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SUPEEME  COURT 

OF  THB 

STATE   OF   IDAHO. 


(March  18,  1916.) 

MABSH  MINING  COMPANY,  a  Corporation,  Respondent, 
V.  INLAND  EMPIRE  MINING  &  MILLING  COM- 
PANT,  a  Corporation,  Appellant. 

[165  Pac.  1128.] 

EiaNENT  Domain — ^Reasonablb  Necessity — Pbopebty  Albeadt  De- 
voted TO  PuBUc  Use — More  Necessabt  Public  Use — Mines  and 
Mining  Purposes. 

1.  If  a  reasonable  although  not  an  absolute  necessity  exists  to 
take  private  property  for  a  public  use,  the  power  of  eminent  do- 
main may  be  invoked. 

2.  Property  devoted  to  or  held  for  a  public  use  is  subject  to  the 
power  of  eminent  domain  if  the  right  to  so  take  it  is  given  by  con- 
stitutional provision  or  legislative  enactment,  in  express  terms  or 
by  clear  implication,  but  it  cannot  be  taken  to  be  used  in  the  same 
manner  and  for  the  same  purpose  to  which  it  is  already  being  ap- 
plied or  for  which  it  is,  in  good  faith,  being  held,  if  by  so  doing 
that  purpose  will  be  defeated. 

3.  The  theory  upon  which,  the  power  of  eminent  domain  is  ex- 
tended in  aid  of  the  mining  industry  is  that  public  benefit  will  result 
from  the  application  of  private  property  to  public  use.  It  was  not 
the  intention  of  the  framers  of  the  constitution,  nor  of  the  legisla- 
ture, that  this  power  be  so  invoked  that  the  mine  will  be  developed 
and  thereby  another  be  destroyed,  nor  that  one  mine  owner  be 
enriched  and  another  improverished.  The  aid  of  eminent  domain  is 
extended  to  the  industry,  not  to  the  individual. 

4.  Chapter  3,  title  8,  of  the  Civil  Code  points  out  the  occasions 
when,  the  conditions  under  which  and  the  methods  and  agencies 
-whereby  the  use  of  mining  property  may  be  appropriated  in  aid 
of  the  mining  industry  and,  the  purposes  for  which  it  may  be  so 
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2      Marsh  Min.  Co.  v.  Inland  Empire  M.  &  M.  Co.    [30  Idaho, 

Argument  for  Appellant. 

appropriated  having  been  specified,  it  follows  that,  unless  it  is 
being  applied  by  its  owner  to  or  in  good  faith  held  for  the  same 
or  a  more  necessary  public  use  which  will  be  defeated  or  seriously 
interfered  with  thereby,  it  may  be  taken  in  aid  of  that  industry, 
under  the  power  of  eminent  domain,  for  one  or  more  of  those  des- 
ignated purposes  and  none  other. 

[As  to  condemnation  of  mining  property  under  point  of  eminent 
domain,  see  note  in  Ann.  Oas.  1912D,  1002.] 

APPEAL  from  the  District  Court  of  the  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  John  M.  Flynn,  Presid- 
ing Judge. 

Action  to  condemn  a  portion  of  a  patented  mining  claim 
for  mining  purposes.    Judgment  for  plaintiff.    Reversed. 

Chas.  E.  Miller  and  I.  N.  Smith,  for  Appellant. 

Where  property  is  sought  to  be  taken  by  condemnation,  if 
upon  the  hearing  there  is  a  total  lack  of  competent  evidence, 
or  none  at  all,  to  prove  the  existence  of  the  public  necessity 
for  the  taking,  and  a  taking  is  decreed,  such  decision  and 
decree  operate  to  take  the  defendant's  property  without  due 
process  of  law  and  in  violation  of  the  fourteenth  amendment 
of  the  federal  constitution.  (State  of  Washington  ex  rel. 
Oregon  R,  iSc  Nav,  Co.  v.  Fairchild,  224  U.  S.  510,  32  Sup. 
Ct.  535,  56  L.  ed.  863.) 

The  evidence  fails  to  establish  a  necessity  for  the  taking 
of  the  property  sought  to  be  condemned.  {Scranton  Oas  & 
Water  Co.  v.  Northern  Coal  &  Iron  Co.,  192  Pa.  St.  80,  73 
Am.  St.  798,  43  Atl.  470.) 

Property  once  appropriated  to  a  public  use  cannot  be  taken 
unless  for  a  more  necessary  public  use  than  that  to  which  it 
has  been  already  appropriated.  (Portneuf  Irr.  Co.  v.  Budge, 
16  Ida.  116,  18  Ann.  Cas.  674,  100  Pac.  1046;  State  ex  rel. 
Harbor  Boom  Co.  v.  Superior  Court,  65  Wash.  129,  117  Pac. 
755;  Samish  River  Boom  Co.  v.  Union  Boom  Co.,  32  Wash. 
586,  73  Pac.  670;  State  ex  rel.  Skamania  Boom  Co.  v.  Superior 
Court,  47  Wash.  166,  91  Pac.  637 ;  Boston  &  M.  R.  R.  v.  Lowell 
&  L.  R.  Co.,  124  Mass.  368;  Housatonic  R.  Co.  v.  Lee  (6  H.  R. 
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Co.,  118  Mass.  391 ;  Baltimore  &  Ohio  &  Chicago  B,  Co.  v. 
North,  103  Ind.  486,  3  N.  E.  144;  Pittsburgh  Junction  B.  Co.'s 
Appeal,  122  Pa.  St.  511,  9  Am.  St.  128,  6  Atl.  564;  St.  Paul 
Union  Depot  Co.  v.  City  of  St.  Paul,  30  Minn.  359,  363,  15 
N.  W.  684;  Barre  B.  Co.  v.  Montpelier  &  W.  B.  B.  Co.,  61 
Vt.  1,  15  Am.  St.  877,  17  Atl.  923,  4  L.  R.  A.  785;  In  re  City 
of  Buffalo,  68  N.  Y.  167 ;  In  re  New  York,  L.  &  W.  By.  Co., 
99  N.  Y.  12,  23,  1  N.  E.  27;  Birmingham  &  A.  A.  B.  Co. 
V.  Louisville  &  N.  B.  Co.,  152  Ala.  422,  44  So.  679 ;  St. 
Louis  I.  M.  &  S.  B.  Co.  v.  Memphis  D.  &  G.  B.  Co.,  102  Ark. 
492,  143  S.  W.  107 ;  Beclamation  Dist.  v.  Superior  Court,  151 
Cal.  263,  90  Pac.  545;  Chicago  &  N.  W.  By.  Co.  v.  Chicago^ 
&  E.  B.  Co.,  112  111.  589 ;  Steele  v.  Empson,  142  Ind.  397,  41 
N.  E.  822 ;  Chicago  B.  I.  cfe  P.  By.  Co.  v.  Williams,  148  Fed. 
442;  St.  Louis  H.  &  K.  C.  By.  Co.  v.  Hannibal  Union  Depot 
Co.,  125  Mo.  82,  28  S.  W.  483;  Paterson  *  B.  B.  Co.  v.  City 
of  Paterson,  81  N.  J.  L.  75,  80  Atl.  937 ;  MUler  v.  Cincinnati 
L.  cfe  A.  Elec.  St.  B.  Co.,  43  Ind.  App.  540,  88  N.  E.  102; 
N&w  York  Central  &  E.  B.  B.  Co.  v.  City  of  Buffalo,  200 
N.  Y.  113,  93  N.  E.  520;  St.  Louis  &  S.  F.  B.  Co.  v.  City  of 
Tulsa,  213  Fed.  87 ;  Oregon^Wash.  B.  &  Nav.  Co.  v.  Castner, 
66  Or.  580,  135  Pac.  174;  Buthland  By.,  L.  &  P.  Co.  v.  Clar- 
endon Power  Co.,  86  Vt.  45,  83  Atl.  332,  44  L.  B.  A.,  N.  S., 
1204 ;  Kanawha  Central  B.  Co.  v.  Broun,  71  W.  Va.  738,  77 
S.  E.  360.) 

*'Two  conditions  must  concur  in  order  to  authorize  such 
taking.  There  must  be  some  necessity  therefor  on  the  part 
of  the  condemnor,  and  the  taking  must  not  destroy  or  seri- 
ously impede  the  use  to  which  the  property  is  already  de- 
voted." (Lewis  on  Eminent  Domain,  3d  ed.,  sec.  440,  p.  796; 
Oregon  Short  Line  B.  Co.  v.  Postal  TeL  Cable  Co.,  Ill  Fed. 
842,  49  C.  C.  A.  663 ;  Portland  By.,  L.  &  Power  Co.  v.  City 
of  Portland,  181  Fed.  632,  633 ;  Pacific  Postal  Telegraph-Cable 
Co.  V.  Oregon  &  Cal.  R.  Co.,  163  Fed.  967 ;  Little  Miami  etc. 
B.  Co.  V.  City  of  Dayton,  23  Ohio  St.  510;  City  of  Ft.  Wayne 
V.  Lake  Shore  <&  M.  S.  By.  Co.,  132  Ind.  558,  32  Am.  St.  277, 
32  N.  E.  215,  18  L.  B.  A.  367;  Baltimore  cfe  0.  8.  W.  By.  Co. 
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V.  Board  of  Commrs.,  156  Ind.  260,  58  N.  E.  837,  59  N.  E. 
856.) 

The  grant  in  sec.  5210,  Rev.  Codes,  of  the  right  to  condemn 
for  **an  occupancy  in  common  by  the  owners  or  possessors 
of  different  mines  of  any  place  for  the  flow,  deposit  or  con- 
duct of  tailings  or  refuse  matter  from  their  several  mines," 
and  the  grant  in  sec.  3224  of  the  right  of  condemnation  of  an 
easement  over  and  upon  mining  lands  for  purposes  therein 
enumerated,  excludes  the  implication  of  a  grant  of  power  for 
any  other  purpose.  (Scranton  Oas  &  Water  Co,  v,  Nortliem 
Coal  &  Iron  Co.,  192  Pa.  St.  80,  73  Am.  St.  798,  43  Atl.  470; 
FayettevUle  Street  By.  v.  Aberdeen  &  B.  B.  Co,,  142  N.  C. 
423,  9  Ann.  Cas.  683,  55  S.  E.  345 ;  Southern  By.  Co.  v.  Menu 
phis,  126  Tenn.  267,  Ann.  Cas.  1913E,  153,  148  S.  W.  662, 
41  L.  R.  A.,  N.  S.,  828.)  It  is  immaterial  that  appellant  has 
not  yet  reached  the  point  in  its  development  where  all  of  this 
land  is  required  for  immediate  use.  {Kansas  City  8.  <fe  0.  By. 
Co.  V.  Vicksburg  S.  &  P.  By.  Co.,  49  La.  Ann.  29,  21  So.  144.) 

John  P.  Gray  and  Therrett  Towles,  for  Respondent. 

The  constitution  has  declared  that  the  necessary  use  of  lands 
for  mining  uses  is  a  public  use,  and  the  legislature  has  pro- 
vided the  procedure  for  subjecting  such  lands  as  are  necessary 
for  such  use  thereto.  The  constitution  in  this  particular  is 
self -executing.  (Washington  Waier  Power  Co.  v.  Waters, 
19  Ida.  595,  115  Pac.  682 ;  Potlatch  Lumber  Co.  v.  Peterson, 
12  Ida.  769,  118  Am.  St.  233,  88  Pac.  426;  Washington  Water 
Power  Co.  v.  Waters,  186  Fed.  572;  Lambom  v.  Bell,  18  Colo. 
346,  32  Pac.  989,  20  L.  R.  A.  241 ;  Sprait  v.  Helena  Power 
Trans.  Co.,  37  Mont.  60,  94  Pac.  631.) 

Sec.  14,  art.  1,  is  a  limitation  of  power  upon  the  legislature 
and  not  a  grant  of  power.  (Portneuf  Irr.  Co.  v.  Budge,  16 
Ida.  116, 18  Ann.  Cas.  674,  100  Pac.  1046.) 

*'The  legislature,  neither  by  neglect  to  act  nor  by  legisla- 
tion, can  nullify  a  mandatory  provision  of  the  constitution." 
(Day  V.  Day,  12  Ida.  556,  10  Ann.  Cas.  260,  86  Pac.  531; 
Davis  V.  Burke,  179  U.  S.  399,  21  Sup.  Ct  210,  45  L.  ed.  249.) 
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That  such  a  use  is  a  public  use  is  firmly  settled.  {Strickley 
V.  Highland  Boy  Oold  Min.  Co.,  200  U.  S.  527,  4  Ann.  Cas. 
1174,  26  Sup.  Ct.  301,  50  L.  ed.  581 ;  Douglass  v.  Byrnes,  59 
Fed.  29;  Dayton  Gold  &  Silver  Min.  Co.  v.  Seawell,  11  Nev. 
394;  Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147; 
CUrk  V.  Nash,  198  U.  S.  361,  4  Ann.  Cas.  1171,  25  Sup.  Ct. 
676,  49  L.  ed.  1085;  Hand  Oold  Min.  Co.  v.  Parker,  59  Ga. 
419;  BaUlie  v.  Larson,  138  Fed.  177;  Butie  A.  &  P.  By.  Co.  v. 
Montana  Union  By.  Co.,  16  Mont.  504,  50  Am.  St.  508,  41 
Pac.  232,  31  L.  R.  A.  298.) 

Under  the  evidence  there  can  be  no  doubt  that  the  lands 
sought  to  be  acquired  are  necessary  for  the  purposes  of  the 
respondent.  There  is  no  other  available  ground  that  the 
Marsh  Mining  Co.  can  acquire,  and  the  ground  which  it  has 
and  the  facilities  which  it  has  are  entirely  inadequate  and  in- 
sufficient. {Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev. 
147.) 

The  use  being  a  public  use  and  the  necessity  existing,  the 
peculiar  character  of  the  appellants'  property  does  not  pre- 
clude its  condemnation.  {Colorado  Eastern  B.  Co.  v.  Union 
Pac.  B.  Co.,  41  Fed.  293-300;  15  Cyc.  614,  and  cases  cited; 
2  Lewis  on  Eminent  Domain,  3d  ed.,  754;  North  Carolina  etc. 
B.  Co.  V.  Carolina  Cent.  By.  Co.,  83  N.  C.  489 ;  Butte  A.  &  P. 
By.  Co.  V.  Montana  Union  By.  Co.,  16  Mont.  504,  50  Am.  St. 
508,  41  Pac.  232,  31  L.  R.  A.  298;  Seattle  &  M.  B.  Co.  v. 
BeUingham  Bay  &  E.  B.  Co.,  29  Wash.  491,  92  Am.  St.  907, 
69Pac.  1107;^fc/iis(?n  T.  &  8.  F.  B.  Co.  v.  Kamas  City 
M.  &  0.  By.  Co.,  67  Kan.  569,  70  Pac.  939-942,  73  Pac.  899 ; 
St.  Louis  A.  iSc  T,  H.  B.  Co.  v.  BellevUle  City  By.  Co.,  158  111. 
390,  41  N.  E.  916 ;  Scranton  Gas  &  Water  Co.  v.  Delaware 
L.  &  W.  B.  Co.,  225  Pa.  St.  152,  73  Atl.  1097;  Atlanta  & 
W.  P.  B.  Co.  v.  Atlanta  B.  &  A.  B.  Co.,  124  Ga.  125,  52  S.  E. 
320;  Pansing  v.  Village  of  Miamsburg,  79  Ohio  St.  430,  87 
N.  E.  1139.) 

MORGAN,  J. — ^Respondent  is  the  owner  of  certain  mining 
claims  known  as  the  Marsh  Group,  situated  in  Leland  Mining 
District,  Shoshone  county.    Appellant  is  the  owner  of  a  pat- 
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ented  mining  claim  known  as  the  Never  Sweat  Lode,  which 
contains  between  eleven  and  twelve  acres.  The  land  embraced 
within  the  Marsh  Group  and  all  that  embraced  within  the 
Never  Sweat,  except  a  small  portion  which  is  comparatively 
level,  lying  along  a  stream  called  Canyon  Creek,  is  situated 
upon  steep  mountainsides.  This  action  was  commenced  by 
respondent  in  order  to  acquire  for  mining  purposes,  under  the 
power  of  eminent  domain,  the  surface  of  approximately  three 
and  one-third  acres  of  appellant's  ground  including  all  the 
level  portion  above  mentioned.  The  level  land  sought  to  be 
condemned  is  occupied  by  certain  persons  who  claim  adversely 
to  appellant  by  reason  of  occupancy,  or  otherwise,  and  who 
were  made  defendants  in  the  action. 

The  record  discloses  that  while  the  respondent  has  never 
paid  a  dividend,  it  has  done  a  great  deal  of  development  work 
and  has  mined  from  its  claims  and  marketed  about  $550,000 
worth  of  ore ;  that  it  has  discovered  in  said  claims  a  valuable 
deposit  of  mineral;  that  in  the  development  of  its  property 
its  present  facilities  have  become  and  are  inadequate  to  meet 
its  requirements,  and  that  by  reason  of  the  topography  of  its 
ground  it  needs  the  level  portion  of  appellant's  land  in  order 
to  facilitate  its  mining  operations. 

It  is  alleged  in  the  complaint  that  respondent  needs  this 
land  for  the  purposes  of  constructing  a  tramway  thereon,  for 
terminal  facilities  for  tracks,  ground  for  ore-bins,  machine- 
shops,  ore-sorting  plant,  sheds  for  timber,  stuU-yards,  land 
for  dumping  waste  rock  and  for  other  necessary  mining  uses 
and  purposes  in  connection  with  the  operation  and  develop- 
ment of  its  property. 

The  trial  resulted  in  a  judgment  decreeing  that  the  use 
to  which  respondent  desires  to  put  the  land  is  a  public  use 
and  awarding  to  it  the  right  to  condemn  and  appropriate  said 
land  under  the  power  of  eminent  domain.  This  appeal  is 
from  the  judgment. 

Appellant  contends  that  the  acquisition  of  the  property  is 
a  matter  of  convenience  and  economy,  only,  on  the  part  of 
respondent,  and  that  no  such  necessity  exists  therefor  as  war- 
rants the  exercise  of  the  right  of  eminent  domain.    While  the 
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record  does  not  disclose  that  an  absolute  necessity  exists  foe 
taking  the  land  by  respondent  and  does  disclose  that  it  may 
operate,  to  some  extent,  without  it,  we  are  convinced  from 
a  careful  examination  of  the  evidence  that  for  the  convenient 
and  economical  development  and  operation  of  its  mine  the 
use  of  the  land  is  needed  and  that  a  reasonable  necessity  exists 
for  the  taking.  If  a  reasonable,  although  not  an  absolute, 
necessity  exists  to  take  property  for  a  public  use,  it  is  suflB- 
cient.  (City  of  Spokane  v,  Merriam,  80  Wash.  222,  141  Pac. 
358 ;  State  ex  rel,  Skamania  Boom  Co.  v.  Superior  Court,  47 
Wash.  166,  91  Pac.  637 ;  Samish  River  Boom  Co,  v.  Union  Boom 
Co.,  32  Wash.  586,  73  Pac.  670;  Bennett  v.  City  of  Mq^rion, 
106  Iowa,  628,  76  N.  W.  844;  Cincinnati  etc.  Ry.  Co.  v.  City 
of  Anderson,  139  Ind.  490,  47  Am.  St.  285,  38  N.  E.  167; 
Mohile  &  G.  R.  Co,  v.  Alabama  etc.  Ry,  Co,,  87  Ala.  501,  6 
So.  404;  Butte  A.  &  P.  Ry.  Co.  v,  Montana  Union  Ry.  Co,, 
16  Mont.  504,  50  Am.  St.  508,  41  Pac.  232,  31  L.  R.  A.  298.) 
It  appears  that  appellant  and  its  predecessors  have  ex- 
pended about  $20,000  in  the  development  of  the  Never  Sweat 
claim ;  that  while  ore  in  paying  quantities  has  never  been  dis- 
covered, some  ore  has  been  found  and  that  appellant  is  still 
prospecting,  in  good  faith,  and  expending  its  money  in  an 
effort  to  develop  a  mine,  and  also  that  if  commercial  ore  in 
paying  quantities  is  discovered  in  the  Never  Sweat  claim,  all 
the  level  ground  sought  to  be  condemned  will  be  necessary 
to  its  owner  in  its  development  and  operation  for  the  same 
use  to  which  respondent  seeks  to  appropriate  it.  It  further 
appears  that  the  predecessors  in  interest  of  appellant,  some 
years  ago,  used  a  portion  of  the  level  land  in  question  for  the 
purpose  of  piling  or  storing  some  mining  timbers  upon  it  and 
also  dumped  thereon  a  small  quantity  of  waste  rock,  and  that 
no  use  has  been  made  of  it  since  for  mining  purposes.  That 
at  about  the  time  this  use  was  made  of  the  land  an  injunction, 
which  is  still  in  force,  was  served  upon  appellant's  predeces- 
sors preventing  such  use  of  it,  and  that  there  is  litigation  now 
pending  between  appellant  and  others  which  has  grown  out 
of  adverse  claims  to  surface  rights  to  the  land. 


Digitized  by  VjOOQIC 


8      Mabsh  Min.  Co.  v.  Inland  Empire  M.  &  M.  Co.    [30  Idaho, 

Opinion  of  the  Court — ^Morgan,  J. 

Appellant  contends,  and  the  record  discloses,  that  the  prop- 
erty is  owned  and  held  by  it  for  the  same  public  use  and 
purpose  to  which  respondent  desires  to  put  it,  to  wit,  mining 
purposes,  and  it  insists  that  if  it  is  deprived  of  this  land,  the 
development  of  the  remaining  portion  of  its  property  may  as 
well  cease,  since  without  the  level  land  the  successful  opera- 
tion of  its  mine  will  be  impossible. 

Property  devoted  to,  or  held  for,  a  public  use  is  subject  to 
the  power  of  eminent  domain  if  the  right  to  so  take  it  is  given 
by  constitutional  provision  or  legislative  enactment,  in  express 
terms  or  by  clear  implication,  but  it  cannot  be  taken  to  be  used 
in  the  same  manner  and  for  the  same  purpose  to  which  it  is 
already  being  applied  or  for  which  it  is,  in  good  faith,  being 
held,  if  by  so  doing  that  purpose  will  be  defeated.  (Lewis 
on  Eminent  Domain,  3d  ed.,  sec.  440 ;  State  ex  rd.  Skamania 
Boom  Co,  V.  Superior  Court,  supra;  Samish  River  Boom  Co. 
V.  Union  Boom  Co.,  supra;  State  ex  rel.  Harbor  Boom  Co.  v. 
Superior  Court,  65  Wash.  129,  117  Pac.  755 ;  Atchison,  T.  &  S. 
F.  B.  Co.  V.  Kansas  City  M.  &  0.  B.  Co.,  67  Kan.  569,  70  Pac. 
939,  73  Pac.  899;  Southern  Pac.  B.  Co.  v.  Southern  Cal.  By. 
Co.,  Ill  Cal.  221,  43  Pac.  602 ;  Cary  Library  v.  Bliss,  151  Mass. 
364,  25  N.  E.  92,  7  L.  R.  A.  765;  Northwestern  Tel.  Exch.  Co. 
V.  Chicago,  M.  (fe  St.  P.  By.  Co.,  76  Minn.  334,  79  N.  W.  315; 
Oregon  Short  Line  B.  Co.  v.  Postal  Tel.  Cable  Co.,  Ill  Fed. 
842,  49  C.  C.  A.  663 ;  Little  Miami  &  C.  &  X.  B.  Co.  v.  City 
of  Dayton,  23  Ohio  St.  510.) 

An  examination  of  the  constitution  and  statutes  of  Idaho 
discloses  that  authority  has  not  been  granted,  either  expressly 
or  by  implication,  to  take,  under  the  power  of  eminent  do- 
main, property  already  devoted  to  mining  purposes  for  some 
of  the  uses  to  which  it  is  sought  to  put  the  property  of 
appellant.  Sec.  14,  art.  1  of  the  constitution  provides:  **The 
necessary  use  of  lands  ....  for  the  drainage  of  mines,  or 
the  working  thereof,  by  means  of  roads,  railroads,  tramways, 
cuts,  tunnels,  shafts,  hoisting  works,  dumps  or  other  necessary 
means  to  their  complete  development  ....  is  hereby  declared 
to  be  a  public  use,  and  subject  to  the  regulation  and  control  of 
the  state." 
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It  will  be  observed  that  this  section  of  the  constitution  pro- 
vides that  the  necessary  use  of  lands  for  certain  mining  pur- 
poses is  a  public  nse  and  is  subject  to  the  regulation  and  con- 
trol of  the  state,  but  it  must  be  remembered  that  the  tract 
here  in  controversy  is  now  held  by  appellant  for  those  pur- 
poses, and  the  constitution  makes  no  reference  to  the  taking 
of  property  held  for,  or  devoted  to,  a  public  use  for  the  pur- 
pose of  applying  it  to  the  same  or  any  other  use. 

The  supreme  court  of  Massachusetts,  in  Boston  &  Maine 
B.  B.  V.  Lowell  &  Lawrence  R.  Co,,  124  Mass.  368,  said :  **The 
general  principle  is  well  settled,  and  has  been  applied  in  a 
great  variety  of  cases,  that  land  already  legally  appropriated 
to  a  public  use  is  not  to  be  afterward  taken  for  a  like  use, 
unless  the  intention  of  the  legislature  that  it  should  be  so  taken 
has  been  manifested  in  express  terms  or  by  necessary  implica- 
tion." {Baltimore  &  Ohio  dk  Chicago  R.  Co.  v.  North,  103 
Ind.  486,  3  N.  E.  14A;  Atlanta  etc.  R.  Co.  v.  Atlanta  etc.  R,  Co., 
124  Ga.  125,  52  S.  E.  320;  In  re  City  of  Buffalo,  68  N.  Y.  167 ; 
Portland  Ry.,  Light  &  Power  Co.  v.  City  of  Portland,  181  Fed. 
632.) 

Sec.  5210,  Rev.  Codes,  provides:  "Subject  to  the  provisions 
of  this  title,  the  right  of  eminent  domain  may  be  exercised 
in  behalf  of  the  following  public  uses :  ....  4.  Roads,  tun- 
nels, ditches,  flumes,  pipes  and  dumping  places  for  working 
mines;  also  outlets,  natural  or  otherwise,  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter  for  mines;  also,  an 
occupancy  in  common  with  the  owners  or  possessors  of  dif- 
ferent mines  of  any  place  for  the  flow,  deposit  or  conduct 
of  tailings  or  refuse  matter  from  their  several  mines."  It 
is  provided  in  sec.  5212,  Rev.  Codes:  **The  private  property 
which  may  be  taken  under  this  title  includes :  ....  3.  Prop- 
erty appropriated  to  public  use ;  but  such  property  shall  not 
be  taken  unless  for  a  more  necessary  public  use  than  that  to 
which  it  has  been  already  appropriated";  and  sec.  5213,  pro- 
vides: "Before  property  can  be  taken,  it  must  appear:  .... 
3.  If  already  appropriated  to  some  public  use,  that  the  public 
use  to  which  it  is  to  be  applied  is  a  more  necessary  public 
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It  is  true  the  respondent's  mine  is  more  fully  developed 
than  is  that  of  appellant,  and  that  the  former  corporation  is. 
by  reason  of  its  discovery  of  commercial  ore  in  paying  quan 
titics,  operating  upon  a  larger  scale  than  is  the  latter,  but 
this  is  not  the  test  to  be  applied  in  construing  the  foregoing 
sections  of  the  code.  This  court  said  in  case  of  Portneuf  Irr, 
Co.  V.  Budge,  16  Ida.  116,  18  Ann.  Cas.  674,  100  Pac.  1046,  as 
follows:  '* Certainly  the  fact  that  the  proposed  canal  will  irri 
gate  20,000  acres,  while  the  plaintiflf's  canal  only  irrij;i 
2,500  acres,  does  not  make  it  a  more  necessary  public  u  , . 
(Gary  Library  v.  Bliss,  151  Mass.  364,  7  L.  R.  A.  765.  25 
N.  E.  92;  West  River  Bridge  v.  Dix,  6  How.  (47  U.  S.)  507, 
12  L.  ed.  535 ;  Chicago  &  N.  W.  By.  Co.  v.  Chicago  &  E.  R. 
Co.,  112  111.  589.)  In  other  words,  the  necessity  is  not  meas- 
ured by  the  extent  to  which  the  use  is  applied.  {Butte  A.  & 
P.  Ry.  Co.  V.  Montana  Union  Ry.  Co.,  16  Mont.  504,  50  Am. 
St.  508,  41  Pac.  232,  31  L.  R.  A.  298;  Talbot  v.  Hudson,  16 
Gray  (Mass.),  417;  Kettle  River  R.  Co.  v.  Eastern  Ry.  Co., 
41  Minn.  461,  43  N.  W.  469,  6  L.  R.  A.  Ill ;  Hibemia  R.  Co. 
V.  Be  Camp,  47  N.  J.  L.  518,  54  Am.  Rep.  197,  4  Atl.  318.) " 

The  theory  upon  which  eminent  domain,  a  power  inherent 
in  the  state,  is  extended  in  aid  of  the  mining  industry  is  that 
public  benefit  will  result  from  the  application  of  private 
property  to  public  use.  The  end  sought  to  be  attained  is 
that  mines  be  discovered,  developed  and  operated,  and  that 
thereby  the  wealth  of  the  state  and  the  prosperity  of  its  in- 
habitants be  augmented.  The  welfare  of  this  state  depends, 
largely,  upon  the  development  of  its  natural  resources,  and 
the  discovery  of  mineral,  in  paying  quantities,  in  an  unde- 
veloped mine  is  of  as  vital  importance  to  it  and  to  its  present 
and  future  inhabitants  as  is  the  successful  operation  of  a 
mine  now  developed.  It  was  not  the  intention  of  the  framers 
of  the  constitution,  nor  of  the  legislature,  that  the  power  of 
eminent  domain  be  so  invoked  that  one  mine  will  be  developed 
and  thereby  another  be  destroyed,  nor  that  one  mine  owner 
be  enriched  and  another  be  impoverished.  The  aid  of  eminent 
domain  is  extended  to  the  industry,  not  to  the  individual. 
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Provision  has  been  made  whereby  the  owners  of  mines  and 
mining  claims,  less  advantageously  located  than  those  of 
others,  cannot  be  excluded  from  their  properties  nor  prevented 
from  developing  and  operating  them.  Chap.  3,  Title  8,  of 
the  Civil  Code  points  out  the  occasions  when,  the  conditions 
under  which  and  the  methods  and  agencies  whereby  the  use 
of  mining  property  may  be  appropriated  in  aid  of  the  mining 
industry,  and  sees.  3223  and  3224  are  as  follows : 

*'3223.  The  owner,  locator,  or  occupant  of  a  mining  claim, 
whether  patented  under  the  laws  of  the  United  States  or  held 
by  location  or  possession,  may  have  and  acquire  a  right  of 
way  for  ingress  and  egress,  when  necessary  in  working  such 
mining  claim,  over  and  across  the  lands  or  mining  claims  of 
others,  whether  patented  or  otherwise. 

**3224.  When  any  mine  or  mining  claim  is  so  situated,  that 
for  a  more  convenient  enjoyment  of  the  same  a  road,  railroad 
or  tramway  therefrom,  or  a  ditch  or  canal  to  convey  water 
thereto,  or  a  ditch,  flume,  cut  or  tunnel  to  drain  or  convey  the 
waters  or  tailings  therefrom,  or  a  tunnel  or  shaft,  may  be 
necessary  for  the  better  working  thereof,  which  road,  railroad, 
tramway,  ditch,  canal,  flume,  cut,  shaft,  or  tunnel,  may  re- 
quire the  use  or  occupancy  of  lands  or  mining  grounds,  owned, 
occupied  or  possessed  by  others  than  the  person  or  persons 
or  body  corporate,  requiring  an  easement  for  any  of  the  pur- 
poses described,  the  owner,  claimant  or  occupant  of  the  mine 
or  mining  claim  first  above  mentioned,  is  entitled  to  a  right 
of  way,  entry  and  possession  for  all  the  uses  and  privileges  for 
such  road,  railroad,  tramway,  ditch,  canal,  flume,  cut,  shaft  or 
tunnel,  in,  upon,  through  and  across  such  other  lands  or  min- 
ing claim,  upon  compliance  with  the  provisions  of  this 
chapter." 

The  succeeding  sections  of  chap.  3,  title  8,  of  the  code  pre- 
scribe the  procedure  for  acquiring  such  property  by  con- 
demnation. 

The  purposes  having  been  specified  in  sees.  3223  and  3224, 
supra,  for  which  property  dedicated  to  mining  may  be  ap- 
propriated, it  follows  that,  unless  it  is  being  applied  by  its 
owner  to,  or  in  good  faith  held  for,  the  same  or  a  more  neces- 
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sary  public  use,  which  will  be  defeated  or  seriously  inter- 
fered with  thereby,  it  may  be  taken  in  aid  of  that  industry 
under  the  power  of  eminent  domain,  for  one  or  more  of  these 
designated  purposes  and  none  other. 

In  this  case  the  trial  court  decreed  "that  it  is  necessary  for 
the  plaintiff  to  have  the  particular  portions  of  said  premises 
hereinafter  described  for  the  purpose  of  constructing,  build- 
ing and  extending  a  tramway  from  the  portal  of  the  present 
Marsh  adit  tunnel  to  a  point  on  the  east  side-line  of  the  Never 
Sweat  lode  mining  claim  for  the  purpose  of  protecting  said 
tramway  and  for  the  reasonable  use  thereof  and  of  the  works 
connected  therewith,  for  tunnel  facilities,  for  tracks  and  the 
extension  of  railroad  tracks  or  in  connection  with  railroad 
tracks  across  the  same,  for  the  construction  of  ore-bins, 
machine-shops,  ore-sorting  plant,  sheds  for  timber,  stuU- 
yards,  and  land  for  other  necessary  mining  uses  and  purposes 
in  connection  with  the  operation  and  development  of  the 
property  of  the  plaintiff  more  fully  set  forth  in  the  findings 
of  fact."  The  decree  then  awards  to  respondent  the  right  to 
have  the  land  condemned  for  said  purposes  without  designat- 
ing any  specific  portion  of  it  to  be  taken  for  any  or  either 
purpose.  No  allegation  appears  in  the  complaint  that  re- 
spondent requires  any  of  appellant's  land  for  tunnel  facil- 
ities, nor  does  the  record  contain  any  evidence  tending  to 
support  the  portion  of  the  decree  relating  to  that  use. 

It  is  entirely  clear  that  the  law  grants  to  respondent  a 
right  to  condemn  suflScient  of  appellant's  land  for  an  ease- 
ment for  a  tramway  and  a  railroad  which,  of  course,  contem- 
plates the  right  to  occupy  sufficient  ground  to  make  the  reason- 
able use  thereof  possible,  and  it  is  equally  clear  that  there 
is  no  warrant  of  law  for  taking  said  property,  or  any  part  of 
it,  for  other  purposes  set  out  in  the  decree. 

Since  the  portions  of  land  necessary  to  be  used  for  the 
purposes  for  which  condemnation  may  be  had  have  not  been 
segregated  and  described  separately  from  that  which  the 
trial  court  deemed  necessary  to  be  taken  for  purposes  in 
behalf  of  which  we  have  concluded  the  power  of  eminent  do- 
main cannot  be  invoked,  it  is  impossible  to  modify  the  judg- 
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ment,  and  it  must  therefore  be  reversed,  and  it  is  bo  ordered. 
Costa  are  awarded  to  appellant. 

Budge,  J.,  concurs. 

SULLIVAN,  C.  J.,  Dissenting. — ^I  am  nnable  to  concur  in 
the  conclusion  reached  by  the  majority  of  the  court.  I  am 
of  the  opinion  that  under  the  law  and  the  facts  the  decision 
of  the  trial  court  ought  to  be  aflSrmed  and  not  modified  in  any 
respect.  The  findings  of  fact  made  by  the  trial  court  are 
fully  supported  by  the  evidence. 

The  majority  opinion  proceeds  upon  the  theory  that  a  min- 
ing claim  is  already  devoted  to  a  public  use,  'regardless  of 
whether  the  owner  is  working  or  using  it  or  not.  The  major- 
ity opinion  states:  "But  it  must  be  remembered  that  the  tract 
here  in  controversy  is  now  held  by  appellant  for  those  pur- 
I)oses  and  the  constitution  makes  no  reference  to  the  taking 
of  property  held  for,  or  devoted  to,  a  public  use  for  the  pur- 
pose of  applying  it  to  the  same  or  any  other  use.'' 

The  record  clearly  shows,  as  the  trial  court  found,  that  said 
land  was  not  devoted  to  a  public  use.  It  was  not  being  used 
by  the  owner  for  any  purpose.  The  authorities  cited  by  the 
appellant  do  not  support  the  proposition  that  if  property  is 
held  for  a  ^* prospective^^  public  use,  even  in  good  faith,  al- 
though not  applied  to  such  use,  it  cannot  be  taken  under  the 
right  of  eminent  domain. 

In  State  ex  rd.  Harbor  Boom  Co,  v.  Superior  Court,  65 
Wash.  129,  117  Pac.  755,  the  court  there  quotes  from  the 
decision  of  Samish  River  Boom  Co,  v.  Union  Boom  Co.,  32 
Wash.  586,  73  Pac.  670,  as  follows:  ''There  can  be  no  doubt 
that  property  held  by  a  corporation  simply  as  a  proprietor 
may  be  taken  for  a  public  use  by  another  corporation  having 
the  right  of  eminent  domain."  Simply  because  the  appellant 
company  owned  the  land  sought  to  be  condemned  as  a  mining 
claim  and  held  it  for  a  prospective  public  use,  does  not  pro- 
tect it  from  being  condemned  for  a  public  use  upon  proper 
application. 
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Counsel  for  appellant  do  not  contend  that  their  client  wants 
the  property  sought  to  be  condemned  at  the  present  time, 
but  that  it  may  need  it  at  some  future  time  for  the  proper 
development  of  its  mine.  It  is  well  settled  that  the  mere 
possibility  that  land  sought  to  be  taken  may  at  some  future 
time  become  necessary  in  the  operations  of  the  appellant  com- 
pany does  not  exempt  it  from  condemnation.  (See  15  Cyc, 
p.  614,  and  authorities  there  cited.) 

It  was  held  in  the  condemnation  case  of  the  Colorado  East- 
ern R,  Co.  V.  Union  Pac.  B.  Co,,  41  Fed.  293,  that  both  on 
reason  and  authority  a  mere  prospective  use  of  the  defend- 
ant should  yield  to  the  more  immediate  necessities  of  the 
petitioner  in  that  case.  (See  2  Lewis  on  Eminent  Domain, 
3d  ed.,  p.  754.) 

Property  of  a  gt^osf-public  corporation  not  in  use  and  not 
necessary  for  the  exercise  of  its  public  franchises  or  discharge 
of  its  public  duties  may  be  taken  under  the  general  power  to 
condemn  property  the  same  as  though  it  belonged  to  a  private 
individual.     (2  Lewis  on  Eminent  Domain,  3d  ed.,  p.  799.) 

The  property  sought  to  be  condemned  in  this  action  is  not 
being  used  by  the  defendant  for  any  purpose  whatever,  and 
the  mere  prospective  use  of  the  defendant  corporation,  should 
be  compelled  to  yield  to  the  more  immediate  necessities  of  the 
plaintiff  in  this  case. 

The  judgment  of  the  district  court  ought  to  be  affirmed. 


(June  30,  1W7.) 
ON  REHEARENQ. 

PER  CURIAM. — ^A  petition  for  rehearing  was  granted  in 
this  case,  and  it  has  been  again  fully  submitted  and  con- 
sidered. 

The  conclusion  of  the  court  is  that  it  adheres  to  the  former 
decision. 
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(April  22,  1916.) 

THE  NEW  FIRST  NATIONAL  BANK  OP  COLUMBUS, 
OHIO,  a  Corporation,  Plaintiff,  v.  CITY  OF  WEISER 
et  al.,  Defendants. 

[166  Pac.  213.] 

Mandate — Cities  and  Villages — Statutory  Construction — Improve- 
ment Bonds — ^Lien  of  Bondholders — Payment  of  Interest  and 
Principal — Liability  op  Lot  Owners. 

1.  Under  the  provisions  of  sec.  2238  of  the  Political  Code  and 
amendments  thereto,  and  the  other  sections  of  said  Political  Code 
defining  the  powers  of  cities  and  villages,  improvement  districts 
maj  be  organized  and  improvement  district  bonds  issued  for  the 
payment  of  improvements,  and  it  is  made  the  dutj  of  the  mayor 
and  council  to  levy  special  assessments  each  year  sufficient  to  re- 
deem the  instalments  of  such  bonds  maturing  next  after  their  issue, 
and  the  funds  arising  from  such  assessments  shall  be  applied  solely 
to  the  redemption  of  the  principal  and  interest  on  said  bonds,  and 
such  bonds  are  made  liens  upon  the  property  of  the  abutting  prop- 
erty owners,  and  if  any  of  such  property  owners  pay  their  assess- 
ments, they  are  entitled  to  be  credited  on  their  account,  as  shown 
by  the  assessment-roll,  both  for  interest  and  principal,  and  the  city 
authorities  would  have  no  authority  under  the  provisions  of  said 
act  to  divert  such  money  so  paid  by  a  property  owner  to  the  pay- 
ment of  the  interest  or  principal  due  from  another  abutting  prop- 
erty owner  who  failed  or  neglected  to  pay  his  SBsessments  as  re- 
quired by  law. 

2.  When  a  property  owner  pays  his  assessments  as  provided  by 
said  act  and  the  city  ordinance,  the  money  arising  therefrom  must 
be  paid  by  the  city  authorities  on  the  interest  due  on  such  bonds 
and  on  the  matured  principal,  and  such  property  owner  is  entitled 
to  have  his  property  released  from  the  lien  of  such  bonds  to  the 
extent  of  the  payment  made,  and  the  money  so  paid  by  the  prop- 
erty owner  cannot  be  diverted  to  the  payment  of  the  interest  or  prin- 
cipal due  on  said  bonds  from  other  property  owners  who  fail  to  pay 
their  assessments. 

3.  The  benefit  assessed  to  each  lot  or  parcel  of  ground  abutting 
on  such  improvement  is  liable  for  the  payment  of  assessments 
made  against  such  lot  or  parcel  of  ground,  and  if  the  city  fails 
or  refuses  to  pay  such  bonds,  or  promptly  collect  any  such  assess^ 
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ments  when  due,  the  owner  of  such  bonds  may  proceed  in  his  own 
name  to  collect  such  assessments  and  maj  foreclose  any  lien  thereon 
in  any  court  of  competent  jurisdiction,  and  is  authorized  to  recover 
in  addition  to  the  amount  of  said  bonds  and  interest,  five  per  centum, 
together  with  costs  of  such  suit,  including  a  reasonable  sum  for  at- 
torney's fees. 

4.  Said  statute  gives  the  bondholder  a  plain,  speedy  and  adequate 
remedy  at  law  whereby  he  can  proceed  to  collect  from  each  prop- 
erty owner  the  amount  due  from  him  on  such  bonds. 

5.  Under  the  provisions  of  subsec.  12,  a  lien  is  created  against 
the  property  of  the  abutting  owner  and  the  bond  owner  is  author- 
ized to  receive,  sue  for  and  collect  any  assessments  made  against 
such  property  through  any  of  the  methods  provided  by  law  for  the 
collection  of  assessments  for  local  improvements. 

6.  Subsec.  4  provides  among  other  things,  that  the  holder  of  any 
such  bonds  shall  look  only  to  the  fund  provided  by  such  assessment 
for  the  principal  and  interest  of  such  bond  and  gives  the  bond- 
holder a  preference  over  any  mortgage  or  lien  against  the  hind  of 
such  abutting  owner. 

7.  It  was  not  intended  that  the  bondholder  could  require  a  prop- 
erty owner  who  had  paid  his  assessments  as  levied  under  said  law  to 
pay  assessments  for  other  abutting  owners  who  are  delinquent  in  the 
payment  of  their  assessments. 

8.  Said  act  also  provides  that  the  holder  of  any  such  bonds  shall 
have  no  claim  for  the  payment  of  the  same  against  the  city  or  vil- 
lage except  for  the  collection  of  the  special  assessments  made  for 
the  improvements  for  which  said  bonds  are  issued,  and  the  bond- 
holder's remedy  in  case  of  nonpayment  is  confined  to  the  enforce- 
ment of  such  assessments.  This  provision  of  said  law  is  especially 
made  a  part  of  each  bond. 

9\  The  bondholder  has  no  claim  against  the  city  on  account  of 
the  debt  created  by  such  bonds,  and  is  given  no  right  as  against 
a  land  owner  who  has  paid  all  of  his  assessments,  and  the  city 
authorities  have  no  power  or  right  to  divert  any  portion  of  the  prin- 
cipal or  interest  paid  by  such  taxpayer  to  the  payment  of  interest 
and  principal  owed  by  a  delinquent  taxpayer. 

10.  The  bondholder  may  proceed  in  the  matter  as  provided  by 
statute,  and  can  either  secure  his  money  from  the  delinquent  tax- 
payer or  obtain  title  to  the  property  owned  by  such  delinquent,  free 
and  clear  of  all  encumbrances. 

11.  The  plaintiff  in  this  case  has  a  plain,  speedy  and  adequate 
remedy  at  law  for  the  collection  of  any  principal  or  interest  due 
from  any  property  owner  who  has  failed  to  pay  any  assessments 
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made  bj  the  city  authorities,  and  that  being  true,  the  peremptory 
writ  of  mandate  will  not  iBsne. 

[As  to  whether  a  personal  liability  may  be  created  for  an  assess- 
ment for  local  improvements,  see  note  in  133  Am.  St.  929.] 

Original  proceedings  in  this  court  to  require  the  city  au- 
thorities of  the  City  of  Weiser  to  pay  the  funds  arising  from 
assessments  made  in  a  certain  improvement  district  in  a  cer- 
tain way.  Alternative  writ  issued  and  on  a  hearing  such  writ 
quashed  and  the  peremptory  writ  denied. 

C.  P.  Reddoch,  for  Plaintiff. 

The  legislature  intended  the  issuance  of  negotiable  securi- 
ties, which  would  permit  and  allow  public  improvements. 
While  it  is  true  that  the  holder  of  bonds  issued  under  sec. 
2238,  Rev.  Codes,  must  look  to  the  local  improvement  fund 
for  the  principal  and  interest  represented  by  his  bond,  yet 
there  is  no  doubt  but  that  the  legislature  intended  and  con- 
templated the  issuance  of  a  "security,  which  would  be  market- 
able and  would  permit  and  allow  municipal  improvements, 
and  if  the  contention  of  the  city  of  Weiser  and  its  officials 
should  be  sustained,  street  improvements  in  the  state  of  Idaho 
are  at  an  end  until  the  legislature  makes  some  other  bonding 
provision,  as  a  purchaser  could  not  be  found  for  such  bonds. 
(Abbott  on  Negotiable  Securities,  sec.  11;  Abbott  on  Public 
Securities,  sees.  101, 117.) 

There  can  be  no  question  but  that  the  legislature  intended 
the  interest  should  be  paid  as  it  matured,  because  if  it  is  only 
to  be  paid  in  partial  instalments,  no  one  would  buy  such  a 
bond.     {Veatch  v.  City  of  Moscow,  24  Ida.  461,  134  Pac.  551.) 

The  plaintiff  has  a  legal  right  to  compel  the  defendant  city 
and  its  officials  to  perform  this  duty,  and  the  only  adequate 
remedy  is  by  writ  of  mandate.  {Fremont  v,  Crippen,  10  Cal. 
211,  70  Am.  Dec.  711 ;  Babcock  v.  Goodrich,  47  Cal.  488 ;  Cali- 
fomia  Pac.  R.  Co.  v.  Central  Pac.  R.  Co.,  47  Cal.  528;  Raisch 
V.  Board  of  Education,  81  Cal.  542,  22  Pac.  890;  State  v. 
Murphy,  19  Nev.  89,  6  Pac.  840;  Coos  Bay  R.  etc.  Co.  v. 
Wieder,  26  Or.  453,  38  Pac.  338;  Yearian  v.  Spiers,  4  Utah, 
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482,  11  Pac.  618;  State  v.  Kamman,  151  Ind.  407,  51  N.  E. 
483.) 

The  only  argument  which  can  be  made  against  the  issuance 
of  the  writ  is  that  plaintiff  has  an  equitable  remedy  by  fore- 
closing the  lien  represented  by  instalments  of  the  assessments 
maturing  each  year,  and  the  authorities  are  uniform  that  an 
equitable  remedy  is  not  a  bar  to  a  proceeding  by  mandamus. 
{State  V.  Sneed,  105  Tenn.  711,  58  S.  W.  1070;  Roberts, 
Extraordinary  Legal  Bern.,  pp.  23,  25,  107  ^  Merrill  on  Man- 
damus, sec.  35.) 

J.  W.  Galloway,  City  Attorney,  and  Frank  Harris,  for 
Defendants,  cite  no  authorities. 

SULLIVAN,  C.  J. — This  is  an  original  application  to  this 
court  by  the  plaintiff  for  a  writ  of  mandate  against  the  city 
of  Weiser  and  its  ofiScials,  commanding  said  city  and  its  offi- 
cials to  apply  the  moneys  now  available  in  Local  Improvement 
Districts  Nos.  6  and  7,  as  well  as  all  moneys  hereafter  to  be 
received  in  said  local  district  funds,  or  either  thereof,  first  in 
the  payment  of  interest  upon  the  bonds  of  said  district,  and 
second,  after  the  payment  of  interest,  apply  such  funds  as 
are  available  in  either  of  said  districts  to  the  redemption  of 
said  improvement  bonds  in  their  order,  beginning  with  the 
lowest  number. 

Upon  said  application,  an  alternative  writ  of  mandate  was 
issued  and  on  the  return  day  thereof  the  defendants  demurred 
to  the  petition  and  also  interposed  a  motion  to  quash. 

The  facts  were  not  disputed  and  the  question  arose  over 
the  law  applicable  to  the  facts  and  involves  the  proper  con- 
struction of  sec.  2238,  Rev.  Codes,  as  amended  by  chap.  81, 
Laws  1911,  p.  266,  and  especially  subds.  11,  12  and  14  of  subd. 
6  of  said  section,  relating  to  the  issuance,  payment  of  interest 
upon,  and  the  redemption  of  bonds  issued  under  the  provisions 
of  said  section. 

It  is  contended  by  counsel  for  plaintiff  that  a  careful  analy- 
sis of  the  provisions  of  said  sec.  2238,  and  especially  those 
provisions  relating  to  the  issuance,  payment  of  interest  upon 
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and  redemption  of  such  bonds,  will  disclose  the  fact  that  to  a 
certain  extent  they  are  obscure  and  uncertain,  and  when  the 
same  are  compared  with  other  improvement  bond  statutes  of 
the  state,  that  the  legislative  intent  is  manifest  to  the  effect 
that  the  money  collected  each  year  from  the  assessment  of 
the  property  liable  to  taxation  in  such  districts,  in  case  there 
is  not  suiBcient  collected  to  pay  both  principal  and  interest 
due  in  that  year,  that  the  interest  must  first  be  paid  and  the 
balance  applied  on  the  principal  of  said  bonds  in  the  order 
in  which  they  become  due. 

This  contention  of  counsel  for  plaintiff  we  do  not  think  is 
consistent  with  the  provisions  of  said  law.  Among  the  many 
provisions  contained  in  said  sec.  2238,  as  amended,  we  find 
the  following  in  paragraphs  11,  12  and  14  of  subd.  6 : 

Subd.  11:  ''Whenever  the  Mayor,  or  Council,  or  Trustees 
of  any  City  or  Village  shall  ....  cause  any  street  or  avenue, 
or  alley  in  such  city  or  village  to  be  sidewalked,  graded, 
curbed,  etc.,  ....  the  cost  and  expense  of  which  is  charge- 
able to  the  abutting,  adjoining,  contiguous  or  approximate 
property,  they  may,  in  their  discretion,  provide  for  the  pay- 
ment of  the  costs  and  expenses  thereof  by  instalments  instead 
of  levying  the  entire  tax  or  special  assessments  for  such  costs 
at  one  time,  and  for  such  instalments,  they  may  issue,  in  the 
name  of  such  city  or  village,  improvement  bonds  of  the  dis- 
trict, ....  payable  in  instalments  of  equal  amounts  each 
year,  none  of  which  bonds  nor  any  of  the  instalments  shall 
run  longer  than  ten  (10)  years,  nor  bear  interest  exceeding 
seven  (7)  per  cent  per  annum,  number  of  years  for  said  bonds 
to  run  and  the  rate  of  the  interest  thereon,  within  said  limits, 
in  each  instance  to  be  determined  by  the  City  Council  or  Vil- 
lage Trustees. 

**  ....  Such  bonds  shall  not  be  issued  in  amount  in  excess 
of  the  contract  price  or  cost  of  the  work  of  improvement,  ex- 
cept that  the  instalment  coupons  shall  include  the  interest  on 
such  instalments  to  the  maturity  thereof.  The  bonds  shall  be 
of  such  denomination  as  the  mayor  or  trustees  shall  deem 
proper. 
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*'When  district  bonds  are  issued  under  this  section  .... 
the  Mayor  and  Council  ....  shall  lev}'  special  assessments 
each  year  sufficient  to  redeem  the  instalments  of  such  bonds 
next  thereafter  maturing,  but  in  computing  the  amount  of 
special  assessments  to  be  levied  against  each  piece  of  property 
liable  therefor,  interest  thereon  not  exceeding  seven  (7)  per 
cent  per  annum  from  the  date  of  the  issuance  of  said  bonds 
until  the  maturity  of  the  instalments  of  bonds  next  thereafter 
maturing  ....  Such  bonds  shall  be  numbered  from  one  (1) 
upward,  consecutively,  ....  Each  bond  shall  provide  that 
the  principal  sum  therein  named  and  the  interest  thereon 
shall  be  payable  out  of  the  local  improvement  fund  created 
for  the  payment  of  the  cost  and  expense  of  such  improvement 
and  not  otherwise.  The  owner  of  any  piece  of  property  liable 
for  any  special  assessments  may  redeem  his  property  from 
such  liability,  ....  after  the  issuance  of  the  bonds,  by  pay- 
ing all  the  instalments  of  the  assessments  which  have  been 
levied  and  also  the  amount  of  unlevied  instalments  with  inter- 
est on  the  latter  at  the  rate  of  seven  (7)  per  cent  per  annum 
from  the  date  of  the  issuance  of  the  rate  bonds  to  the  time  of 
maturity  of  the  last  instalment  ....  all  sums  so  paid 
[whether  before  or  after  the  issuance  of  the  bonds]  shall  be 
applied  solely  to  the  payment  of  such  improvements  or  the 
redemption  of  the  bonds  issued  therefor. 

''When  any  piece  of  property  has  been  redeemed  from  lia- 
bility for  the  costs  of  any  improvements  as  herein  provided, 
such  property  shall  not  thereafter  be  liable  for  further  special 
assessments  for  the  cost  of  such  improvement  except  as  herein- 
after provided. 

'*  ....  The  funds  arising  by  such  assessment  shall  be  ap- 
plied solely  towards  the  redemption  of  the  bonds." 

Subd.  12:  '*  ....  And  such  bonds  shall  be  equal  liens  upon 
the  property  for  the  assessments  represented  by  such  bonds 
without  priority  of  one  over  another  to  the  extent  of  the 
several  assessments  against  the  several  lots  and  parcels  of  land. 

Subd.  14:  **  .  .  .  .  Any  city  whose  charter  provides  for  the 
issuance  of  bonds  for  local  improvements,  payable  only  from 
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the  proceeds  of  special  assessments,  is  hereby  authorized  to 
issue  such  bonds  in  the  manner  and  with  the  effect  provided 
in  this  section,  and  the  holder  of  any  such  bond  shall  look 
only  to  the  fund  provided  by  such  assessment  for  the  princi- 
pal or  interest  of  such  bond." 

Under  said  act  the  city  is  presumed  to  have  its  assessment- 
roll  made  up  as  provided  by  subsection  5  of  sec.  2238,  and  in 
fact  it  is  conceded  that  the  city  has  done  so  and  charged  each 
property  owner  with  the  cost  of  the  improvement  abutting 
his  property.  By  the  provisions  of  subsection  11,  the  coun- 
cil is  required  to  levy  each  year  special  assessments  sufficient 
to  redeem  the  instalments  of  such  bonds  next  thereafter 
maturing,  but  in  computing  the  amount  of  special  assessments 
to  be  levied  against  each  piece  of  property  liable  therefor, 
interest  thereon  not  exceeding  seven  per  cent  per  annum  from 
the  date  of  the  issuance  of  said  bonds  until  the  maturity  of 
the  instalments  next  thereafter  maturing,  and  it  is  provided 
that  such  assessments  shall  be  made  upon  the  property  charge- 
able for  the  costs  of  such  improvements,  respectively.  And 
it  is  provided  that  if  any  of  the  property  owners  pay  their 
special  assessments,  they  are  entitled  to  be  credited  on  their 
accounts  as  shown  by  the  roll,  both  for  interest  and  principal, 
and  the  roll  should  show  such  payments.  The  amounts  hav- 
ing been  thus  charged  to  each  piece  of  abutting  property  and 
paid  by  each  property  owner  for  the  purpose  of  paying  off 
his  liability  under  such  assessments,  both  principal  and  inter- 
est, the  city  authorities  would  have  no  authority  under  said 
act  to  divert  the  money  so  paid  by  the  property  owner  to  the 
payment  of  interest  or  principal  due  from  abutting  property 
owners  who  failed  or  neglected  to  pay  their  assessments  as  re- 
quired by  law.  We  do  not  think  the  city  treasurer,  under 
said  act,  would  have  the  authority  to  divert  the  funds  thus 
collected  to  the  payment  of  the  interest  due  from  a  delin- 
quent. When  a  property  owner  pays  his  assessment  as  pro- 
vided by  said  act  and  the  city  ordinance,  the  money  arising 
therefrom  is  apportioned  to  the  improvement  district  fund 
and  from  that  fund  the  money  is  paid  over  to  the  holders  of 
the  bond  for  the  purpose  of  paying  interest  on  unpaid  install 
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ments,  and  the  payment  of  the  matured  bonds  themselves,  as 
far  as  the  money  collected  will  go.  Neither  the  statute  nor 
the  ordinance  of  the  city  authorizes  any  other  method  of  dis- 
tributing the  funds  than  was  used  by  the  city  treasurer. 

The  benefit  assessed  to  each  lot  or  parcel  of  ground  abutting 
on  such  improvement  is  made  liable  for  the  payment  of  such 
assessment,  and  if  the  city  shall  fail,  neglect  or  refuse  to  pay 
such  bonds,  or  promptly  collect  any  such  assessments  when 
due,  the  owner  of  any  such  bonds  may  proceed  in  his  own 
name  to  collect  such  assessments  and  foreclose  any  lien 
thereon  in  any  court  of  competent  jurisdiction,  and  shall  re- 
cover in  addition  to  the  amount  of  said  bonds  and  interest 
thereon,  five  per  centum,  together  with  the  costs  of  such  suit, 
including  a  reasonable  sum  for  attorneys'  fees.  (Sess.  Laws 
1911,  p.  274.) 

Thus  the  bondholder  is  given  a  plain,  speedy  and  adequate 
remedy  at  law  whereby  he  may  proceed  to  collect  from  each 
property  owner  the  amount  due  from  him.  This  is  certainly 
a  plain,  adequate  remedy  for  the  collection  of  any  amount  due 
from  any  delinquent  or  any  lot  subject  to  said  assessment. 

Under  the  provisions  of  subsec.  12,  a  lien  is  created  against 
the  property  of  the  owner  and  the  owner  of  the  bond  is 
authorized  to  receive,  sue  for  and  collect  such  assessments 
embraced  in  any  such  bond,  or  through  any  of  the  methods 
provided  by  law  for  the  collection  of  assessments  for  local 
improvements. 

Subsec.  4,  among  other  things,  provides  that  the  holder  of 
any  such  bonds  shall  look  only  to  the  fund  provided  by  such 
assessment  for  the  principal  or  interest  of  such  bond.  And 
it  is  also  provided  that  **  whenever  any  expense  or  cost  of  work 
shall  have  been  assessed  on  any  land,  the  amount  of  such  ex- 
pense shall  take  precedence  over  all  other  liens,  and  which 
may  be  foreclosed  in  accordance  with  the  provisions  of  the 
Code  of  Civil  Procedure."  The  bondholder  is  thus  given  a 
preference  over  any  mortgagee  or  lienholder  against  the  land 
of  each  property  owner.  It  was  not  intended  that  the  bond- 
holder could  require  a  property  owner  who  has  paid  his  assess- 


Digitized  by  VjOOQIC 


April,16.]     New  First  Nat.  Bane  v.  City  op  Weisbb.      23 

Opinion  of  the  Court — Sullivan,  C.  J. 

ment  aa  levied  to  pay  assessments  for  others  who  are  delin- 
quent or  who  have  neglected  to  pay  their  assessments. 

Said  section  also  provides  that  the  holder  of  any  bond 
issued  under  the  authority  of  said  act  shall  have  no  claim 
therefor  against  the  city  or  village  by  which  the  same  is 
issued,  in  any  event  except  for  the  collection  of  the  special 
assessments  made  for  the  improvement  for  which  said  bond 
was  issued,  but  this  remedy,  in  case  of  nonpayment,  shall  be 
confined  to  the  enforcement  of  such  assessments;  and  it  is 
provided  that  a  copy  of  this  subdivision  of  this  section  shall 
be  plainly  written  or  engraved  upon  the  face  of  each  bond 
issued  under  said  act. 

The  bondholder  can  have  no  claim  against  the  city  on  ac- 
count of  the  debt  created  by  the  bond,  and  the  bondholder  is 
given  no  right  as  against  a  taxpayer  who  has  paid  all  of  his 
assessments.  Such  taxpayer  has  cleared  himself  from  all  lia- 
bility on  account  of  the  bond  issue,  or  in  proportion  to  the 
time  he  has  paid ;  that  is  to  say,  if  he  has  paid  up  his  assess- 
ments for  three  years,  he  has  discharged  that  proportional 
part  of  his  share  of  the  bonded  indebtedness,  and  the  city 
authorities  would  have  no  right  to  divert  any  portion  of  the 
principal  and  interest  paid  by  such  taxpayer  to  the  payment 
of  the  interest  and  principal  on  such  bonds  owed  by  a  delin- 
quent taxpayer. 

It  is  not  claimed  in  this  proceeding  that  the  city  authorities 
have  failed  or  neglected  to  make  proper  levies  at  the  proper 
time,  or  that  its  officers  have  not  in  proper  season  certified  to 
the  tax  collector  the  list  of  taxpayers  against  whom  tax  levies 
have  been  made  on  account  of  said  bonded  indebtedness  and 
interest,  and  if  all  such  assessments  have  not  been  paid,  it  is 
not  the  fault  of  the  city  but  of  the  individuals  who  have  let 
their  taxes  go  delinquent.  The  city  has  no  method  of  getting 
the  money  out  of  these  delinquents  except  in  the  due  and 
ordinary  course  of  law.  If  the  bondholder  sees  fit  to  proceed 
in  the  manner  provided  by  statute,  he  can  either  secure  his 
money  from  the  delinquent  taxpayer  or  obtain  title  to  the 
property  of  such  delinquent  free  and  dear  of  all  encum- 
brancea 
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The  clear  intent  and  meaning  of  said  statute  is  to  enable 
each  property  owner  whose  property  is  to  be  benefited  by  such 
public  improvements  to  borrow  sufScient  money  for  that  pur- 
pose on  the  strength  and  credit  of  his  individual  holdings  to 
be  so  improved,  and  that  no  property  owner  stands  as  secur- 
ity for  any  other  property  owner. 

The  remedy  of  the  bondholder  in  case  a  property  owner 
fails  to  make  payment  of  the  taxes  assessed  against  his  prop- 
erty is  not  against  the  city  nor  the  improvement  district  nor 
against  a  person  who  has  paid  the  sum  due  from  him,  but 
against  the  property  of  the  delinquent. 

Under  said  act  the  plaintiff  has  a  plain,  speedy  and  ade- 
quate remedy  at  law  for  the  collection  of  any  interest  or  prin- 
cipal due  from  any  property  owner  who  has  failed  to  pay  the 
assessments  made  by  the  city  authorities,  and  that  being  true, 
the  writ  of  mandate  will  not  issue.  The  bondholder  must  pur- 
sue the  remedy  provided  by  statute. 

The  alternative  writ  heretofore  issued  will  be  quashed  and 
the  peremptory  writ  denied,  with  costs  in  favor  of  the 
defendants. 

Budge  and  Morgan,  JJ.,  concur. 


(June  30,  1W7.) 
ON  REHEARING. 

PER  CUEIAM. — ^In  this  case  a  rehearing  was  granted  and 
the  case  has  been  argued  and  submitted  upon  rehearing. 

Upon  further  consideration  of  the  case  on  rehearing  the 
court  adheres  to  the  conclusions  reached  upon  the  former 
hearing. 

The  judgment  heretofore  announced  will  remain  as  the 
judgment  of  this  court. 
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Argament  for  Appellants. 


(June  17,  1916.) 

CHARLES  G.  HAYTON  and  MARY  L.  HAYTON,  His 
Wife,  Respondents,  v.  W.  R.  CLEMANS  and  MAUD 
CLEMANS,  His  Wife,  Appellants. 

[165  Pae.  994.] 

Bescission   of  Odntraot — Cancellation  Deed — ^PftouissosT   Note — 

RlAUDULENT    REPRESENTATIONS — OOMPLAINT    SUFFIOIBNT— CONFLICT 

IN  Evidence — ^Judgment  Sustained. 

1.  Where  an  action  is  brought  to  rescind  a  contract,  to  cancel 
and  hold  for  naught  a  deed  made  and  delivered,  and  to  secure  the 
recovery  of  a  promissorj  note  given  at  the  time  of,  and  in  connec- 
tion with,  the  making  of  the  contract  and  deed,  and  for  s  reason- 
able rental  of  the  premises  possessed  bj  defendant  subsequent  to 
the  making  and  delivery  of  the  deed,  and  the  complaint  alleges  that 
the  contract  was  entered  into  and  the  deed  and  promissory  note 
made  and  delivered  as  the  result  of  false  and  fraudulent  represen- 
tations of  defendant  known  by  him  to  be  false  and  fraudulent  when 
made,  and  to  have  been  made  with  the  intent  to  deceive  the  plain- 
tiff and  to  have  him  act  upon  them,  and  that  the  plaintiff  relied 
and  acted  upon  such  false  and  fraudulent  representations  and 
thereby  suffered  injury:  Held,  that  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action. 

2.  Where  there  is  a  substantial  conflict  in  the  evidence,  neither 
the  findings  nor  judgment  of  the  trial  court  will  be  disturbed  on 
appeal. 

[As  to  right  of  purchaser  to  rescind  contract  of  sale  for  breach 
by  vendor  in  tendering  less  land  than  quantity  contracted  for,  see 
note,  in  Ann.  Oas.  1916D,  1154.] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  for  the  rescission  of  a  contract,  the  cancelation  of 
a  deed  and  promissory  note,  and  for  the  recovery  of  rental. 
Judgment  for  plaintiff.    Affirmed. 

G.  G.  Pickett  and  A.  L.  Morgan,  for  Appellants. 

The  complaint  must  allege  that  prior  to  the  commencement 
of  the  action  the  plaintiff  had  elected  to  rescind;  that  acting 
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upon  such  election,  he  had  restored  or  offered  to  restore  what- 
ever he  had  received  in  the  transaction,  and  that  he  still 
stands  ready,  willing  and  able  to  make  such  restoraton,  pro- 
viding  the  thing  to  be  restored  is  of  any  value.  (Oodding  v. 
Decker,  3  Colo.  App.  198,  32  Pac.  832;  Breshears  v.  CaUender, 
23  Ida.  348,  131  Pac.  15;  Herman  v,  Haffenegger,  54  Cal. 
161.) 

''If  a  party  has  no  cause  of  action  at  the  time  of  its  com- 
mencement he  cannot  maintain  it  by  filing  a  supplemental 
complaint  founded  upon  matters  which  have  subsequently  oc- 
curred."''    (Hai  V.  Den,  121  Cal.  42,  53  Pac.  642.) 

This  action  cannot  be  maintained  upon  an  amended  com- 
plaint setting  out  a  condition  of  affairs  which  did  not  exist  at 
the  time  of  the  commencement  of  the  action.  (Wittenbrock 
V.  Bellmer,  57  Cal.  12 ;  Kelley  v.  Owens,  120  Cal.  502,  47  Pac. 
369,  52  Pac.  797;  Gifford  v.  Carvill,  29  Cal.  589.) 

Courts  of  other  states  also  hold  that  a  return  or  offer  to 
return  is  a  condition  precedent  to  the  commencement  of  an 
action  upon  the  rescission  of  a  contract.  {State  v.  Dennis, 
39  Kan.  509,  18  Pac.  723;  Bowden  v,  Achor,  95  Ga.  243,  22 
S.  E.  254;  Dotterer  v.  Freeman,  88  Ga.  479,  14  S.  E.  863; 
Bryant  v.  Stothart,  46  La.  Ann.  485,  15  So.  76 ;  Harkness  v. 
Cleaves,  113  Iowa,  140,  84  N.  W.  1033;  Reeves  v.  Corning,  51 
Fed.  774.) 

Prank  L.  Moore  and  J.  H.  Forney,  for  Respondents. 

The  complaint  is  sufficient.  {Breshears  v.  CaUender,  23 
Ida.  348,  131  Pac.  15.) 

Restitution  of  consideration  is  excused  under  the  allega- 
tions of  the  amended  complaint  and  the  facts  disclosed  by 
the  evidence.  (Pomeroy's  Equitable  Remedies,  sec.  688,  notes 
67,  70,  73,  74.) 

Findings  of  fact  by  the  court  and  judgment  thereon,  based 
on  evidence  substantially  conflicting,  will  not  be  disturbed  on 
appeal.  {Sabin  v.  Burke,  4  Ida.  28,  37  Pac.  352;  Spaulding 
V.  Coeur  d'Alene  By.  etc.  Co,,  5  Ida.  528,  51  Pac.  408;  Pine 
v.  Colldhan,  8  Ida.  684,  71  Pac.  473 ;  Curtis  v.  Kirkpatrick,  9 
Ida.  629,  75  Pac.  760;  Heckman  v.  Espey,  12  Ida.  755,  88  Pac. 


Digitized  by  VjOOQIC 


June,  1916.]  Hayton  v.  Clemans.  27 

opinion  of  the  Court — ^Bndge,  J. 

80;  Maier  v,  Donovan,  13  Ida.  735,  13  Ann.  Cas.  259,  92  Pac. 
991;  Hutchinson  v.  Watson  Slough  Ditch  Co,,  16  Ida.  484, 
133  Am.  St.  125,  101  Pac.  1059 ;  Salisbury  v,  Spofford,  22  Ida. 
393,  126  Pac.  400 ;  Miller  v.  Blunck,  24  Ida.  234, 133  Pac.  383 ; 
Hufton  V.  Rufton,  25  Ida.  96,  136  Pac.  605;  Cameron  Lumber 
Co.  V.  Stack-Oibbs  L.  Co.,  26  Ida.  626,  144  Pac.  1114;  Bower 
V.  Moorman,  27  Ida.  162,  147  Pac.  496;  Pomeroy  v.  Oordan, 
25  Ida.  279,  137  Pac.  888 ;  Commercial  Trust  Co.  v.  Idaho 
Brick  Co.,  25  Ida.  755,  139  Pac.  1004.) 

BUDGE,  J. — This  suit  was  brought  by  respondents  in  the 
district  court  of  the  second  judicial  district,  in  and  for  Latah 
county,  against  appellants,  for  the  cancelation  of  a  certain 
deed  made  by  respondents  by  which  certain  lands  and  prem- 
ises belonging  to  respondents  situate  in  Latah  county,  Idaho, 
were  conveyed  to  appellant  W.  R.  Clemans,  and  for  the  can- 
celation of  a  certain  promissory  note  for  the  sum  of  $1,000 
made  by  respondents  and  payable  to  the  order  of  appellant 
W.  R.  Clemans. 

From  the  record  it  appears  that  respondents  were  the 
owners  of  certain  lands  and  premises  situate  in  Latah  county, 
and  that  appellants  were  the  owners  of  an  undivided  fifty- 
eight  per  cent  of  an  interest  in  a  large  tract  of  land  lying 
in  Walla  Walla  county,  Washington.  This  interest  was  by 
virtue  of  a  contract  for  a  sale  of  said  land  by  one  Preston 
to  one  Kenworthy.  On  March  27,  1913,  appellant  W.  R. 
Clemans  proposed  to  sell  to  respondent  Charles  G.  Hayton  a 
twenty-five  per  cent,  or  one-fourth  interest,  in  and  to  the  lands 
and  premises  lying  in  Walla  Walla  county.  It  is  charged  in 
the  complaint  that  appellant  W.  R.  Clemans,  for  the  purpose 
of  inducing  respondents  to  enter  into  this  contract,  made  false 
and  fraudulent  representations  in  five  different  and  distinct 
particulars :  First,  that  there  were  1,800  acres  of  growing  crop 
upon  said  Walla  Walla  lands,  when  in  truth  and  in  fact  there 
were  not  to  exceed  800  acres  of  growing  crop;  second,  that 
320  acres  of  good  land  in  sec.  8,  twp.  12  north,  range  36  E., 
W.  M.,  was  a  part  of  the  tract  in  which  respondents  were  pur- 
chasing an  interest,  when  in  truth  and  in  fact  it  was  not 
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a  part,  and  was  the  land  of  another;  third,  that  certain  value- 
less land,  consisting  of  320  acres  in  sections  4  and  9  of  said 
lands  and  premises,  was  not  a  part  of  the  tract  iik  which 
respondents  were  about  to  purchase  from  appellant  a  one- 
fourth  interest ;  fourth,  that  for  the  year  1912  the  lands  and 
premises  in  Walla  Walla  county  produced  from  thirty-nine 
to  forty-two  bushels  of  wheat  to  the  acre,  when  in  truth  and  in 
fact  for  that  season  the  premises  produced  only  eleven  bushels 
per  acre ;  fifth,  that  there  was  due  from  Walter  Kenworthy  to 
W.  G.  Preston,  upon  the  contract,  as  the  purchase  price  to  be 
paid  for  these  premises,  the  sum  of  $33,000  and  no  more,  when 
in  truth  and  in  fact  there  was  due  upon  this  contract  the  sum 
of  approximately  $39,000. 

The  complaint  also  sets  out  that  appellant  W.  B.  Clemans 
made  such  false  and  fraudulent  representations  in  each  and 
all  of  these  particulars,  knowing  the  same  to  be  false  and  un- 
true, for  the  purpose  of  inducing  respondents  to  convey  to 
him  the  said  tract  of  land  belonging  to  them,  mentioned  and 
described  as  being  in  Latah  county,  and  for  the  purpose  of 
inducing  them  to  make,  execute  and  deliver  to  him  a  certain 
promissory  note  for  the  sum  of  $1,000 ;  that  respondents  did 
not  know  and  had  no  means  of  knowing  that  the  fraudulent 
representations  so  made  by  appellant  W.  R.  Clemans  were 
false  and  fraudulent,  and  that,  relying  upon  these  representa- 
tions and  believing  them  to  be  true,  they  entered  into  a  con- 
tract with  said  appellant  for  the  purchase  of  his  twenty-five 
per  cent  or  one-fourth  interest  in  and  to  the  lands  and  prem- 
ises mentioned  and  described  as  being  in  Walla  Walla  county, 
Washington ;  that  as  a  consideration  for  this  purchase,  respond- 
ents by  a  good  and  sufficient  deed  conveyed  to  appellant  W.  R. 
Clemans  the  property  mentioned  and  described  as  being  in 
Latah  county,  Idaho,  at  an  agreed  price  of  $9,300,  and  made 
and  delivered  to  him  their  promissory  note  in  the  sum  of 
$1,000,  and  assumed  and  agreed  to  pay  the  unpaid  balance  due 
under  the  contract  between  W.  G.  Preston  and  wife  and 
Walter  J.  Kenworthy,  aggregating  $33,000  as  represented  by 
appellant  W.  R.  Clemans,  and  further  assumed  the  payment 
of  one-fourth  of  $20,000  secured  by  mortgage  upon  the  lands 
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and  premises  in  Walla  Walla  county,  Washington;  that  re- 
spondents did  not  discover  such  fraud  until  about  the  middle 
of  April,  1913,  and  after  they  had  made  and  delivered  to  the 
said  W.  R.  Clemans  the  deed  and  note ;  that  upon  discovering 
that  they  had  been  defrauded,  they  demanded  of  W.  R.  Cle- 
mans that  he  reconvey  the  lands  and  premises  located  in 
Latah  county  to  them  and  return  and  surrender  to  them  the 
said  promissory  note,  with  which  demand  and  request  he 
failed  and  refused  to  comply. 

It  is  further  alleged  that  on  or  about  June  30,  1913,  W.  G. 
Preston  and  his  wife,  Matilda  Cox  Preston,  began  an  action 
in  the  circuit  court  of  Washington,  Walla  Walla  county, 
against  respondent  Andrew  M.  Anderson  and  wife,  C.  Ques- 
nell  and  wife,  and  appellant  W.  R.  Clemans  and  wife,  to 
annul,  vacate,  set  aside  and  rescind  the  contract  between 
him,  W.  Q.  Preston,  and  Walter  J.  Kenworthy,  for  the  sale 
to  Kenworthy  of  the  lands  in  Walla  Walla  county,  and  under 
which  these  respondents  and  appellants  acquired  and  held 
an  interest  in  said  lands,  which  action  was  predicated  upon  a 
breach  of  this  contract  by  default  in  the  payment  of  moneys 
due  November  1,  1912,  according  to  the  terms  of  the  contract, 
which  payments  he,  W.  R.  Clemans,  had  falsely  and  fraud- 
ulently represented  to  respondents  had  been  made,  and  which 
default  in  said  payment  existed  at  the  time  the  respondents 
made,  executed  and  delivered  to  W.  R.  Clemans  the  deed 
and  promissory  note ;  that  appellant  Clemans  failed  and  re- 
fused to  perform  the  conditions  of  his  contract,  and  permitted 
W.  G.  Preston  and  his  wife  to  prosecute  the  action  to  judg- 
ment; and  that  these  lands  were  not  redeemed  and  the  con- 
tract between  W.  G.  Preston  and  Walter  J.  Kenworthy  and 
all  rights  and  interests  thereunder  by  reason  of  the  default 
were  forfeited. 

It  is  also  alleged  in  respondent's  complaint  that  the  rental 
value  of  the  lands  so  conveyed  to  W.  R.  Clemans  was  reason- 
ably worth  the  sum  of  $4,000  for  the  years  1913  and  1914, 
and  that  from  March  27,  1913,  and  up  to  and  until  the  filing 
of  the  amended  complaint,  the  appellants  have  been  in  posses- 
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sion  of  the  lands  and  premises  conveyed  to  them  by  respond- 
ents, and  each  and  every  part  thereof. 

The  respondents  prayed  judgment  in  their  complaint 
against  appellants  for  a  cancelation  of  the  deed  and  the  note 
mentioned  and  described  in  the  complaint,  and  a  reconveyance 
of  their  lands  and  premises  to  them,  and  a  rescission  of  the 
contract  to  purchase  said  one-fourth  interest  in  the  Walla 
Walla  county  lands,  for  the  sum  of  $4,000,  the  rental  value 
of  the  Latah  county  lands,  and  for  all  equitable  relief. 

Upon  the  trial  of  this  cause,  judgment  was  rendered  in 
favor  of  respondents  rescinding  the  contract,  canceling  and 
setting  aside  the  deed  made  and  delivered  by  respondents  to 
appellant  W.  R.  Clemans,  and  decreeing  that  W.  R.  Clemans 
return  and  deliver  to  Charles  G.  Hayton,  the  promissory  note 
for  the  sum  of  $1,000,  and  awarding  judgment  in  favor  of 
respondents  and  against  appellant  W.  R.  Clemans  in  the  sum 
of  $300  as  the  rental  of  the  lands  conveyed  by  respondents 
mentioned  and  described  in  their  complaint,  located  in  Latah 
county,  for  the  years  1913  and  1914. 

This  is  an  appeal  from  the  judgment  and  from  the  order  of 
the  court  overruling  appellants'  motion  for  a  new  trial.  Ap- 
pellants assign  and  rely  for  a  reversal  of  the  judgment  and 
the  action  of  the  court  in  denying  their  motion  for  a  new  trial, 
upon  five  specifications  of  error;  First,  that  the  court  erred 
in  finding  and  deciding  that  the  representations  made  by  ap- 
pellant constituted  fraud  or  in  any  manner  sustains  judgment 
of  cancelation  of  the  deed  from  respondents  to  Clemans; 
second,  that  the  court  erred  in  overruling  appellants'  de- 
murrer to  the  complaint;  third,  that  the  court  erred  in 
admitting  any  evidence  over  appellants'  objection  for  the 
reason  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  fourth,  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial;  fifth,  insuffi- 
ciency of  the  evidence  to  support  the  findings,  conclusions  and 
decree. 

The  foregoing  assignments  of  error  raise  two  material 
questions;  First,  does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?    And  second,  is  the  evidence 
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sufficient  to  support  the  findings  of  fact  made  by  the  trial 
court,  and  the  judgment  entered  thereon  T 

We  have  carefully  examined  respondents'  complaint,  and 
are  of  the  opinion  that  it  states  a  cause  of  action.  {Kemmerer 
V.  PoUard,  15  Ida.  34,  96  Pac.  206 ;  Breshears  v.  Callender,  23 
Ida.  348,  131  Pac.  15;  Brown  v.  Norman,  65  Miss.  369,  7  Am. 
St.  663,  4  So.  293;  Pomeroy's  Equity  Jur.,  sec.  688,  notes  67, 
70,  73,  74.) 

As  to  the  second  contention,  the  trial  court  found  from  all 
of  the  testimony  of  the  witnesses  that  appellant  W.  B.  Cle- 
mans, at  the  time  he  procured  the  respondents  to  enter  into 
the  contract  referred  to  in  the  complaint,  to  make  and  deliver 
the  deed  to  the  premises  upon  which  they  resided  in  Latah 
county,  and  to  execute  and  deliver  the  note  for  $1,000,  made 
false  and  fraudulent  representations  to  the  respondents,  which 
he  knew  to  be  false  and  fraudulent  at  the  time  he  made  them, 
and  which  he  made  with  the  intention  that  respondents  would 
act  upon  them,  and  that  the  respondents  relied  and  acted  upon 
such  false  and  fraudulent  representations  to  their  injury. 
That  these  findings  of  facts  are  based  upon  substantially  con- 
flicting evidence  is  clearly  apparent  to  us  from  an  examination 
of  the  record.  This  being  true,  under  the  well-established 
holding  of  this  court,  neither  the  findings  of  fact  nor  the 
judgment  based  thereon  will  be  disturbed  on  appeal.  {Heck- 
man  V.  Espey,  12  Ida,  755,  88  Pac.  80;  Hufton  v.  Hufton,  26 
Ida.  96,  136  Pac.  605 ;  Henry  Gold  Min,  Co.  v.  Henry,  25  Ida. 
333,  137  Pac.  523 ;  Commercial  Trust  Co.  v.  Idaho  Brick  Co,, 
25  Ida.  755,  139  Pac.  1004.) 

We  are  therefore  forced  to  the  conclusion  that  the  judgment 
of  the  trial  court  should  be  sustained,  and  it  is  so  ordered. 
Costs  are  awarded  to  respondents. 

Sullivan,  C.  J.,  concurs. 

Justice  Morgan  did  not  sit  at  the  hearing  of  this  case  and 
took  no  part  in  the  decision* 
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(June  28,  1917.) 

ON  REHEABINO. 

Besoission  or  Contraot— Pleading. 

1.  In  an  action  for  the  rescission  of  a  eontracty  the  complaint 
need  not  show  that  prior  to  the  commencement  of  the  action  plain- 
tiff offered  to  place  defendant  in  statu  quo, 

2.  Where  the  complaint  in  an  action  for  the  rescission  of  a  eon- 
tract  shows  that  the  consideration  received  bj  plaintiff  was  an  in- 
terest in  land  under  a  contract  of  purchase,  and  that  such  contract 
has  been  foreclosed  by  decree  for  default  in  payments  due  there- 
under, which  payments  defendant  represented  to  plaintiff  had  al- 
ready been  made,  it  is  not  necessary  that  the  complaint  should  offer 
to  restore  to  defendant  the  consideration  received  as  a  condition 
precedent  to  plaintiff's  right  to  cancelation  and  rescission. 

FLTNN,  District  Judge. — ^A  rehearing  having  been 
granted  in  this  case,  the  court  has  very  carefully  reconsidered 
the  questions  presented  to  it  upon  this  appeal.  The  point 
most  strenuously  urged  is  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action  in  that  it  does 
not  show  that  at  the  time  plaintiff  claims  to  have  discovered 
that  he  was  defrauded,  and  at  the  time  the  action  was  com- 
menced, any  offer  was  made  to  return  to  defendant  the  inter- 
est or  title  to  the  Walla  Walla  property.  The  allegations  of 
the  complaint  as  to  the  transactions  between  the  parties  are 
sufficiently  shown  in  the  original  opinion.  It  is  further  urged 
that  not  only  is  the  complaint  insufficient  in  this  respect,  but 
that  the  proof  shows  that  no  such  offer  was  made,  and  that 
therefore  the  entire  case  must  fail. 

The  contention  of  appellant  on  this  point,  as  I  understand 
it,  is  that  before  a  party  is  entitled  to  rescind  a  contract,  he 
must  put,  or  offer  to  put,  the  other  party  in  statu  quo  by  a 
full  restoration  of  all  that  he  has  received.  This  court  has 
heretofore  held  that  this  rule  is  applicable  in  cases  where  a 
rescission  is  made  before  an  action  is  brought,  but  that  such 
a  tender  or  offer  is  not  necessary  as  a  condition  precedent  to 
a  suit  for  rescission,  and  I  feel  that  such  decision  is  control- 
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ling  and  correct.  (Oamblin  v.  Dickson,  18  Ida.  734,  112  Pac. 
213.) 

After  the  filing  of  the  original  complaint  in  this  action,  the 
rights  of  all  the  parties  hereto  in  the  Walla  Walla  property 
were  canceled  by  a  decree  of  the  superior  court  of  Washing- 
ton for  Walla  Walla  county,  forfeiting  the  rights  of  all  par- 
ties claiming  under  the  Preston-Kenworthy  contract  for  de- 
fault in  payment  of  moneys  due  November  1,  1912,  under 
the  terms  of  the  contract.  The  amended  complaint,  on  which 
this  action  was  tried,  pleads  the  decree  of  the  Washington 
court. 

Conceding  that  it  is  necessary  in  a  suit  for  rescission  that 
the  plaintiff  plead  his  willingness  to  restore  the  consideration 
received  by  him  and  to  do  equity,  do  the  facts  pleaded  in 
relation  to  the  foreclosure  of  the  Washington  contract,  under 
which  contract  both  appellants  and  respondents  acquired  an 
interest  in  the  Walla  Walla  property,  obviate  the  necessity  of 
an  offer  in  the  amended  complaint  to  restore  the  considera- 
tion received^  I  think  they  do.  One  of  the  very  purposes 
of  pleading  the  Washington  decree  must  have  been  to  show 
that  the  consideration  received  by  Hayton  had  gone  from  his 
control  and  could  not  be  returned  on  account  of  the  decree 
foreclosing  for  a  default  in  a  payment  past  due  at  the  time 
Hayton  and  Clemans  made  their  contract,  which  payment 
Clemans  fraudulently  and  falsely  represented  had  been  made. 
At  the  time  of  the  filing  of  the  amended  or  supplemental  com- 
plaint in  this  action,  Hayton  had  no  interest  in  the  Walla 
Walla  property.  His  rights  had  been  foreclosed  by  the  Wash- 
ington decree.  He  had  nothing  to  tender  back  to  Clemans 
and  was  in  this  condition  through  no  default  of  his  own. 
Under  these  circumstances  it  would  be  a  futile  offer  on  his 
part  to  assign  back  to  Clemans  his  foreclosed  equity  in  the 
Walla  Walla  land. 

I  agree  also  with  the  original  opinion,  filed  in  this  case,  that 
the  findings  of  fact  are  based  on  substantially  conflicting  evi- 
dence, and  therefore  should  not  be  disturbed. 

The  former  opinion  of  the  court  in  this  case  is  reaffirmed. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(June  30,  1916.) 

JULIA  M.  RATHBUN  and  EEASTUS  A.  RATHBUN,  Her 
Husband,  Appellants,  v.  NEW  YORK  LIFE  INSURr 
ANCE  COMPANY,  Respondent. 

[165  Pac.  997.] 

Life  Insubance — Construction  of  Conteact  Between  Pasties. 

1.  Where  B.,  desiring  life  insurance,  applied  in  writing  to  the 
insurance  company  for  such  insurance,  and  agreed  that  the  policy 
of  insurance  applied  for  should  not  take  effect  unless  the  first  pre- 
mium was  paid  and  the  policy  was  delivered  to  and  received  by  him 
during  his  lifetime  and  while  he  was  in  good  health,  and  after  ap- 
plying for  the  policy  and  before  the  delivery  thereof  B.  was 
stricken  with  appendicitis,  from  which  he  died  five  days  after  he 
received  the  policy,  said  policy  having  been  sent  to  him  by  mail 
from  the  insurance  company's  branch  office  in  Spokane,  Washing- 
ton, in  total  ignorance  of  the  changed  co&dition  of  B/s  health,  and 
B.'s  friends  thereafter  paid  the  first  premium,  which  the  company 
promptly  returned  when  it  discovered  the  fact  of  B.'s  fatal  illness, 
held,  that  the  policy  did  not  take  effect  by  reason  of  the  fact  that 
B.  was  not  in  good  health  at  the  time  it  was  received  by  him. 

[As  to  what  is  good  health  within  the  meaning  of  the  law  of 
life  insurance,  see  note  in  10  Am.  St.  242,"] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  recover  on  a  life  insurance  policy.  Judgment  for 
defendant.    Affirmed. 

A.  L.  Morgan,  for  Appellants. 

*'Any  agreement,  declaration,  or  cause  of  action  on  the  part 
of  an  insurance  company  which  leads  a  party  insured  hon- 
estly to  believe  that  by  conforming  thereto  a  forfeiture  of  his 
policy  will  not  be  incurred,  followed  by  due  conformity  on 
his  part,  will  estop  the  company  from  insisting  upon  the  for- 
f  eiturCi  though  it  might  be  claimed  under  the  expressed  letter 
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of  the  contract. '*  (New  York  Life  Ins.  Co.  v.  Eggleston,  96 
U.  S.572,24L.ed.  841.) 

There  is  nothing  in  the  contract,  either  in  the  application 
or  in  the  policy  itself,  which  required  anyone  to  notify  the 
New  York  Life  Insurance  Company  of  Rathbun's  physical 
condition  at  the  time  such-  policy  was  ready  for  delivery.  It 
was  the  company's  right  to  refuse  to  deliver.  It  therefore 
became  its  duty  to  ascertain  Bathbun's  condition  before  exer- 
cising its  option.  {Orier  v.  Mutual  Life  Ins.  Co.  of  New  York, 
132  N.  C.  542,  44  S.  E.  28.) 

It  is  a  thoroughly  settled  rule  in  the  construction  of  a 
policy  of  insurance,  which  is  reasonably  susceptible  of  two 
interpretations,  that  that  meaning  will  be  given  to  it  which  is 
more  favorable  to  the  insured.  (Moore  v.  Aetna  Life  Ins, 
Co.,  75  Or.  47,  Ann.  Cas.  1917B,  1005,  146  Pac.  151,  L.  R.  A. 
1915D,  264;  Hoffman  v.  Aetna  Ins.  Co.,  32  N.  Y.  405,  413, 
88  Am.  Dec.  337;  Borrow  v.  Family  Fund  Society,  116  N.  Y. 
537,  15  Am.  St.  430,  22  N.  E.  1093,  6  L.  B.  A.  495;  American 
Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  552 ;  42  L.  ed. 
977;  Sneck  v.  Travelers'  Ins.  Co.,  88  Hun,  94,  34  N.  Y.  Supp. 
545;  Vnion  Accident  Co.  v.  Willis,  44  Okl.  578,  145  Pac.  812, 
L.  R.  A.  1915D,  358.) 

An  insurance  company  cannot  take  an  applicant's  money 
by  way  of  premium  without  giving  in  return  insurance  for 
all  of  the  period  covered  by  that  premium.  (Anderson  v. 
Mutual  Life  Itm.  Co.,  164  Cal.  712,  Ann.  Cas.  1914B,  903,  130 
Pac.  726;  Gordon  v.  United  States  Casualty  Co.  (Tenn.  Ch.), 
54  S.  W.  98 ;  Vnterharnscheidt  v.  Missouri  State  Life  Ins.  Co., 
160  Iowa,  223,  138  N.  W.  459,  45  L.  R.  A.,  N.  S.,  743.) 

Clency  St.  Clair,  J.  H.  Forney  and  Prank  L.  Moore,  for 
Respondent. 

The  negotiations  between  parties  making  a  life  insurance 
contract  are  the  same  in  the  eye  of  the  law  as  are  the  nego- 
tiations between  parties  making  a  contract  for  any  other  pur- 
pose. (Stephens  v.  Capital  Ins.  Co.,  87  Iowa,  283,  54  N.  W. 
139;  Weidenaar  v.  New  York  Life  Ins.  Co.,  36  Mont.  592,  122 
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Am.  St.  330,  94  Pac.  1 ;  Quirdan  v,  Providence-Wash.  Ins.  Co., 
133  N.  Y.  356,  28  Am.  St.  645,  31  N.  E.  31 ;  Conway  v.  Phoenix 
Mut.  Life  Ins.  Co.,  140  N.  Y.  79,  35  N.  E.  420;  Dwight  v. 
Oermania  Life  Ins.  Co.,  103  N.  Y.  341,  57  Am.  Rep.  729,  8 
N.  E-.  654;  Liverpool  dkL.dk  O.  Ins.  Co.  v.  Kearney,  180  U.  S. 
134,  21  Sup.  Ct.  326,  45  L.  ed.  460;  Wells  Fargo  &  Co.  v. 
Pacific  Ins.  Co.,  44  Cal.  397.) 

The  merits  of  the  ease,  therefore,  must  be  determined  ac- 
eording  to  the  established  rules  of  the  law  of  contracts. 
{Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335,  23  Sup.  Ct.  126, 
47  L.  ed.  204;  Behiing  v.  Northwestern  Nat.  Life  Ins.  Ca., 
117  Wis.  24,  93  N.  W.  800.) 

No  insurance  took  effect  because  the  first  premium  was  not 
paid  nor  the  policy  delivered  to  and  received  by  the  appli- 
cant during  his  lifetime  and  good  health.  {Nyman  v.  Marnu- 
facturers'  <&  M.  Life  Assn.,  262  lU.  300,  104  N.  E.  653;  Gal- 
lop v.  Royal  Neighbors  of  America,  167  Mo.  App.  85,  150 
S.  W.  1118;  Reese  v.  Fidelity  Mut.  Life  Assn.,  Ill  Ga.  482, 
36  S.  E.  637;  Metropolitan  Life  Ins.  Co.  v.  Willis,  37  Ind. 
App.  48,  76  N.  E.  560.) 

SULLIVAN,  C.  J. — This  is  an  action  brought  by  the  mother 
and  father  to  recover  on  a  life  insurance  policy  issued  to  their 
son,  Ernest  C.  Rathbun.  A  demurrer  to  the  complaint  was 
overruled  and  answer  filed  by  the  Insurance  Company  deny- 
ing its  liability.  Thereupon  the  issues  were  tried  to  the  court 
without  a  jury  and  judgment  was  entered  against  the  plain- 
tiffs, from  which  this  appeal  was  taken. 

The  action  of  the  court  in  overruling  plaintiffs'  demurrer 
to  the  defendant's  answer  and  in  overruling  plaintiffs'  ob- 
jection to  the  introduction  of  any  testimony  under  the  allega- 
tions of  the  answer,  and  in  making  findings  of  fact  and 
conclusions  of  law  and  entering  judgment  in  favor  of  the  de- 
fendant, is  assigned  as  error. 

The  following  facts  appear  from  the  record : 

On  the  9th  day  of  April,  1913,  Ernest  C.  Rathbun,  son  of 
the  plaintiffs,  made  application  to  the  defendant.  New  York 
Life  Insurance  Company,  for  a  $2,000  insurance  policy  upon 
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his  life,  in  which  policy  the  plaintiff  Julia  M.  Rathbun  was 
made  the  beneficiary.  Thereafter  on  April  17,  1913,  the 
Insurance  Company  issued  the  policy  and  the  policy  recites 
that  the  insurance  is  granted  in  consideration  of  the  payment 
of  the  first  premium  amounting  to  $41.68,  and  the  policy 
contains  an  acknowledgment  of  the  receipt  of  such  payment. 
The  policy  also  contains  the  following,  among  other,  recita^ 
tions:  "After  its  delivery  to  and  receipt  by  the  insured,  the 
policy  takes  effect  as  of  the  9th  day  of  April,  1913,  that  be- 
ing the  date  upon  which  the  application  for  such  policy  was 
made." 

It  is  alleged  in  the  complaint  that  subsequent  to  the  exe- 
cution of  said  contract  and  prior  to  the  10th  day  of  May,  1913, 
the  policy  was  delivered  to  said  insured  and  that  during  the 
month  of  June,  1913,  the  beneficiary  made  due  proof  of  the 
death  of  Ernest  C.  Rathbun  in  accordance  with  the  terms  of 
said  policy,  and  demanded  from  said  insurance  company  the 
payment  of  the  sum  of  $2,000  as  provided  in  such  policy, 
which  payment  said  company  refused,  one  of  the  grounds  for 
such  refusal  being,  as  appears  from  the  answer,  that  said 
policy  was  issued  by  the  company  upon  application  and  that 
the  applicant  paid  at  the  date  of  application  $5  in  cash  and 
executed  and  delivered  to  the  agent  who  took  said  applica- 
tion his  promissory  note  for  the  balance  of  the  amount  due 
for  the  first  premium,  and  that  the  policy  was  forwarded 
by  registered  mail  addressed  to  the  insured  from  the  com- 
pany's branch  office  in  Spokane,  Washington,  and  the  same 
was  receipted  for  by  one  C.  L.  Williamson,  and  on  the  5th 
day  of  May  was  by  said  Williamson  delivered  to  Ernest  C. 
Rathbun.  On  the  28th  day  of  April,  1913,  the  applicant  be- 
came ill  with  appendicitis  and  died  on  the  10th  day  of  May, 
1913.  It  is  further  alleged  that  the  application  for  said 
policy  contains,  among  other  things,  the  following  stipulation 
or  agreement : 

"That  the  insurance  hereby  applied  for  shall  not  take  effect 
unless  the  first  premium  is  paid  and  the  policy  is  delivered 
to  and  received  by  me  during  my  lifetime  and  good  health, 
and  that  unless  otherwise  agreed  in  writing,  the  policy  shall 
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then  relate  back  to  and  take  effect  as  of  the  date  of  this  appli- 
cation. 

"That  any  payment  made  by  me  before  delivery  of  the 
policy  to,  and  its  receipt  by,  me  as  aforesaid  shall  be  bind- 
ing on  the  Company  only  in  accordance  with  the  terms  of 
the  Company's  receipt  therefor  on  the  receipt  form  which 
is  attached  to  this  application  and  contains  the  terms  of  the 
agreement  under  which  said  payment  has  been  made  and  is 
the  only  receipt  the  agent  is  authorized  to  give  for  such  pay- 
ment." 

As  stated  above,  on  the  trial  of  the  case  judgment  was 
entered  in  favor  of  the  respondent  insurance  company. 

In  its  answer  and  on  the  trial  of  the  case,  the  main  conten- 
tions of  the  insurance  company  were,  first,  that  under  the 
terms  of  the  contract  the  first  premium  was  to  be  paid 
in  cash ;  and,  second,  the  policy  was  not  to  take  effect  unless 
the  insured  was  in  good  health  at  the  time  it  was  delivered 
to  him.  Said  contentions  are  partly  based  upon  the  stipu- 
lations above  quoted  from  the  application  for  said  insurance. 

The  court  in  its  findings  of  fact  among  other  things  found 
as  follows : 

"The  court  further  finds  that  Ernest  C.  Rathbun,  the  plain- 
tiffs' son,  applied  in  writing  for  insurance  on  his  life,  agree- 
ing therein  that  the  insurance  thereby  applied  for  should 
not  take  effect  unless  the  first  premium  was  paid  and  the  pol- 
icy was  delivered  to  and  received  by  him  during  his  lifetime 
and  good  health.  After  applying  for  the  policy  and  before 
its  delivery,  the  applicant  was  taken  with  appendicitis,  from 
which  he  died.  While  he  was  in  the  hospital,  the  soliciting 
agent  at  Spokane,  in  total  ignorance  of  the  changed  condition 
of  the  applicant's  health,  mailed  him  the  policy.  The  appli- 
cant's friends  thereafter  paid  the  first  premium,  which  the 
company  promptly  returned  when  it  discovered  the  facts." 

The  evidence  is  clearly  sufficient  to  sustain  this  finding  of 
fact. 

Then  if  the  parties  understood  and  agreed  that  the  policy 
should  not  become  effective  unless  the  first  premium  was 
paid  and  the  policy  was  delivered  to  and  received  by  the  ap- 
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plicant  during  his  lifetime  and  while  he  was  in  good  health, 
and  both  of  those  conditions  failed,  the  contract  of  insurance 
was  never  completed  and  the  policy  was  of  no  force  and  effect. 
It  is  a  well-recognized  rule  that  life  insurance  results  from 
contract  and  that  the  true  rule  is  that  no  other  or  different 
rule  is  to  be  applied  to  a  contract  of  insurance  than  is 
applied  to  other  contracts.  {Quinlan  v.  Providence-Wash- 
ington Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  645,  31  N.  E. 
31.)  In  life  insurance  contracts,  the  assent  of  both  parties 
is  required  as  in  any  other  contract.  (Stephens  v.  Capital 
Ins.  Co.,  87  Iowa,  283,  54  N.  W.  136;  Weidenaar  v.  New 
York  Life  Ins.  Co.,  36  Mont.  592, 122  Am.  St.  330,  94  Pac.  1.) 

In  the  determination  of  this  case,  the  application  and  the 
policy  itself  must  be  examined  and  considered  in  order  to 
ascertain  the  true  situation  of  the  parties  under  the  nego- 
tiations and  agreements  between  them.  {lovra  Life  Ins.  Co. 
V.  Lewis,  187  U.  S.  335,  23  Sup.  Ct.  126,  47  L.  ed.  204;  BeUing 
V.  Northwestern  Nat.  Life  Ins.  Co.,  117  Wis.  24,  93  N.  W. 
800.) 

If  we  concede  in  this  case  that  the  first  premium  was  paid 
by  the  payment  of  the  five  dollars  and  the  delivery  of  the 
insured's  promissory  note  to  the  agent  of  the  company  for 
the  balance,  the  plaintiffs  would  not  be  entitled  to  recover, 
for  the  reason  that  the  policy  was  not  delivered  to  and  re- 
ceived by  the  applicant  while  he  was  in  good  health  but  when 
he  was  fatally  ill.  He  became  ill  with  appendicitis  on  the 
28th  of  April,  1913,  was  operated  on  that  day  and  thereafter 
died  on  the  10th  day  of  May,  1913,  five  days  after  receiving 
the  policy. 

Upon  a  proper  construction  of  the  contract  between  the 
applicant  and  the  insurance  company  and  on  the  evidence 
introduced  on  the  trial,  the  plaintiffs  are  not  entitled  to  re- 
cover. The  judgment  must  therefore  be  affirmed,  and  it  is 
so  ordered,  with  costs  in  favor  of  respondent. 

Budge,  J.,  concurs. 

Morgan,  J.,  did  not  sit  at  the  hearing  and  did  not  take  any 
part  in  the  decision  of  this  case. 
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(June  26,  1917.) 
ON  BEHEARING. 

FLYNN,  District  Judge. — ^A  rehearing  having  been  granted, 
this  case  was  submitted  on  briefs. 

We  concur  in  the  conclusion  reached  by  the  court  in  its 
original  opinion,  that  the  policy  in  question  never  took  effect, 
because  it  was  not  delivered  to  and  received  by  the  applicant 
while  he  was  in  good  health.  The  policy  provides  that  **the 
policy  and  the  application  therefor  constitutes  the  entire  con- 
tract between  the  parties";  and  under  the  terms  of  the  appli- 
cation, it  was  made  a  condition  precedent  to  the  policy's  tak- 
ing effect  that  the  insured  should  be  in  good  health  when  the 
policy  was  delivered  and  received.     (14  R.  C.  L.  900,  sec.  78.) 

We  are  not  in  accord,  however,  with  the  intimation  that  the 
first  premium  was  not  paid,  though  we  are  probably  precluded 
from  holding  otherwise,  because  of  the  fact  that  the  trial 
court  found  that  the  giving  and  acceptance  of  a  note  for  the 
balance  of  the  first  year's  premium,  after  paying  five  dollars 
cash  thereon,  was  a  personal  matter  between  the  applicant 
for  insurance  and  the  agent,  ^nd  that  defendant  had  no  rights 
thereunder  or  interest  therein.  The  evidence  not  being  before 
this  court,  it  will  be  presumed  that  it  supports  this  finding. 
{McCornick  v.  Brown,  22  Ida.  52,  125  Pac.  197.) 

The  former  judgment  of  this  court  is  therefore  reaffirmed. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(December  17,  1916.) 

STATE  and  ROBERT  RATL,  Plaintiffs,  v.  TWIN  PALLS- 
SALMON  RIVER  LAND  AND  WATER  COMPANY, 
a  Corporation,  and  SALMON  RIVER  CANAL  CO., 
LTD.,  Defendants,  and  A.  B.  CALDWELL  et  al.,  Inter- 
veners. 

[166  Pac.  220.] 

Caret  Act  Lands — ^Reclamation  of — Water  Appropriation  por— In- 
suppiciENCY  OP — School  Lands  Within  Carey  Act  Project- 
Purchaser  OP — Eight  to  Water  for— Right  op  State — Statutory 
Construction — Contracts — Construction  op — Carey  Act — Con- 
struction OP — Sufficiency  op  Water  Supply  for  Carey  Act 
Lands — When  and  by  Whom  Determined — Construction  Con- 
tract— Amendments  to — Estoppel — Application  to  State. 

1.  Under  the  act  of  Congress  known  as  the  Carey  Act  and  the 
amendments  thereto  (28  U.  S.  Stats.  372-422),  and  the  statutes 
of  this  state  applicable  thereto,  the  state  made  application  to  the 
Secretary  of  the  Interior  for  the  segregation  of  about  150,000  acres 
of  land  within  what  is  known  as  the  Twin  Falls-Salmon  River, 
Cbrey  Act  project,  which  application  was  approved  on  the  10th  day 
of  April,  1908,  and  a  contract  was  entered  into  between  the  United 
States  goyernment  and  the  state  on  that  date.  The  Twin  Falls- 
Salmon  River  Land  and  Water  Company  was  a  corporation  organ- 
ized for  the  construction  of  a  reservoir  and  canal  system  for  the 
irrigation  of  said  lands,  and  the  state  entered  into  a  contract  with 
said  corporation  on  April  30,  1908,  for  the  construction  of  the 
proposed  irrigation  works,  whereby  said  construction  company 
agreed  to  construct  said  works  in  accordance  with  certain  plans 
and  specifications;  and  it  is  provided,  among  other  things  in  said 
contract,  that  shares  of  water  rights  should  be  sold  to  persons 
purchasing  any  portions  of  any  state  school  lands  within  said  pro- 
ject which  were  susceptible  to  irrigation  and  reclamation  from 
said  system,  at  a  price  not  to  exceed  thirty  dollars  per  share,  pro- 
vided that  said  water  rights  were  purchased  within  one  year  after 
the  purchase  of  the  lands  from  the  state,  and  not  exceeding  forty 
dollars  per  share  at  any  time  thereafter.  The  construction  com- 
pany proceeded  and  constructed  said  works  under  the  supervision 
of  the  state  authorities.  During  the  period  of  construction  it  was 
ascertained  that  the  available  supply  of  water  for  said  project 
was  less  than  one-half  what  it  had  theretofore  been   determined 
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hj  the  land  Department  of  tbe  government  and  the  state  author- 
ities, and  was  agreed  between  the  state  and  the  construction  eom- 
panj  that  not  more  than  80,000  acres  of  said  Carey  Act  lands 
should  be  put  on  the  market  for  sale  and  settlement.  About  73,000 
acres  of  said  land  were  sold  by  the  state  to  prospective  settlers, 
about  14,000  acres  of  which  thereafter  became  forfeited  because 
the  purchasers  failed  to  comply  with  the  law,  thus  leaving  about 
59,000  acres;  and  on  later  investigations  of  the  available  water 
supply  for  the  lands  within  said  project,  it  was  ascertained  that 
there  was  not  sufficient  water  to  reclaim  the  Carey  Act  lands  which 
had  already  been  sold.  Thereafter  on  June  11,  1915,  the  state  sold 
160  acres  of  its  school  lands  within  said  project  to  the  plaintiff 
Bayl,  and  thereupon  Bayl  demanded  of  the  construction  company 
and  also  of  the  canal  company  that  they  sell  to  him  a  water  right 
for  said  land,  which  they  refused  to  do.  Held,  under  the  facts 
that  the  peremptory  writ  of  mandate  will  not  issue  to  compel  said 
corporation  to  sell  to  him  the  water  right  demanded. 

2.  The  construction  company  was  permitted,  under  the  law,  to 
appropriate  the  water  for  said  land  for  the  purpose  of  transferring 
it  to  the  settlers  within  said  project  for  their  use  and  benefit  in 
connection  with  the  irrigation  system,  it  being  intended  that  the 
settlers  should  ultimately  own  the  entire  project,*  the  irrigation 
works  and  the  water  rights.  The  Construction  Company  was  only 
a  trustee  in  the  appropriation  of  the  water. 

3.  Under  the  provisions  of  sec.  1619,  Bev.  Codes,  the  state 
en^neer  is  required  to  determine  and  report  whether  there  is  suf- 
ficient unappropriated  water  in  the  source  of  supply  and  whether 
or  not  a  permit  to  divert  and  appropriate  water  through  the  pro-  . 
posed  works  has  been  approved  by  him,  and  whether  the  capacity 
of  such  works  is  adequate  to  reclaim  the  land  described. 

4.  Sec.  1619,  Bev.  Codes,  provides  that  no  request  for  the  segre- 
gation of  lands  on  which  the  state  engineer  has  reported  adversely 
as  to  the  water  supply,  feasibility  of  the  construction,  the  cost  or 
capacity  of  the  works,  or  as  to  the  character  of  the  lands  sought 
to  be  irrigated,  shall  be  approved  by  the  board. 

5.  Held,  that  the  entire  plan  is  one  of  complete  state  supervision 
and  control. 

€.  In  carrying  out  the  provisions  of  the  Carey  Act  and  the  stat- 
utes of  this  state  applicable  thereto,  there  are  three  contracts  re- 
quired: One  between  the  government  and  the  state,  known  as  tbe 
state  contract;  one  between  the  state  and  the  construction  company, 
known  as  the  construction  company  contract;  and  one  between  the 
construction  company  and  the  settlers,  known  as  the  settlers'  eon- 
traet* 
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7.  The  state  aets  in  said  matter  as  the  agent  or  trustee  for  the 
settlers. 

S.  The  general  plan  is  that  the  eost  of  reclamation  of  snch  lands 
shall  be  assessed  as  a  benefit  against  the  land,  to  be  paid  by  the 
settler,  and  that  such  benefit  is  assessed  through  the  medium  of  the 
state  board  of  land  commissioners. 

9*  Under  the  provision  of  the  Carej  Act  and  the  state  law  applic- 
able thereto,  the  proper  officers,  both  of  the  government  and  state, 
must  determine  in  advance  the  sufficiency  of  the  water  supply,  the 
character  and  kind  of  the  system  of  irrigation  that  must  be  con- 
structed, and  the  price  to  be  charged  the  settlers  for  an  interest 
therein.  These  things  must  all  be  done  before  the  execution  of 
the  contract  between  the  state  and  the  construction  company. 

10.  Where  certain  officers  of  the  government  and  the  state  are 
authorized  by  law  to  pass  upon  matters  of  the  character  involved 
in  this  case,  their  decision  is  conclusive  where  no  question  of  fraud 
is  raised. 

11.  The  time  to  ascertain  whether  the  lands  are  of  a  character 
subject  to  segregation  under  the  Carey  Act  and  whether  there  is 
water  available  for  their  reclamation  is  prior  to  segregation. 

IZ.  The  question  of  the  sufficiency  of  the  water  supply  for  the 
irrigation  of  a  certain  tract  of  land  must  of  necessity  be  a  matter 
of  approximate  estimate. 

IS.  Under  the  provisions  of  sec.  32S9,  Bev.  Codes,  any  water 
company  or  corporation  is  forbidden  to  contract  or  sell  more  water 
than  it  is  entitled  to,  and  must  not  sell  more  water  than  it  has. 

14.  By 'the  terms  of  the  state  contract,  the  Construction  Com- 
pany agreed  to  sell  shares  of  water  stock  "to  the  extent  of  the  water 
rights  to  which  it  is  entitled  ....  but  in  no  case  shall  water 
rights  or  shares  be  dedicated  to  any  land  before  mentioned  or  sold 
beyond  the  carrying  capacity  of  the  canal  or  in  excess  of  the  appro- 
priation thereof." 

15.  Held,  that  the  cases  of  State  v.  Twin  Falls  Canal  Co.,  21 
Ida.  410,  121  Pac.  1039,  and  State  v.  Ttoin  Fails  Canal  Co,,  21  Ida. 
728,  151  Pac.  1013,  have  no  application  to  cases  where  the  water 
supply  is  not  adequate  or  sufficient  and  are  not  applicable  to  the 
facts  of  this  case. 

16.  Under  the  provisions  of  see.  3,  art.  15,  of  the  state  consti- 
tution, the  right  to  divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial  uses  shall  never  be  de- 
nied, and  priority  of  appropriation  shall  give  the  better  right  as 
between  those  using  the  water. 

17.  The  state  in  dealing  with  a  Carey  Act  project  is  not  deal- 
ing in  its  governmental  capacity,  but  in  its  proprietary  capacity-^ 
in  its  capacity  as  a  private  owner  improving  his  own  property. 
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18.  The  doctrine  of  equitable  estoppel  does  not  apply  to  the 
government  when  it  is  dealing  or  operating  in  its  governmental  ca- 
pacity, but  when  it  is  operating  in  its  proprietary  capacity  substan- 
tial considerations  underlying  the  doctrine  of  equitable  estoppel 
apply  to  the  government  as  well  as  to  individuals. 

19.  Under  the  facts  of  this  case,  held,  that  an  estoppel  arises 
against  the  state,  as  no  good  reason  can  be  offered  why  the  state 
in  its  dealings  in  this  matter  should  not  be  affected  by  considera- 
tions of  morality  and  right  which  ordinarily  bind  the  conscience, 
since  the  action  of  a  sovereign  state  ought  to  be  characterized  by 
a  more  scrupulous  regard  to  justice  and  higher  morality  than  be- 
longs to  the  ordinary  transactions  of  individuals,  and  it  clearly 
appears  from  the  facts  of  this  case  that  the  state  should  act  with 
fidelity  and  integrity  toward  the  settlers. 

20.  Since  the  state  and  Rayl  knew  that  the  water  supply  was 
insufficient  at  the  time  said  state  land  was  sold  and  purchased,  an 
equitable  estoppel  arises  against  them,  and  held,  under  the  facts 
and  the  law,  that  the  state  is  not  entitled  to  a  priority  of  right  for 
any  of  said  water  for  the  land  sold  to  Bayl. 

[As  to  estoppel  of  state  to  take  inconsistent  positions,  see  note  in 
Ann.  Oas.  1914A,  229.] 

Original  application  for  a  Writ  of  Mandate  against  the  de- 
fendants requiring  them  to  issue  shares  of  water  stock  to  the 
Plaintiff  Robert  Rayl,  such  water  to  be  used  in  the  irrigation 
of  state  school  lands  purchased  by  said  Rayl  within  a  Carey 
Act  project.  The  alternative  writ  heretofore  issued  quashed 
and  the  peremptory  writ  denied. 

J.  H.  Peterson,  Atty.  Genl.,  Herbert  Wing  and  D.  A.  Dun- 
ning, Assts.,  T.  A.  Walters,  Atty.  Genl.,  and  A.  C.  Hindman, 
Asst.,  for  Plaintiffs. 

The  land  owners  have  here  agreed  for  a  proportionate  in- 
terest, and  certainly  those  who  purchased  subsequent  to  the 
state  contract  cannot  be  heard  to  say  that  the  state  land  is 
not  entitled  to  any  water.  The  correct  rule  to  be  applied  in 
this  case  is  that  the  water  user  is  only  entitled  to  a  propor- 
tionate amount  of  water  and  that  the  grant  will  not  be  for- 
feited if  a  suflScient  quantity  of  water  is  furnished  to  raise 
a  reasonably  profitable  crop  by  the  best  methods  of  husbandry, 
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and  such  crop,  if  necessity  demands,  may  be  limited  to  crops 
requiring  the  minimum  amount  of  water. 

**It  is  the  policy  of  the  laws  of  this  state,  and  it  has  been 
so  declared  from  time  to  time  by  this  court,  to  require  the 
highest  and  greatest  possible  duty  from  the  waters  of  the 
state  in  the  interest  of  agriculture  and  other  useful  and  bene- 
ficial purposes."  (Farmers^  Co-operative  Ditch  Co.  v.  River- 
side Irr.  Dist,,  16  Ida.  525,  535,  102  Pac.  481.) 

Under  the  contracts  in  these  cases,  the  settlers  should  be 
required  to  comply  with  the  rules  therein  laid  down,  and, 
if  necessary,  limit  their  crojxa  to  those  requiring  the  minimum 
amount  of  water. 

''By  the  terms  of  the  contract  between  the  state  and  the 
Land  &  Water  Company,  the  water  appropriated  was  dedi- 
cated to  the  lands  segregated  and  to  the  school  lands  within 
the  segregation."  {State  v.  Twin  FalU  Canal  Co.,  21  Ida. 
410,  121  Pac.  1039.) 

Richards  &  Haga,  for  Defendants. 

The  doctrine  of  State  v.  Tiuin  FaUs  Canal  Co.,  27  Ida.  728, 
151  Pac.  1013,  and  State  v.  Tiuin  FaUs  Canal  Co.,  21  Ida.  410, 
121  Pac.  1039,  that  the  purchaser  of  water  rights  acquired  only 
a  proportionate  interest  in  the  system,  and  that  the  contract 
with  the  state  was  merely  a  construction  contract,  and  that 
the  company  was  not  the  seller  of  specific  quantities  of  water 
or  a  guarantor  of  the  water  supply,  has  been  approved  in  the 
following  cases,  among  others,  decided  by  this  court ;  Bennett 
V.  Tiuin  Falls  North  Side  Land  &  TT.  Co.,  27  Ida.  643, 150  Pac. 
336 ;  Idaho  Irr.  Co.  v.  Lincoln  County,  28  Ida.  98,  152  Pac. 
1058 ;  Idaho  Irr.  Co.  v.  Pew,  26  Ida.  272, 141  Pac.  1099. 

The  state  contract,  which  the  state  is  now  seeking  to  en- 
force, was  entered  into  under  a  mistake  as  to  the  amount  of 
water  available  for  the  lands  to  be  reclaimed  thereunder.  The 
enforcement  of  the  contract  as  made  would  work  a  great  hard- 
ship upon  the  settlers  for  whom  the  state  was  acting,  as  well 
as  upon  the  company,  and  it  would  be  unfair  for  the  state  to 
now  insist  upon  the  enforcement  of  the  provisions  of  the  con- 
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tract,  which  rested  originally  upon  its  own  erroneous  estimate 
of  the  water  supply.  **  Subsequent  events  which  the  parties 
cannot  reasonably  be  supposed  to  have  had  in  mind  when  the 
contract  was  made,  and  which  work  a  hardship  to  defendant, 
have  frequently  furnished  a  sufficient  reason  for  refusing 
specific  performance."  (36  Cyc.  617,  619  j  WUlard  v.  Taylor, 
8  Wall.  (75  U.  S.)  557, 19  L.  ed.  501.) 

Longley  &  Walters,  for  Interveners. 

The  right  sought  to  be  enforced  by  a  writ  of  mandate  must 
be  clear  and  well  defined,  and  if  its  existence  is  doubtful,  the 
writ  will  be  denied.  {ClougJi  v.  Curtis,  2  Ida.  523,  22  Pac. 
8;  Peck  v.  Booth,  42  Conn.  271;  People  v.  Grotty,  93  111.  180; 
State  V.  Omaha,  14  Neb.  265,  45  Am.  Rep.  108, 15  N.  W.  210; 
People  V.  New  York  Infant  Asylum,  122  N.  T.  190,  25  N.  E. 
241,  10  L.  R.  A.  381.) 

The  issuance  of  such  writ  would  be  contrary  to  the  express 
terms  and  conditions  of  our  statute.     (Sec.  4977.) 

If  the  Twin  Falls  Canal  Co.  case  means  what  the  state  and 
the  defendants  claim,  we  are  forced  to  the  conclusion  that  the 
state  of  Idaho  and  the  Construction  Company  have  agreed 
that  the  water  available,  whatever  it  may  be,  shall  be  sufficient 
for  the  irrigation  of  all  of  the  lands  included  in  the  segrega- 
tion, and  that  it  can  make  no  difference  whether  the  available 
supply  will  give  the  amount  of  two  and  three-fourths  acre- 
feet,  which  amount  **has  been  determined  to  be  sufficient," 
or  whether  there  is  but  one-half  inch  of  water  for  one  day  in 
the  year. 

The  contract  in  question  has  been  construed  by  the  United 
States  court  in  the  case  of  Caldwell  v.  Twin  Falls  Salmon 
Land  &  Water  Co,,  225  Fed.  584. 

The  right  given  by  the  permit  is  merely  a  contingent  right, 
which  may  ripen  into  a  complete  appropriation  or  may  be 
defeated  by  the  failure  of  the  holder  to  comply  with  the  re- 
quirements of  the  statute.  The  permit,  therefore,  is  not  an 
appropriation  of  the  public  waters  of  the  state.  (Speer  v. 
Stephenson,  16  Ida.  707,  102  Pac  365;  Nielson  v.  Parker,  19 
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Ida.  727, 115  Pac.  488;  Youngs  v.  Regan,  20  Ida.  275, 118  Pac. 
499 ;  Marshall  v.  Niagara  Springs  0.  Co.,  22  Ida.  144, 125  Pac. 
208;  Washington  State  Sugar  Co.  v.  Goodrich,  27  Ida.  26, 147 
Pac.  1073;  Highland  Ditch  Co.  v.  Union  Reservoir  Co.,  53 
Cola.  483, 127  Pac.  1025 ;  Morris  v.  Bean,  146  Fed.  423.) 

S.  H.  Hays,  Amicus  Curiae. 

A  Carey  Act  company  is  not  engaged  in  the  sale  op  rental 
of  water.  The  contract  which  the  company  makes  with  the 
state  relates  to  construction  matters  only.  (Sees.  1621,  1622, 
Rev.  Codes;  Sa/uve  v.  Title  Guaranty  dk  Surety  Co.,  29  Ida. 
146, 158  Pac.  112.) 

From  the  beginning  it  was  understood  that  the  companies 
building  the  works  stood  in  the  position  of  construction  com- 
panies only.  (Mead's  Irrigation  Institutions,  p.  272;  State 
V.  Twin  Falls  Canal  Co.,  21  Ida.  410,  424,  121  Pac.  1039.) 

The  water  under  the  statute  and  the  contract  in  this  case  is 
appurtenant  to  the  land  and  dedicated  to  it,  and  in  this  case 
has  not  been  detached  from  it.  (Paddock  v.  Clark,  22  Ida. 
498, 126  Pac.  1053.) 

This  rule  of  proportionate  interest  has  been  settled  in  this 
court.     (State  v.  Tunn  Falls  Canal  Co.,  supra.) 

The  local  land  officers  are  given  no  power  under  the  Carey 
Act  to  pass  upon  the  plans.  These  plana  are  at  once  sub- 
mitted to  the  officer  who  is  the  final  arbiter  of  the  department. 
His  action  is  final.  He  cannot  give  an  approval  with  a  reser- 
vation,  mental  or  otherwise,  to  the  effect  that  he  will  not 
patent  the  lands  unless  the  water  supply  should  thereafter  turn 
out  to  be  as  abundant  as  it  had  been  in  the  past,  or  as  satis- 
factory as  he  supposed  it  to  be.  The  plans  are  presented  to 
him  for  action  and  his  action  is  final  upon  everything  except 
the  matter  of  the  construction  of  the  works,  that  being  the 
only  matter  that,  as  stated,  can  be  affected  by  human  agency. 
(Burke  v.  Southern  Pacific  R.  Co.,  234  U.  S.  669,  34  Sup.  Ct. 
907,  58  L.  ed.  1527  (1552) ;  Cowell  v.  Lammers,  21  Fed.  200; 
Davis  V.  Weibold,  139  U.  S.  507,  11  Sup.  Ct.  628,  35  L.  ed. 
238;  Barden  v.  Northern  Pacific  R.  Co.,  154  U.  S.  288,  14  Sup. 
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Ct.  1030,  38  L.  ed.  922 ;  Shaw  v.  Kellogg,  170  U.  S.  312,  18 
Sup.  Ct.  632,  42  L.  ed.  1050.) 

If  a  matter  in  which  the  government  is  involved  is  given 
over  to  an  officer  for  his  determination,  his  decision  is 
final.  (Wyman's  Administrative  Law,  sec.  116,  p.  333; 
United  States  v.  California  cfe  Oregon  Land  Co.,  149  U.  S.  31, 

13  Sup.  Ct.  458,  37  L.  ed.  354.) 

W.  G.  Bissell,  Amicus  Curiae. 

Water  is,  in  our  state,  a  commodity,  its  appropriation  for 
the  purpose  of  rental  and  sale  being  expressly  recognized  by 
the  constitution;  and  when  once  appropriated  is  subject  to 
disposal  by  contract  and  to  barter  and  sale  as  other  real  es- 
tate {Hall  V,  Blackman,  8  Ida.  272,  68  Pac.  19 ;  McOinn^ss  v, 
Stanfield,  6  Ida.  372,  55  Pac.  1020;  Village  of  HaUey  v,  Biley, 

14  Ida.  481,  95  Pac.  686,  17  L.  R.  A.,  N.  S.,  86;  Card  v. 
Thompson,  21  Ida.  485,  123  Pac.  497),  and  is  something  that 
has  a  recognized  legal  measurement  (sec.  3241,  Rev.  Codes), 
whereby  it  may  be  measured  and  described  when  sold  and 
rented. 

The  contract  here  expressly  provides  that  the  extent  of  the 
water  right  sold  is  two  and  three-fourths  acre-feet  of  water, 
and  is  a  legal  and  binding  contract. 

Sec.  3289,  Rev.  Codes,  provides:  That  any  company  own- 
ing or  controlling  any  irrigation  works  for  the  distribution 
of  water  under  the  sale  or  rental  thereof  shall  furnish  water 
to  all  persons,  owning  or  controlling  land  susceptible  to  irri- 
gation therefrom.  But  such  company  is  positively  forbidden 
to  contract  to  deliver  more  water  than  it  owns. 

In  this  case  the  plaintiff,  under  the  admitted  facts,  is  asking 
this  court  to  compel  the  defendant  company  to  contract  to 
deliver  more  water  than  it  has  title  to,  and  is  here  asking  the 
aid  of  a  court  of  equity  to  compel  the  company  to  do  an  act 
expressly  forbidden  by  law.  Hie  court  cannot  order  the  de- 
fendant to  violate  the  statute. 

SULLIVAN,  C.  J. — This  is  an  original  application  to  this 
court  for  a  writ  of  mandate  against  the  defendants,  requiring 


Digitized  by  VjOOQIC 


Dec.  1916.]     State  v.  Twin  Falls  etc.  Watesr  Co.  49 

Opinion  of  the  Ck>iirt — Sullivan,  C.  J. 

them  to  issue  shares  of  water  stock  to  the  plaintiff  Robert  Rayl, 
the  water  to  be  used  in  the  irrigation  of  state  school  lands 
purchased  by  said  Rayl  within  a  certain  Carey  Act  project 
commonly  called  the  Twin  Falls-Salmon  River  project. 

The  defendant  Twin  Falls-Salmon  River  Land  &  Water 
Company  is  a  Carey  Act  construction  company,  organized  for 
the  purpose  of  constructing,  operating  for  a  time  and  dispon- 
ing of  to  the  purchasers  of  land  within  such  project  the  reser- 
voir and  canal  system  and  the  water  rights  connected  there- 
with of  said  Carey  Act  project.  Said  company  will  hereafter 
be  referred  to  as  the  Construction  Company. 

The  defendant  Salmon  River  Canal  Company  is  a  corpora- 
tion organized  for  the  purpose  of  taking  title  to  said  system 
and  water  rights  after  the  completion  of  the  system,  and  hold- 
ing, operating  and  maintaining  the  same,  and  distributing 
among  its  stockholders  and  others,  equally  and  ratably,  the 
water  for  the  irrigation  of  the  lands  within  said  project,  and 
to  do  all  things  necessary  for  the  purpose  of  keeping  said 
canal  system  in  proper  repair.  The  express  purpose  of  said 
canal  company  was  to  receive  title  from  the  Construction  Com- 
pany to  the  canals,  dams  and  franchises  of  said  company,  hold- 
ing and  operating  the  same  for  the  land  owners  in  said  pro- 
ject, which  company  will  be  hereafter  referred  to  as  the  Canal 
Company. 

The  application  for  the  segregation  of  the  lands  within  said 
Carey  Act  project  was  made  to  the  state  board  of  land  com- 
missioners on  August  12,  1907.  Prior  to  that  time  an  appli- 
cation for  a  permit  to  appropriate  the  waters  of  Salmon  river 
for  the  land  covered  by  the  application  was  filed  with  the  state 
engineer,  and  at  the  time  of  filing  said  proposal  the  water 
right  permit  was  also  filed,  as  required  by  sec.  1615,  Rev. 
Codes. 

This  application  was  made  by  four  citizens  of  the  state  of 
Idaho,  and  contains,  among  others,  the  following  statements 
or  proposals: 

**The  undersigned  ....  respectfully  represent  to  your 
Honorable  Board  that  they  have  been  for  some  time  engaged 
in  surveying,  estimating  and  making  plans  for  the  construc- 
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tion  of  extensive  irrigation  works  in  the  County  of  Twin 
Falls,  in  this  state,  for  the  purpose  of  irrigating  a  large  tract 
of  arid  land  lying  to  the  southerly  of  the  South  Side  Twin 
Palls  Carey  entry.  That  they  desire  to,  and  with  the  ap- 
proval of  your  Honorable  Board  will,  construct  irrigation 
works  which  will  cover  and  irrigate  and  render  fit  for  farm- 
ing and  the  growing  of  crops  adapted  to  the  climate  of  that 
locality  upon  said  tract  of  arid  land,  covering  and  includ- 
ing an  area  of  approximately  one  hundred  fifty  thousand 
acres 

"Tour  petitioners  further  represent  that  if  this  applica- 
tion meets  with  the  approval  of  your  Honorable  Board,  that 
they  will  cause  to  be  organized  a  corporation  with  capital  suffi- 
cient to  complete  said  works  and  put  the  same  in  operation 
upon  said  entire  tract  within  the  period  of  five  years  from 
the  date  of  the  segregation  of  the  said  lands  by  the  United 
States  government. 

'*Your  petitioners,  and  said  corporation  so  to  be  formed, 
propose  to  construct  the  irrigation  works  necessary  to  prop- 
erly irrigate  for  the  growing  of  ordinary  farm  crops  the  lands 
shown  on  Exhibit  *A,'  and  scheduled  in  Exhibit  *B,'  and  also 
such  State  school  lands.  Sections  Sixteen  (16)  and  thirty-six 
(36) ,  as  lie  within  said  tract. 

"The  source  of  the  water  supply  for  such  irrigation  works 
and  plant  is  a  large  area  of  mountainous  country  forming  the 
water  supply  to  the  Salmon  River,  which  rises  near  the  bor- 
ders of  the  states  of  Idaho  and  Nevada,  together  with  the  flow 
of  water  in  said  stream.  Reservoirs  are  to  be  constructed, 
which  will  impound,  hold  and  conserve  all  of  the  waters  of 
said  watershed  and  drainage  area,  which  by  natural  flow  will 
find  their  way  to  the  bed  of  said  stream,  this  impounding  pro- 
cess to  be  continued  throughout  the  year 

"Tour  petitioners  propose  to  sell  perpetual  water  rights, 
pursuant  to  the  laws  of  this  state  and  the  said  so-called  Carey 
Act,  for  the  sum  of  Forty  Dollars  ($40.00)  per  acre  water 
right '' 

To  this  application  was  attached  a  description  of  the  land 
sought  to  be  segregated,  and  also  plans  and  specifications  for 
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the  constmction  of  reservoirs  and  a  canal  system  for  the  ir- 
rigation of  said  lands.  The  state  engineer,  as  required  by  sec. 
1618,  Rev.  Codes,  having  reported  that  there  was  suflScient  un- 
appropriated water  in  the  source  of  supply  to  satisfy  said 
project,  said  application  was  approved  by  the  state  land  board 
and  thereafter  a  proper  application  was  made  to  the  Secre- 
tary of  the  Interior  for  the  approval  of  said  application,  and 
was  approved  on  April  10,  1908,  and  a  contract  was  entered 
into  between  the  government  and  the  state  on  that  date. 

The  Construction  Company  was  organized  as  a  corporation 
under  the  laws  of  this  state,  and  on  April  30,  1908,  entered 
into  a  contract  with  the  state  for  the  construction  of  the  pro- 
posed irrigation  works,  it  having  taken  over  all  of  the  inter- 
ests of  the  applicants  for  said  segregation.  Said  construction 
contract  contains,  among  other  things,  the  following  pro- 
visions: 

Paragraph  1.  **The  party  of  the  second  part  agrees  .... 
to  sell  shares  or  water  rights  in  said  canal  and  irrigation  sys- 
tem ....  to  the  person  or  persons  filing  upon  the  lands  here- 
inafter described  and  also  to  the  owners  of  other  lands,  not 
described  herein,  but  which  are  susceptible  of  irrigation  from 
this  canal  system '' 

Paragraph  6.  **....  It  will  sell  or  contract  to  sell  water 
rights  or  shares  for  land  to  be  filed  upon  to  qualified  entry- 
men  or  purchasers  without  preference  or  partiality  other  than 
that  based  upon  priority  of  application,  ....  the  water 
rights  having  been  taken  for  the  benefit  of  the  entire  tract  of 
land  to  be  irrigated  from  the  system '* 

Paragraph  8  provides  that  the  shares  or  water  rights  are 
to  be  sold  to  persons  filing  upon  Carey  Act  lands  at  a  price 
not  exceeding  forty  dollars  per  share;  also,  **To  the  person  or 
persons  purchasing  any  portion  of  sections  No.  16  or  36,  which 
are  susceptible  of  irrigation  and  reclamation  from  this  canal, 
at  a  price  not  to  exceed  Thirty  Dollars  ($30.00)  per  share, 
provided  said  water  rights  are  purchased  within  one  year  after 
the  purchase  of  the  lands  from  the  State  and  not  exceeding 
Forty  Dollars  ($40.00)  per  share  at  any  time  thereafter." 
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It  is  under  the  latter  clause  of  this  provision  that  the  state 
claims  a  preference  right  to  water  for  state  school  lands.  Re- 
gardless of  the  fact  that  the  Construction  Company  had  agreed 
with  the  state  to  sell  water  rights  to  all  purchasers  of  Carey 
Act  lands,  as  well  sa  school  lands,  without  preference  or  par- 
tiality, the  state  now  asks  a  preference. 

It  appears  from  the  conceded  facts  that  there  is  not  suffi- 
cient water  to  reclaim  all  of  the  land  within  said  project  for 
which  water  had  been  sold  prior  to  the  date  that  plaintiff  Rayl 
purchased  his  said  land  from  the  state.  In  short,  the  conten- 
tion of  the  state  is  that  it  has  a  preference  right  for  water 
sufficient  to  reclaim  all  of  the  state  school  land  within  said 
project,  amounting  to  6,200  acres. 

The  defense  is  largely  based  on  the  contention  that  the 
court  should  not  by  writ  of  mandate  compel  the  Construction 
Company  to  furnish  water  to  said  state  school  lands,  since  to 
do  that  would  so  deplete  or  decrease  the  proportionate  share 
of  water  which  could  be  delivered  to  Carey  Act  entrymen  that 
they  would  not  have  sufficient  water  to  reclaim  their  lands, 
and  for  that  reason  they  would  not  be  able  to  obtain  a  patent 
to  said  land  from  the  government,  and  that  their  right  to  a 
patent  would  thus  be  forfeited,  as  it  is  contended  that  patent 
will  not  issue  from  the  government  unless  it  appears  that  an 
ample  supply  of  water  has  been  furnished  in  a  substantial 
ditch  to  reclaim  such  lands. 

This  case  involves  the  application  of  the  law  to  the  rights 
of  settlers  as  between  themselves  on  Carey  Act  projects,  and 
also  the  construction  to  be  placed  upon  the  Carey  Act  as  well 
as  the  laws  of  the  state  applicable  thereto,  and  the  contract 
between  the  Construction  Company  and  the  state. 

It  was  intended  by  the  Carey  Act  to  provide  a  certain  defi- 
nite plan  for  the  segregation  and  reclamation  of  the  desert 
lands,  and  under  the  law  the  machinery  for  carrying  out  this 
plan  is  provided.  The  proper  construction  and  application 
of  the  law  to  the  facts  of  this  case  appears  more  difficult  than 
in  any  case  that  has  been  presented  to  this  court. 

The  agreement  between  the  state  and  the  Construction  Com- 
pany at  first  involved  the  irrigation  of  150,000  acres  of  land. 
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• 
Later  on,  it  appearing  that  there  was  not  sufficient  water  to 
irrigate  that  number  of  acres,  there  was  an  understanding 
between  the  state  and  the  Construction  Company  that  the 
works  should  be  constructed  to  cover  only  100,000  acres,  with 
leave  to  enlarge  the  project  if  found  desirable.  Still  later  on, 
in  order  to  safeguard  the  project,  an  arrangement  was  made 
between  the  parties  to  said  contract  whereby  only  80,000  acres 
of  the  Carey  Act  land  were  to  be  thrown  open  to  settlers ;  and 
very  soon  thereafter  73,348  acres  of  such  land  were  entered, 
and  shortly  thereafter  it  was  understood  between  the  company 
and  the  state  that  no  further  Carey  Act  entries  should  be  per- 
mitted. These  arrangements  were  amendments  to  the  original 
contract,  and  reduced  the  area  of  the  project  to  less  than  one- 
half  of  its  original  acreage. 

The  Carey  Act  contracts  provide  that  amendments  may  be 
made  to  them  from  time  to  time  by  agreement  between  the 
parties.  This  was  done  in  order  that  subsequent  conditions 
which  may  arise  might  be  properly  dealt  with,  and  in  order 
that  the  intending  settler  might  have  notice  that  such  a  power 
was  reserved  to  the  state  and  the  Construction  Company,  sub- 
ject, of  course,  to  the  vested  rights  of  the  settlers. 

All  of  the  abovcHstated  facts  do  not  appear  from  the  record, 
bat  do  appear  from  the  public  records  of  the  state. 

On  still  later  investigation  and  measurements  of  the  water 
supply  for  said  project,  it  appeared  that  there  would  not  be 
sufficient  water  to  reclaim  more  than  from  fifty  to  sixty 
thousand  acres.  However,  it  is  contended  by  the  plaintiff  and 
counsel  who  appears  as  a  friend  of  the  court  that  this  makes 
no  difference  whatever,  since  under  the  proper  construction 
of  the  Carey  Act  and  the  law  of  this  state  applicable  to  Carey 
Act  projects,  the  plaintiff  has  a  right  under  the  contracts  be- 
tween the  state  and  the  government  and  the  state  and  the 
Construction  Company  and  the  Construction  Company  and 
the  settler  to  a  water  right  for  the  land  purchased  by  him  of 
the  state,  and  this  contention  is  based,  first,  on  the  proposition 
that  when  this  project  was  initiated  and  a  water  permit  was 
taken  out  by  the  Construction  Company  for  1500  second-feet 
of  water,  it  was  dedicated  to  the  irrigation  of  the  land  in- 
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eluded  in  said  segregation;  that  by  subsequent  arrangement 
this  area  of  land  was  reduced  from  150,000  acres  to  73,348 
acres  of  Carey  Act  and  desert  lands,  plus  such  school  lands 
as  might  be  in  the  project,  and  that  a  very  considerable  acre- 
age of  said  lands  so  entered  had  been  forfeited  under  the  pro- 
visions of  sec.  1628,  Rev.  Codes,  so  that  the  project  had  been 
reduced  in  area  to  about  57,000  acres  of  entered  land;  that  the 
water  supply  thereafter  became  dedicated  to  said  number  of 
acres  of  land  which  were  already  entered  at  the  time  said  ar- 
rangement was  made  and  to  the  school  lands  within  said  pro- 
ject ;  and,  second,  that  under  the  contract  and  statute,  persons 
obtained  water  rights  for  a  proportionate  interest  in  the  water 
supply  dedicated  to  said  entire  tract ;  that  settlers  have  equal 
rightfi  in  that  supply  and  there  is  no  priority  among  them; 
that  they  share  equally  in  the  advantages  and  disadvantages 
of  the  water  supply ;  that  a  proportionate  part  of  the  watei* 
supply  having  in  the  beginning  been  contracted  for  and  been 
set  apart  to  the  land  in  question,  such  water  supply  cannot  be 
taken  away  from  it,  even  though  other  settlers  claim  the  total 
supply  to  be  insufficient,  since  other  settlers  have  no  priority ; 
that  for  those  reasons  the  plaintiff  is  entitled,  under  sec.  1615, 
Rev.  Codes,  to  his  proportionate  part  of  the  supply,  whatever 
it  may  be;  that  such  water  was  set  apart  to  this  state  land 
in  the  beginning  and  has  never  been  taken  away.  This  latter 
contention  is  bajse'd  upon  the  state  contract  with  the  Construc- 
tion Company. 

On  June  1,  1908,  about  80,000  acres  of  said  land  were 
thrown  open  for  settlement,  and,  as  before  stated,  73,348,  were 
entered.  The  irrigation  works  were  constructed  and  notice 
given  that  water  would  be  ready  for  delivery  on  April  12, 
1911.  Subsequently  about  14,000  acres  or  more  of  the  lands 
entered  were  not  settled  upon  and  the  rights  of  the  entrymen 
became  forfeited  under  the  provisions  of  sec.  1628,  Rev.  Codes. 
This  reduced  the  area  of  the  project  to  approximately  57,000 
acres.  About  30,000  acres  of  said  land  was  put  in  cultivation 
prior  to  the  purchase  of  said  state  land  by  Robert  Rayl  on 
June  11, 1915. 
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It  appeared  from  the  original  report  of  the  state  engineer 
that  in  his  opinion  there  was  npward  of  400,000  acre-feet  of 
water  available  for  the  irrigation  of  the  150,000  acres  of  land 
included  in  the  first  segregation.  It  now  appears  by  measure- 
ment made  in  later  years  that  the  average  annual  flow  of  said 
river  for  the  past  five  years  is  approximately  only  130,000 
acre-feet.  This  difference  may  be  accounted  for  in  several 
different  ways.  The  state  engineer  may  have  made  a  mistake 
in  his  estimates,  or  in  latter  years  there  may  have  been  ac- 
tually less  natural  flow  than  formerly,  caused  by  less  natural 
precipitation  in  that  basin,  thus  lessening  the  flow  of  said 
river.  The  state  engineer  may  have  gotten  his  information 
of  the  annual  flow  of  said  stream  from  settlers  in  that  region 
and  they  may  have  over-estimated  the  annual  flow  thereof. 
It  was  represented  to  the  land  board  by  one  of  the  old  set- 
tlers in  that  vicinity,  as  shown  by  the  board's  record,  that  the 
amount  of  water  in  the  stream  was  sufficient  to  irrigate 
150,000  acres  of  land.  The  result  was  arrived  at  by  stating 
that  the  stream  had  a  certain  width  and  a  certain  depth  and 
the  flow  of  the  current  was  at  a  certain  rate,  and  that  this  vol- 
ume of  water  lasted  for  a  certain  period.  Examinations  of 
the  stream  during  later  years  seem  to  disclose  the  fact  that 
said  river  has  the  width  and  depth  and  rate  of  current  men- 
tioned by  this  old  settler,  but  during  late  years  this  flow  has 
not  continued  for  the  length  of  time  each  season  stated  by 
him.  That  may  have  been  caused  by  a  higher  temperature, 
thus  causing  the  more  rapid  melting  of  the  snows.  This 
might  illustrate  the  manner  in  which  an  error  could  have  been 
made  by  the  state  engineer  when  he  stated  that  over  400,000 
acre-feet  of  water  could  be  impounded  annually  for  the  ir- 
rigation of  said  150,000  acres  of  land. 

In  Vol.  1  of  Report  of  Special  Committee,  U.  S.  Senate,  on 
irrigation  and  reclamation  of  arid  lands,  Rep.  No.  928,  May 
8,  1890,  p.  40,  it  is  estimated  that  said  Salmon  River  has  a 
flow  of  1820  cubic-feet  per  second  of  time,  when,  as  appears 
from  the  record,  it  has  an  annual  flow  of  less  than  one-third 
of  that  amount  of  water. 
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The  holding  capacity  of  the  reservoir  at  one  time  was  sup- 
posed to  be  about  180,000  acre-feet,  which,  in  addition  to  the 
natural  flow  of  the  stream,  was  expected  to  supply  a  total 
amount  of  water  in  the  reservoir  of  two  and  three-fourths 
acre-feet  per  acre  for  the  land  to  be  irrigated.  This  idea  is 
gathered  from  paragraph  4  of  the  state  contract. 

It  appears  from  the  record  that  the  available  water  supply 
is  insuflScient  to  properly  irrigate  more  than  50,000  or  60,000 
acres  of  land  within  said  project.  However,  this  matter  has 
not  been  fully  determined;  there  may  not  be  even  suflScient 
water  to  properly  reclaim  that  number  of  acres,  and  the  ques- 
tion is  presented  whether,  under  the  facts  of  this  case  and  the 
law  applicable  thereto,  the  plaintiff  is  entitled  to  water  for 
the  irrigation  of  his  lands  and  may  compel  by  mandate  the 
defendants  to  sell  him  a  water  right. 

A  letter  dated  November  1,  1915,  from  the  Commissioner  of 
the  General  Land  OflSce  is  attached  to  the  answer  of  the  Con- 
struction Company,  in  which  the  commissioner  states,  among 
other  things : 

*'I  have  carefully  considered  the  last  report  upon  this  pro- 
ject made  by  a  Carey  Act  Inspector  of  this  oflSce,  some  three 
years  ago,  various  reports  on  the  project  by  the  Geological 
Survey,  the  reports  of  the  State  Engineer  of  the  State  of 
Idaho,  the  project  engineer,  numerous  reports  of  experts,  such 
as  Don  Bark,  on  nearby  projects  similarly  situated,  and  from 
the  mass  of  data  thus  considered,  have  come  to  the  conclusion 
that  I  would  not  be  justified  in  recommending  to  the  Depart- 
ment the  approval  of  over  45,000  gross  irrigable  acres,  in- 
cluding all  classes  of  land  under  the  project,  or  about  40,000 
net  irrigable  acres. 

**It  should  be  understood  that  when  the  State  presents  its 
list  for  patent  for  the  lands  in  this  segregation,  another  full 
and  complete  investigation  will  be  made  by  a  Carey  Act  in- 
spector of  this  office,  and  that  upon  his  report,  data  may  be 
forthcoming  which  will  change  this  estimate.  From  present 
indications  however,  40,000  net  irrigable  acres  appears  to  be 
the  maximum,  and  such  report  might  show  the  necessity  of  a 
further  reduction  in  area.'* 
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It  is  contended  by  S.  H.  Hays,  Esq.,  who  appears  as  a 
friend  of  the  court,  that  since  the  Land  Department  of  the 
government  had  approved  the  water  supply  before  the  land 
was  segregated  in  said  project,  that  question  is  no  longer  open, 
so  far  as  the  government  is  concerned;  that  under  the  Carey 
Act  it  was  made  the  duty  of  the  Secretary  of  the  Interior 
to  determine  the  sufficiency  of  the  water  supply  before  any 
segregation  was  made,  and  that  question  was  determined  by 
him  before  the  project  was  approved  and  the  land  segregated ; 
that  after  the  approval  of  the  project  there  remained  nothing 
further,  so  far  as  the  government  is  concerned,  under  the  law, 
than  the  construction  of  the  irrigation  works  in  accordance 
with  the  plans  and  specifications;  that  all  other. matters  were 
passed  upon  in  advance  of  the  segregation;  that  the  ample 
supply  of  water  mentioned  in  the  Carey  Act  of  1896  refers  to 
the  supply  which  had  been  predetermined  to  be  sufficient. 

The  language  of  the  act  is  that  "a  patent  shall  issue  when 
an  ample  supply  of  water  is  actually  in  a  substantial  ditch 
or  canal."  The  water  supply -might  be  directly  affected  by 
the  failure  to  build  the  works  as  provided  by  the  contract; 
that  is,  if  the  works  were  not  constructed  with  a  sufficient 
capacity  to  irrigate  the  land,  or  if  they  had  not  diverted  or 
carried  the  amount  of  water  proposed  in  the  plans,  there 
would  be  a  failure  to  provide  an  ** ample  supply  of  water,'' 
within  the  meaning  of  the  act  of  1896,  and  counsel  contends 
that  it  is  to  such  cases  that  the  act  refers  and  not  to  cases 
where  nature  has  failed  to  furnish  the  proper  quantity  of 
water  after  the  works  were  constructed. 

Counsel  also  contends  that  the  whole  question  as  to  the 
right  of  a  patent  from  the  government  to  said  lands  turns 
upon  the  question  as  to  whether  the  Secretary  of  the  Interior 
decided  that  there  was  a  sufficient  water  supply  at  the  time 
of  the  approval  of  the  plan  for  the  construction  of  the  works, 
and  whether  having  once  decided  the  question  of  the  water 
supply,  he  may  after  the  completion  of  the  works  reconsider 
and  reverse  his  former  decision. 

It  is  claimed  that  under  the  law  the  state  engineer  for  the 
state  and  the  Secretary  of  the  Interior  for  the  United  States 
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government  were  called  upon  to  determine  the  flufficiency  of 
the  water  supply,  and  that  that  has  heen  done  and  the  con- 
struction of  the  system  was  really  based  on  the  decision  of  that 
question  and  the  adoption  of  the  plans  for  the  construction 
of  the  irrigation  system.  The  water  supply  having  been  de- 
termined to  be  sufficient,  the  Construction  Company  was  then 
willing  to  go  on  under  the  law  and  complete  the  system  and 
recover  the  cost  of  such  construction  by  selling  the  water 
rights  and  system  to  owners  of  the  land  within  said  project. 
The  question  is  fairly  presented  whether  under  those  facts 
the  government  can  in  good  faith  now  refuse  to  patent  the 
land  to  the  state  and  thus  defeat  the  Construction  Company 
in  collecting  the  cost  of  the  system  and  the  settlers  from  pro- 
curing a  title  to  their  lands. 

The  Construction  Company  was  permitted,  under  the  law, 
to  appropriate  the  water,  but  only  for  the  purpose  of  trans- 
ferring it  to  the  settlers  for  their  use  and  benefit  in  connection 
with  the  irrigation  system  constructed  by  it. 

In  order  to  determine  the  questions  involved  in  this  case, 
it  is  necessary  to  consider  the  plan  of  reclamation  contem- 
plated by  the  Carey  Act  and  the  procedure  thereunder,  and 
the  character  of  the  grant  made  by  the  United  States  to  the 
state. 

Prior  to  the  time  of  the  enactment  of  said  law,  there  was 
a  demand  from  the  states  in  which  was  located  a  great  deal  of 
arid  land  that  the  general  government  grant  to  each  state  in 
the  arid  region  aU  of  the  arid  irrigable  lands  within  such 
states.  It  was  in  response  to  these  demands  that  the  acts  of 
Congress  known  as  the  Carey  Acts  were  enacted  (sec.  4  of  the 
act  of  Aug.  18,  1894,  28  Stats,  at  Large,  372;  Act  of  June  11, 
1896,  29  Stats,  at  Large,  413 ;  sec.  3  of  the  act  of  March  3, 
1901,  3]  Stats,  at  Large,  1133),  granting  to  each  of  the  states 
in  the  arid  region  one  million  acres  of  land,  provided  the 
states  would  secure  the  reclamation  of  such  tracts,  and  au- 
thorizing the  states  to  fix  a  lien  upon  the  land  *'for  the  actual 
cost  and  necessary  expense  of  reclamation  and  reasonable  in- 
terest thereon.''    In  other  words,  to  assess  the  benefits  against 
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the  land  wliich  would  accrue  by  reason  of  the  making  of  the 
proposed  improvements. 

This  state,  in  pursuance  of  the  Carey  Act,  provided  by 
statute  (sec.  1615,  Rev.  Codes)  that  proposals  and  requests 
might  be  made  to  the  state  board  of  land  commissioners  for 
the  building  of  such  works  for  the  irrigation  of  definite  tracts 
of  land  to  be  described  in  the  proposal,  the  work  to  be  done 
under  the  supervision  of  the  state  and  to  the  satisfaction  of 
the  state  engineer.  (Sec.  1623,  Rev.  Codes.)  A  construction 
company  desiring  to  build  such  works  may  make  a  proposal 
to  do  so  for  the  irrigation  of  certain  definite  tracts  of  land, 
according  to  certain  definite  plans.  (See.  1615,  Rev.  Codes.) 
This  proposal  really  amounts  to  a  bid  for  the  doing  of  the 
work  or  the  construction  of  the  irrigation  system.  Sec.  1617, 
Rev.  Codes,  provides  that  at  the  time  of  making  such  proposal, 
the  construction  company  ''shall  have  filed  with  the  state 
engineer  an  application  for  a  permit  to  appropriate  water 
for  the  reclamation  of  the  lands  described''  in  the  proposal. 
This  seems  to  have  been  deemed  a  convenient  way  of  attaching 
the  water  supply  to  such  project. 

By  the  provisions  of  sec.  1618,  Rev.  Codes,  the  state  en- 
gineer is  required  to  determine  and  report  ''whether  there  is 
suflScient  unappropriated  water  in  the  source  of  supply,  and 
whether  or  not  a  permit  to  divert  and  appropriate  water 
through  the  proposed  works  has  been  approved  by  him; 
whether  the  capacity  of  the  works  is  adequate  to  reclaim  the 
land  described";  and  other  requirements.  This  determina- 
tion of  the  state  engineer  seems  to  have  been  intended  to  be 
final,  since  it  is  provided  in  sec.  1619,  Rev.  Codes,  that  "No 
request  on  which  the  State  Engineer  has  reported  adversely, 
either  as  to  the  water  supply,  the  feasibility  of  the  construc- 
tion, the  cost  or  capacity  of  the  works,  or  as  to  the  character 
of  the  lands  sought  to  be  irrigated,  shall  be  approved  by  the 
board.'* 

The  entire  plan  seems  to  be  one  of  complete  state  supervision 
and  control. 

The  interest  which  the  settler  has  in  the  enterprise  is  de- 
fined by  said  sec.  1615,  Rev.  Codes,  it  being  thereby  required 
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that  the  propossal  shall  state  *'the  price  and  terms  per  acre 
at  which  perpetual  water  rights  will  be  sold  to  settlers  on 
the  land  to  be  reclaimed,  said  perpetual  rights  to  embrace  a 
proportionate  interest  in  the  canal  or  other  irrigation  works, 
together  with  all  the  rights  and  franchises  [water  rights] 
attached  thereto.**  This  "proportionate  interest"  was  in- 
tended to  be  in  the  right  represented  by  the  water  permit 
taken  out  for  the  projects.  It  was  intended  that  the  settlers 
should  ultimately  own  the  entire  project — ^the  works  and  the 
water  rights. 

After  the  approval  by  the  state  engineer  and  by  the  land 
board,  the  plans  must  be  presented,  under  the  state  and  na- 
tional laws,  to  the  Department  of  the  Interior  for  approval. 
(See  sec.  1619,  Rev.  Codes.)  Under  the  rules  and  regulations 
provided  by  the  Land  Department  of  the  government,  among 
other  things  the  state  is  required  to  furnish  "all  information 
necessary  to  enable  this  office  [the  office  of  the  Commissioner 
of  the  General  Land  Office  of  the  United  States]  to  judge  of 
its  practicability  for  irrigating  all  of  the  lands  selected." 
(See  regulations  concerning  the  selection  of  desert  lands  un- 
der the  Carey  Act,  20  L.  Dec.  441.)  This  information  was 
required  in  order  that  the  United  States  Land  Department 
might  investigate  and  intelligently  pass  upon  the  practicabil- 
ity of  the  plan  and  capacity  of  the  works  proposed  and  the 
sufficiency  of  the  proposed  water  supply  for  properly  ir- 
rigating the  lands  selected. 

After  approval  by  the  Department  of  the  Interior,  the 
government  may  enter  into  a  contract  with  the  state  for  the 
patenting  of  the  lands  to  the  state  or  it**  assigns.  (Sec.  4  of 
the  Carey  Act.)  The  state  enters  into  a  formal  contract  with 
the  construction  company  to  construct  the  works  in  accord- 
ance with  the  plans  approved  by  it.  (See.  1621,  Rev.  Codes.) 
Entries  of  these  lands  are  made  before  the  state  land  board. 
Persons  entering  such  lands  must  present  to  the  state  a  con- 
tract with  the  constructing  company,  showing  that  they  have 
agreed  to  pay  the  amount  of  the  lien  fixed  by  the  state  against 
the  land  for  the  water  right  and  works  and  that  they  are  en- 
titled to  a  proportionate  interest  in  the  irrigation  works  and 
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appurtenant  water  supply  upon  full  payment  therefor.  The 
form  of  contract  to  be  entered  into  between  the  settler  and 
the  construction  company  must  be  approved  by  the  state  land 
board. 

There  are  thus  three  contracts:  One  between  the  govern- 
ment and  the  state,  known  as  the  state  contract;  one  between 
the  state  and  the  construction  company,  known  as  the  con- 
struction company  contract;  and  one  between  the  construc- 
tion company  and  the  settler,  known  as  the  settlers*  contract. 
After  these  three  contracts  are  entered  into,  the  lands,  or  a 
portion  thereof,  may  be  thrown  open  for  settlement.  (Sec. 
1625,  Rev.  Codes.)  The  state  acts  in  the  matter  of  making 
the  contract  and  in  the  approval  of  a  form  of  settlers'  con- 
tract, as  well  as  in  other  matters,  as  the  agent  or  trustee  for 
the  settlers  who  are  in  the  future  to  inhabit  the  land  within 
the  project. 

Thus  it  will  be  seen  that  before  making  any  contract,  the 
plan  for  the  irrigation  works  or  system  must  be  approved  by 
both  the  state  and  national  authorities  and  the  sufficiency  of 
the  water  supply  determined  by  each.  Clearly,  the  general 
plan  is  one  providing  that  the  cost  of  the  reclamation  of  such 
lands  shall  be  assessed  as  a  benefit  against  the  land  to  be  paid 
by  the  settler,  and  that  the  benefit  is  assessed  through  the 
medium  of  the  state  board  of  land  commissioners. 

Of  course,  the  engineers  of  the  Construction  Company  ex- 
amined the  sources  of  water  supply  and  no  doubt  satisfied 
themselves  that  there  would  be  sufficient  water  to  reclaim  the 
land  asked  to  be  segregated;  but  the  determination  of  the 
question  of  the  water  supply  was  up  to  the  state  and  the  Sec- 
retary of  the  Interior.  In  the  first  instance,  if  upon  such  an 
application  the  Secretary  of  the  Interior  concludes  that  the 
water  supply  is  not  sufficient,  he  refuses  the  application  for 
segregation ;  and  if  the  state  concludes  that  the  water  supply 
is  not  sufficient,  the  application  is  denied.  But  after  the  state 
has  decided  that  question  in  favor  of  an  ample  supply  of 
water,  and  the  Secretary  of  the  Interior  has  also  decided  that 
an  ample  supply  of  water  exists,  that  question  is  settled,  so 
far  as  the  government  and  the  state  are  concerned. 
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That  question  was  evidently  xmderstood  to  have  been  fully 
settled  by  proper  authority  before  the  Construction  Company 
would  undertake  the  expenditure  of  from  two  to  three 
millions  of  dollars  in  constructing  an  irrigation  system.  Is  it 
passible  that  any  good  business  man  or  corporation  would  con- 
sent to  the  expenditure  of  two  or  three  million  dollars  in  the 
construction  of  an  irrigation  system,  leaving  the  question 
open  for  the  state  and  government  to  decide  thereafter 
whether  there  was  a  sufficient  water  supply  for  the  project? 
It  seems  to  us  not. 

The  only  method  of  remuneration  to  the  Construction  Com- 
pany was  a  lien  on  the  land  and  water  rights,  and,  of  course, 
if  the  Secretary  of  the  Interior  should  decide  before  the  Con- 
struction Company  began  the  construction  of  the  system  that 
there  was  an  ample  supply  of  water,  and  then  when  the  system 
was  completed  decide  that  there  was  not  an  ample  water  sup- 
ply and  refuse  to  have  patents  issued  for  the  lands  contained 
in  the  project,  it  would  certainly  be  treating  the  Construction 
Company  in  a  manner  that  would  not  be  permitted  between 
private  citizens.  In  fairness  to  the  Construction  Company,  the 
government  ought  not  to  be  permitted  at  this  late  day,  after  the 
Construction  Company  has  completed  its  contract  so  far  as 
the  construction  of  the  works  is  concerned,  to  refuse  to  patent 
to  the  state  or  its  assigns  all  land  within  said  project  that  has 
been  sold  by  the  state  upon  which  settlers  have  complied  with 
the  law  in  relation  thereto. 

There  no  doubt  has  been  a  mistake  made,  both  by  the  state 
authorities  and  by  the  Secretary  of  the  Interior,  in  estimating 
the  amount  of  water  available  for  the  reclamation  of  said  pro- 
ject, and  the  Construction  Company  ought  not,  in  justice  or 
equity,  to  be  required  to  bear  the  full  burden  of  such  mistake. 
Neither  should  the  settler  be  required  to  bear  any  greater  bur- 
den than  equity  and  justice  would  require,  under  all  of  the 
facts  of  this  case. 

If  a  compromise  can  be  made  in  this  matter  so  that  the 
number  of  acres  in  the  project  may  be  scaled  down  to  corre- 
spond to  the  quantity  of  water  actually  available,  it  would  be 
better  for  all  concerned ;  and  the  state  ought  not  to  insist  on 
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selling  what  remains  of  state  school  lands  in  said  project  to 
the  detriment  of  settlers  to  whom  it  has  already  sold  land, 
either  state  school  land  or  land  under  the  Carey  Act. 

It  is  clear,  under  the  provisions  of  the  Carey  Act  and  the 
state  law  applicable  thereto,  that  the  proper  officers  there 
referred  to  must  determine  in  advance  the  sufficiency  of  the 
water  supply,  the  character  and  kind  of  system  of  irrigation 
that  must  be  constructed  and  the  price  to  be  charged  the 
settlers  for  an  interest  therein.  This  matter  is  not  left  to  the 
judgment  of  the  Construction  Company.  The  whole  matter 
must  be  first  approved  by  the  state  and  then  by  the  federal 
government.  These  things  are  all  done  before  the  execution 
of  the  contract  between  the  state  and  the  Construction  Com- 
pany. A  lien  upon  the  land  is  provided  for  to  reimburse  the 
Construction  Company,  and  it  is  not  until  all  these  things  are 
done  that  the  land  is  thrown  open  for  settlement.  How- 
ever, the  land  may  be  thrown  open  for  settlement  before  the 
works  are  completed.  We  think  the  law  is  well  settled  that 
where  officers,  such  as  the  state  engineer,  the  state  land  board 
and  the  Secretary  of  the  Interior,  are  authorized  by  law  to 
pass  upon  matters  of  this  character,  their  decision  is  conclu- 
sive. {United  States  v.  Calif omia  c&  Oregon  Land  Co.,  148 
U.  S.  31, 13  Sup.  Ct.  458,  37  L.  ed.  354.) 

The  Secretary  of  the  Interior  has  the  duty  imposed  on  him 
of  examining  the  water  supply  and  plans  for  the  construction 
of  the  works,  and  approving  or  rejecting  them.  If  he  ap- 
proves, his  action  is  final  at  that  time,  so  far  as  the  water 
supply  is  concerned. 

In  the  Annual  Report  of  the  Commissioner  of  the  General 
Land  Office  for  1911,  pp.  11  and  12,  in  speaking  of  the  Carey 
Act  projects,  it  is  said : 

"The  importance  of  this  [the  examination  of  Carey  Act 
projects]  cannot  be  overestimated,  for  not  only  will  the  lands 
remain  segregated  for  a  long  period  of  time  if  the  order  there- 
for is  once  made,  but  in  making  such  segregation  the  Depart- 
ment is  practically  committed  to  the  feasibility  of  the  proposi- 
tion submitted  by  the  State,  and  the  people  thereafter  dealing 
with  the  State  are  in  a  great  degree  entitled  to  regard  the 
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proposition  of  the  state  as  having  received  the  endorsement  of 
the  Department." 

The  Secretary  of  the  Interior  in  37  L.  Dec.  489,  in  speaking 
of  Carey  Act  projects,  said:  "In  brief,  the  time  to  ascertain 
whether  the  lands  are  of  the  character  subject  to  segregation 
under  the  Carey  Act,  and  whether  there  is  water  available 
for  their  reclamation,  is  prior  to  segregation." 

Under  the  law  the  question  of  the  suflSciency  of  the  water 
supply  must  be  decided  by  the  Secretary  of  the  Interior  when 
the  application  for  segregation  and  plan  are  presented  to  him. 
That  is  the  purpose  and  object  of  their  presentation,  and  if 
the  plan  is  not  feasible  and  the  water  supply  not  suflScient, 
it  is  the  duty  of  the  Secretary  to  reject  it ;  but  if  he  finds  it 
feasible,  it  is  his  duty  to  approve  it,  and  he  did  approve  the 
plan  in  this  case.  When  the  Secretary  gave  his  approval,  he 
gave  it  with  the  knowledge  that  the  lands  were  then  and  there 
segregated  from  the  public  domain,  and  upon  his  approval 
a  lien  would  be  fixed  by  the  state,  under  the  statute,  on  the 
land  for  the  cost  of  the  construction  of  the  system,  which  lien 
must  be  paid  by  the  settler ;  that  large  sums  of  money  must 
be  expended  in  the  construction  of  irrigation  works  for  the 
reclamation  of  the  land  upon  the  faith  of  the  lien  so  estab- 
lished. Those  matters  which  after  the  presentation  of  the 
plan  can  be  affected  by  human  agencies,  such  as  the  construc- 
tion of  the  works,  are  for  subsequent  determination ;  the  others 
are  not.  The  company  building  the  works  is  a  construction 
company  only.  It  constructs  the  works  and  payment  to  it 
must  be  made  from  the  lien  fixed  by  law  upon  the  land.  The 
Secretary  of  the  Interior  in  effect  said  to  the  construction 
company  and  the  state,  "If  you  build  these  works,  as  per 
the  plan  as  approved,  the  grant  of  land  is  earned." 

No  doubt  the  state  authorities  had  sufficient  evidence  before 
them  on  which  to  hold  that  the  supply  of  water  would  be 
amply  sufficient  to  reclaim  the  land  in  said  project,  and  the 
same  may  be  said  of  the  Land  Department  of  the  United 
States.  However,  it  is  well  known  that  the  water  supply  of 
streams  in  the  arid  region  fluctuates  considerably  from  year 
to  year,  so  that  the  question  of  the  sufficiency  of  the  water 
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supply  for  the  irrigation  of  a  tract  of  land  must  always  be  a 
matter  of  approximate  estimate. 

There  is  also  another  factor  affecting  irrigation  projects, 
and  that  is  the  same  volume  of  water  will  suffice  to  irrigate 
much  more  land  after  the  land  has  been  cultivated  a  few 
years  than  it  will  in  the  earlier  stages  of  the  irrigation 
thereof.  Taking  the  fluctuations  of  the  water  supply  in  the 
streams  year  after  year  in  arid  regions,  the  variableness  of 
the  seasons  and  the  fact  that  the  same  supply  is  much  more 
efficient  in  an  older  project  than  it  is  in  a  new  one,  it  will  at 
once  be  observed  that  the  question  of  water  supply  for  a  cer- 
tain tract  of  land  is  a  question  of  estimate.  If  the  proof 
presented  to  the  Secretary  of  the  Interior  had  not  been  suffi- 
cient, he  would  not  have  approved  the  project,  since  in  this 
case  no  question  of  fraud  arises.  When  this  plan  was  ap- 
proved, the  question  of  the  water  supply  was  determined. 
The  natural  water  supply  is  a  thing  that  cannot  be  changed 
by  human  effort,  and  the  only  thing  to  be  done  after  the  ap- 
proval of  the  plan  by  the  Secretary  of  the  Interior  was  to 
build  the  works  in  accordance  with  the  plan.  If  that  is  done 
by  the  company,  it  has  performed  its  duty,  provided  it  has 
done  nothing  adversely  affecting  the  water  supply  originally 
provided  for  the  project. 

As  before  stated,  the  Construction  Company  was  not  the 
owner  of  the  water.  Under  the  law  it  was  permitted  to  make 
an  appropriation  of  the  water  for  a  specific  purpose,  and  be- 
fore such  appropriation  was  completed,  it  must  construct 
works  amply  sufficient  to  carry  such  water  for  irrigation  to 
the  place  of  intended  use,  as  provided  by  the  contract  with  the 
state. 

Under  the  general  laws,  sec.  3289,  Rev.  Codes,  any  water 
company  or  corporation  is  forbidden  to  contract  or  sell  more 
water  than  it  is  entitled  to,  and  the  general  law  clearly  con- 
templates that  such  a  corporation  must  not  sell  more  water 
than  it  has.  The  contract  of  the  state  with  the  Construction 
Company  authorized  the  sale  of  water  only  to  the  extent  of  the 
water  right  acquired  for  the  reclamation  of  the  lands  in  the 
project,  and  forbids  the  issuance  of  water  contracts  in  excess 
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of  the  appropriation  for  water.  The  appropriation  permit 
issued  by  the  state  engineer  to  the  Construction  Company  per- 
mitting it  to  appropriate  1,500  cubic-feet  of  water  per  second 
of  time  was  simply  a  permit  to  appropriate  that  amount  of 
water  provided  there  was  that  amount  in  the  source  of  supply. 
It  would  be  impossible  for  the  Construction  Company  to  ap- 
propriate 1,500  cubic-feet  of  water  in  a  certain  locality  where 
there  were  not  to  exceed  500  cubic-feet  that  would  be  sup- 
plied from  that  source. 

The  permit  is  simply  a  legal  document,  rather  than  the  ac- 
tual appropriation  of  water,  since  a  permit  cannot  place  1,500 
cubic  feet  of  water  per  second  of  time  where  nature  has  placed 
only  about  one-third  of  that  amount. 

It  is  clearly  manifest  from  said  contract  that  notwithstand- 
ing the  estimated  water  supply,  the  state  realizing  the  possi- 
bility of  error  in  weather  forecasts,  expressly  provided  that 
wafer  contracts  should  not  be  sold  in  excess  of  the  water 
rights  belonging  to  the  company.  By  the  terms  of  the  state 
contract  the  company  agreed  to  sell  shares  of  water  rights 
**to  the  extent  of  the  water  rights  to  which  it  is  entitled  .... 
but  in  no  case  shall  water  rights  or  shares  be  dedicated  to 
any  lands  before  mentioned  or  sold  beyond  the  carrying 
capacity  of  the  canal  or  in  excess  of  the  appropriation 
thereof 

This  language  ought  not  to  be  construed  to  mean  that  the 
company  might  sell  water  rights  for  far  more  land  than  its 
water  supply  could  reclaim.  To  do  so  would  be  to  ignore 
both  the  spirit  and  the  letter  of  the  contract  between  the  state 
and  the  company. 

It  has  been  suggested  by  the  attorney  general  that  the  de- 
cisions in  the  case  of  State  v.  Twin  Falls  Canal  Co.,  21  Ida. 
410, 121  Pac.  1039,  and  State  v.  Twin  Falls  Canal  Co.,  27  Ida. 
728,  151  Pac.  1013,  have  established  the  right  of  every  acre 
of  land  in  a  Carey  Act  project  to  a  proportionate  interest  in 
the  water  supply,  no  matter  how  inadequate  the  supply  may 
be.  Neither  of  said  cases  support  that  contention.  In  both 
of  those  cases  the  court  held  that  the  water  supply  was  insufB- 
cient  and  in  the  West  case  stated  as  follows:  ''There  is  noth- 
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ing  in  the  record  to  show  that  said  amount  of  water  is  not 
amply  sufficient  to  properly  irrigate  all  of  the  land  if  used 
in  turn,"  etc.  The  full  amount  of  water  appropriated  for 
the  project  involved  in  the  West  and  Weaver  cases,  to  wit, 
3,000  second-feet,  was  available  at  the  head  of  the  canal, 
whereas  in  the  instant  case,  no  more  than  one-third  of  the 
1,500  second-feet  attempted  to  be  appropriated  is  available 
for  the  irrigation  of  the  land  within  the  project  under  con- 
sideration. Those  decisions  establish  the  law  applicable  to 
those  cases  where  the  water  supply  is  shown  to  be  adequate, 
but  they  have  no  application  to  cases  where  the  water  supply 
is  not  adequate  or  sufficient  The  West  and  Weaver  cases 
do  not  hold  that  where  the  water  supply  is  inadequate,  it 
must  be  divided  up  so  as  to  make  it  impossible  to  reclaim  the 
land  in  the  project.  Those  decisions  have  no  application  to 
the  case  at  bar.  It  was  not  the  intention  of  the  framers  of 
the  constitution  nor  of  the  several  irrigation  acts  of  the 
legislature  to  have  the  public  waters  of  the  state  so  distributed 
as  not  to  properly  irrigate  the  agricultural  lands  for  which 
they  may  be  appropriated,  and  thus  make  a  failure  of  the 
proper  reclamation  of  our  arid  lands. 

It  is  declared  by  sec.  3,  art.  15,  of  the  state  constitution  that 
"The  right  to  divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial  uses  shall  not  be 
denied.  Priority  of  appropriation  shall  give  the  better  right 
as  between  those  using  the  water. ''  The  state  authorities  can- 
not set  aside  those  provisions  of  the  constitution  by  holding 
that  the  state  may  reserve  water  for  all  state  lands  for  an  in- 
definite time  or  until  all  state  lands  may  be  sold,  since  at  the 
present  rate  of  sale  under  the  law,  it  would  take  at  least  150 
years  to  sell  all  of  the  state  lands.  The  constitution  and  the 
law  clearly  contemplate  that  as  between  agricultural  appro- 
priators  of  water,  the  first  in  time  shall  be  the  first  in  right. 
But  it  may  be  said  that  the  water  appropriated  for  the  pro- 
ject under  consideration  was  intended  for  the  entire  project. 
That  is  very  true  in  case  there  had  been  sufficient  water  sup- 
ply available  for  the  reasonable  reclamation  of  all  of  the  land 
within  such  project    However,  the  state  ought  not  to  be  per- 
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mitted,  under  the  law  and  the  facts  of  this  case,  to  take  water 
from  those  settlers  on  said  project  who  had  purchased  their 
water  right  and  applied  it  to  a  beneficial  use  prior  to  the  sale 
of  the  land  to  Rayl. 

As  I  view  it,  it  is  most  unfair,  unjust  and  inequitable  for 
the  state  to  insist  on  such  a  construction  of  said  contract  as 
would  deprive  the  purchaser  of  Carey  Act  land  of  sufficient 
water  to  reclaim  his  land,  provided  he  had  purchased  his  water 
right  and  land  prior  to  the  sale  of  the  school  land.  That  cer- 
tainly would  be  the  result  if  the  water  supply  is  only  suffi- 
cient to  reclaim  one-third  of  the  land  in  said  project,  and  if 
the  settler  must  pay  forty  dollars  for  an  acre  water  right  and 
then  only  get  one-third  of  an  acre  right,  that  would  make  it 
cost  him  $120  per  acre  water  right,  instead  of  forty  dollars 
as  per  his  contract. 

The  theory  of  "proportionate  share"  of  the  water  appro- 
priated ought  not  to  be  adopted  in  this  case,  as  it  would  cer- 
tainly result  in  the  financial  ruin  of  many  of  the  settlers, 
since  it  would  be  impossible  for  them  to  pay  for  their  water 
right  at  the  rate  of  forty  dollars  an  acre  and  support  their 
families  and  get  only  water  sufficient  to  reclaim  a  third  of 
their  land. 

It  is  not  true  that  the  contract  for  the  state  for  water  to 
reclaim  the  school  lands  is  of  any  higher  order  than  the  con- 
tract of  the  settler  with  the  construction  company  for  water 
to  reclaim  the  Carey  Act  land  which  he  purchased  from  the 
state.  The  state  is  the  party  which  made  the  first  mistake 
in  regard  to  the  amount  of  water  available  for  said  land,  and 
the  settler  clearly  understood  that  the  state  was  promoting 
said  project.  The  state  as  well  as  Rayl  well  knew  when  Rayl 
purchased  said  school  land  that  the  water  supply  for  said  land 
had  long  prior  to  his  purchase  been  exhausted. 

The  state  in  dealing  with  a  Carey  Act  project  is  in  substance 
making  a  contract  for  the  improvement  of  land  which  the 
government  has  contracted  to  grant  to  it.  It  is  not  dealing 
in  its  governmental  capacity,  but  in  its  capacity  as  private 
owner  improving  his  own  property — in  a  proprietary  capacity. 

Generally  the  doctrine  of  equitable  estoppel  does  not  apply 
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to  the  government.  (16  Cyc.  780.)  There  are,  however,  ex- 
eeptiong  to  this  rule.  (See  United  States  v,  Stinson,  125  Fed. 
907,  60  C.  C.  A.  615;  United  States  v.  Willamette  Valley  etc. 
Road  Co.,  54  Fed.  807.) 

In  the  Stinson  case  the  court  said:  "When  the  government 
seeks  its  rights  at  the  hands  of  a  court,  equity  requires  that 
the  rights  of  others  as  well,  should  be  protected.  {Carr  v. 
United  States,  98  U.  S.  432,  438,  25  L.  ed.  209,  211.)  The 
government  may  not  in  conscience  ask  a  court  of  equity  to  set 
on  foot  an  inquiry  that,  under  the  circumstances  of  the  case, 
would  be  an  unfair  or  inequitable  inquiry.  The  substantial 
considerations  underlying  the  doctrine  of  estoppel  apply  to 
government  as  well  as  to  individuals.  '* 

It  is  very  true  that  the  government  should  not  be  affected 
by  the  laches  of  its  agent,  and  this  doctrine  is  covered  by  the 
general  rule.  In  a  case  such  as  the  one  under  consideration, 
however,  the  state  may  properly  be  estopped  from  taking  con- 
flicting positions  at  different  times  without  just  reason. 

2  Pomeroy  on  Equity  Jurisprudence,  sec.  804,  states: 
"Equitable  estoppel  is  the  effect  of  the  voluntary  conduct 
of  a  party  whereby  he  is  absolutely  precluded,  both  at  law  and 
in  equity,  from  asserting  rights  which  might  perhaps  have 
otherwise  existed,  either  of  property,  of  contract  or  of  remedy, 
as  against  another  person  who  has  in  good  faith  relied  upon 
such  conduct  and  has  been  led  thereby  to  change  his  position 
for  the  worse,  and  who  on  his'  part  acquires  some  correspond- 
ing right  either  of  property,  of  contract,  or  of  remedy." 

The  state  here  is  claiming  the  right  to  compel  the  Construc- 
tion Company  to  give  Robert  Rayl  a  water  right  contract  for 
certain  school  lands.  The  record  shows  that,  with  the  consent 
of  the  state,  settlers  had  purchased  from  the  state  between 
60,000  and  70,000  acres  of  land  in  said  project,  some  30,000 
acres  of  which  were  put  in  cultivation  through  irrigation  by 
water  rights  purchased  from  the  Construction  Company  by 
and  with  the  consent  of  the  state  prior  to  the  time  that  the 
plaintiff  Rayl  made  his  purchase  of  the  school  land  here  in- 
Yolvedi  which  purchase  was  of  the  date  June  11, 1915. 
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Then  the  question  arises  whether  under  the  circumstances 
and  facts  of  this  case  an  estoppel  arises  against  the  state. 
It  is  conceded  that  there  is  not  water  sufficient  to  properly 
irrigate  more  than  50,000  or  60,000  acres  of  the  land  within 
said  project,  and  the  question  also  arises  whether  in  good 
morals  and  common  honesty  the  state  may  require  the  settlers 
who  purchased  water  for  the  irrigation  of  their  lands  long 
prior  to  the  time  that  the  school  land  was  sold  to  the  defend- 
ant Rayl,  with  the  state's  consent  and  approval,  to  give  up 
without  compensation  a  part  of  such  water  for  the  irrigation 
of  the  lands  sold  by  the  state  to  Rayl. 

It  seems  to  me  quite  clear  that  under  the  facts  the  state 
ought  not  to  be  permitted  to  succeed  in  this  case,  provided 
there  is  not  sufficient  water  to  irrigate  all  of  the  lands  that 
were  held  in  said  project  under  valid  contracts  made  prior 
to  the  sale  of  the  land  by  the  state  to  Rayl.  No  good  reason 
can  be  offered  why  the  state  in  its  dealings  with  this  matter 
should  be  unaffected  by  considerations  of  morality  and  right, 
which  ordinarily  bind  the  conscience,  and  the  observance  of 
honesty  and  fair  dealing  on  the  part  of  the  state  may  become 
of  higher  importance  than  reserving  water  for  the  irrigation 
of  school  lands,  which  water  the  state  had  consented  to  sell 
to  the  settler  upon  land  which  the  state  itself  had  sold  to 
him.  As  was  said  in  Woodruff  v.  Trapnall,  10  How.  (51 
U.  S.)  190,  13  L.  ed.  383,  we  naturally  look  to  the  action  of  a 
sovereign  state  to  be  characterized  by  a  more  scrupulous  re- 
gard to  justice  and  higher  morality  than  belong  to  the  ordin- 
ary transactions  of  individuals. 

We  are  clearly  of  the  opinion  that  under  the  facts  of  this 
case  the  state  and  Rayl  are  estopped  from  procuring  or  claim- 
ing the  right  sought  in  this  proceeding. 

It  is  the  contention  of  the  state  that  water  from  said  pro- 
ject must  be  supplied  to  the  state  school  lands  at  all  hazards, 
and  that  even  if  the  settlers  on  said  project  had  purchased 
prior  to  the  time  of  the  sale  to  Rayl  all  of  the  water  which 
said  system  could  furnish,  and  all  of  which  water  was  neces- 
sary for  the  irrigation  of  their  lands,  the  settlers  must  give 
up  sufficient  water  to  reclaim  and  properly  irrigate  all  of  the 
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school  lands  within  said  project,  thus  losing  to  the  state,  to 
their  detriment,  a  part  of  the  water  necessary  to  the  proper 
irrigation  of  their  lands. 

It  is  suggested  by  counsel  for  the  state  that  the  state  board 
of  land  commissioners  did  not  contract  to  dispose  of  all  of 
the  available  water  supply  tributary  to  said  school  land.  We 
concede  that,  since  said  board  did  not  have  the  disposal  of 
any  of  the  public  waters  of  the  state,  nor  the  right  to  reserve 
any  of  the  public  waters  of  the  state  as  against  prior  appro- 
priators.  Under  the  provisions  of  sec.  3,  art.  15,  of  the  state 
constitution,  priority  of  appropriation  gives  priority  of  right, 
and  it  is  there  declared  that  the  right  to  divert  and  appro- 
priate the  unappropriated  waters  of  any  natural  stream  in 
this  state  to  a  beneficial  use  shall  never  be  denied.  And  since 
all  of  the  water  within  said  project  had  been  appropriated 
long  prior  to  the  time  Rayl  made  his  purchases,  the  state  has 
no  right  or  authority  to  take  such  water  from  a  prior  appro- 
priator  and  give  it  to  a  subsequent  purchaser  of  school  land. 

The  state  had  full  knowledge  that  there  was  not  sufficient 
water  for  the  proper  irrigation  of  the  lands  it  had  sold  prior 
to  the  time  it  sold  said  land  to  Rayl.  And  under  the  facts, 
had  the  state  the  right  to  represent  to  Rayl,  or  to  lead  him  to 
believe,  that  there  was  sufficient  water  within  said  project 
for  the  irrigation  of  the  lands  sold  to  himf  Should  the  state 
be  permitted  to  say,  when  conducting  a  business  in  its  pro- 
prietary capacity,  that  there  was  a  sufficient  supply  of  water 
for  all  lands  within  said  project,  when  it  knew  that  such  was 
not  the  case,  and  that  there  was  not  a  sufficient  supply  for 
more  land  than  had  already  been  sold  prior  to  the  sale  to 
RayH 

The  state  is  here  seeking  to  take  water  from  settlers  who 
made  their  purchases  long  prior  to  the  purchase  made  by 
Rayl,  and  give  a  portion  thereof  to  Rayl.  The  settlers  were 
led  to  believe,  and  justly  so,  that  the  state  had  examined  the 
water  supply  and  determined  that  it  was  amply  sufficient  for 
said  entire  project,  and  it  was  upon  such  representations  that 
the  lands  were  sold  to  the  settlers  by  the  state.    From  the 
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position  of  the  state  in  this  matter,  it  should  act  with  fidelity 
and  integrity  toward  the  settlers. 

In  this  case,  the  state,  the  Construction  Company  and  the 
operating  company  all  admitted  the  insuflBciency  of  the  water 
supply  to  properly  irrigate  and  reclaim  more  land  than  was 
sold  prior  to  the  sale  to  Bayl.  The  state  knew,  and  admits 
that  it  knew,  that  the  water  supply  was  insuflScient,  but  con- 
tends that  state  school  lands  have  a  priority  over  other  lands, 
even  though  the  other  lands  had  been  reclaimed  years  before 
the  sale  of  the  school  land. 

There  is  clearly  an  equitable  estoppel  against  the  state 
which  arises  out  of  its  conduct  in  this  matter. 

And  Rayl  is  in  no  better  position  than  the  state.  He  had 
full  knowledge  that  the  water  supply  was  not  suflScient  to 
properly  irrigate  the  land  that  had  already  been  sold.  Under 
the  facts  of  this  case,  the  principles  of  estoppel  clearly  apply, 
and  the  state  is  not  entitled  to  a  priority  of  right  to  any  of 
said  water  for  its  state  lands,  unless  it  should  be  determined 
that  the  water  rights  already  sold  are  not  necessary  to  the 
proper  reclamation  of  the  lands  sold  prior  to  June  11,  1915, 
the  date  when  the  state  sold  to  Bayl  the  land  here  involved. 

The  alternative  writ  heretofore  issued  must  be  quashed  and 
the  peremptory  writ  denied.    Costs  awarded  to  defendants. 

BUDGE,  J. — I  concur  in  the  conclusions .  reached  in  the 
opinion  of  Chief  Justice  Sullivan  under  the  facts  of  this  par- 
ticular case. 

MOBGAN,  J.,  Concurring. — As  I  view  this  case,  the  real 
question  presented  is,  have  school  lands  a  superior  claim  to 
water  rights  over  other  lands  embraced  within  the  project? 
If  such  a  preference  exists  it  must  be  found  in  the  contract, 
a  copy  of  which  is  attached  to  the  complaint  as  exhibit  '*C," 
and  which  is  referred  to  in  the  foregoing  opinion  as  having 
been  entered  into  between  the  state  and  the  Construction 
Company. 

A  very  careful  examination  of  that  document  fails  to  dis- 
close any  expression  from  which  it  may  be  inferred  that  it 
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was  the  intention  of  the  contracting  parties  to  reserve  from 
Carey  Act  and  other  lands,  in  the  event  there  was  not  enough 
for  all,  sufficient  water  to  irrigate  school  lands  or  that  they 
should  be  preferred  over  others  in  the  distribution.  Upon 
the  other  hand,  the  language  employed  indicates  that  water 
rights  should  be  sold  to  qualified  entrymen  or  purchasers  with- 
out preference  or  partiality.  At  the  time  the  contract  was 
entered  into  all  parties  to  it  believed  there  was  a  water  supply 
ample  to  reclaim  and  properly  irrigate  the  150,000  acres  of 
land  embraced  within  the  original  project ;  no  preference  was 
believed  to  be  necessary  and  none  was  provided  for,  but  it  was 
expressly  agreed :  "The  sale  of  water  rights  to  the  purchasers 
shall  be  a  dedication  of  the  water  to  the  lands  to  which  the 
same  is  applied." 

The  contention  that  the  water  supply  shall  be  divided  up 
and  distributed  over  all  the  land  now  within  the  project,  re- 
gardless of  how  small  an  amount  would  thereby  be  available 
for  any  portion  of  it,  cannot  be  supported. 

The  purpose  of  the  Carey  Act  of  Congress  and  of  our  legis- 
lative enactments  accepting  for  Idaho  its  benefits  is  the  rec- 
lamation and  irrigation  of  desert  lands  in  a  manner  and  to 
an  extent  that  will  make  them  productive  and  valuable  for 
agricultural  purposes. 

In  conformity  to  these  laws  and  pursuant  to  its  agreement 
with  the  state,  contracts  were  entered  into  between  the  Con- 
struction  Company  and  settlers,  the  form  of  which  was  ap- 
proved by  the  state,  wherein  it  was  agreed  that  certificates 
of  shares  of  the  capital  stock  of  the  canal  company,  there- 
after to  be  formed,  should  be  issued  to  purchasers  of  land  and 
water  rights,  in  each  of  which  was  to  be  recited:  "This  cer- 
tificate entitles  the  owner  thereof  to  receive  one-hundredth 
of  a  cubic-foot  of  water  per  acre  per  second  of  time  for  the 
following  described  land:  [here  occurs  a  blank  for  the  de- 
scription] in  accordance  with  the  terms  of  the  contract  be- 
tween the  State  of  Idaho  and  the  Twin  Palls-Salmon  River 
Land  &  Water  Company " 

It  appears  from  the  record  in  this  case  that  prior  to  the  ap- 
plication for  a  water  right  by  plaintiff,  Eayl,  more  than 
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enough  of  thc^e  settlers'  contracts  had  been  sold  and  were  out- 
standing to  consume  the  entire  water  supply  available.  It 
follows  that  to  require  the  defendant,  Construction  Company, 
to  issue  to  him  the  shares  of  stock  which  he  demands  would  be 
a  vain  and  useless  proceeding,  for  it  would  amount  to  an  order 
that  it  issue  to  him  a  contract  obligating  itself  and  its  suc- 
cessor to  do  the  impossible,  viz.:  Supply  him  with  water 
which  has  heretofore  been  dedicated  and  become  appurtenant 
to  the  lands  of  others. 

For  the  foregoing  reasons  I  concur  in  the  conclusion  that 
the  relief  prayed  for  should  be  denied. 

I  am  not  in  accord  with  that  portion  of  the  opinion  which 
is  to  the  effect  that  the  state,  in  dealing  with  a  Carey  Act  pro- 
ject, does  so  in  its  capacity  as  a  private  owner.  As  I  under- 
stand the  Carey  Act,  its  purpose  is  to  procure  the  reclamation, 
settlement  and  cultivation  of  desert  lands,  and,  with  that  end 
in  view,  provides  that  such  lands  may  be  patented  to  the  state 
wherein  they  are  located  with  the  ultimate  object  that  they 
find  their  way  into  the  hands  of  settlers.  If  this  is  a  correct 
interpretation  of  the  law,  the  state  takes  title  by  virtue  of  its 
sovereignty,  not  as  an  owner,  but  in  trust  for  the  use  and  bene- 
fit of  the  settler. 

Entertaining  these  views,  I  cannot  agree  that  the  doctrine 
of  estoppel  has  any  application  here. 

I  am  unable  to  concur  in  the  portion  of  the  opinion  which 
is  to  the  effect  that  the  approval  by  the  Secretary  of  the 
Interior  of  the  plan  for  reclamation  of  the  land  embraced 
within  this  project,  and  his  finding  that  the  water  supply  was 
adequate  before  the  contract  for  construction  was  entered  into, 
is  conclusive  upon  the  United  States.  This  is  a  question  which 
must  address  itself  to  the  officials  of  the  Department  of  the 
Interior  and,  possibly,  to  the  federal  courts,  but  is  one  not 
within  our  jurisdiction  to  decide. 
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(Jnly  8,  1W7.) 
ON  REHEARING. 

IfANDATB—MnrnAL  Mistake  o»  rAcr— Cabet  Act  PImject. 

1.  A  writ  of  mandate  will  not  issue  from  this  eourt  to  compel 
a  Carej  Act  construction  company  to  issue  shares  of  stock  to  a 
purchaser  of  state  school  land  where  the  shares  of  stock  already 
sold  are  far  in  excess  of  the  available  water  supply  and  the  con- 
tract entered  into  between  the  construction  company  and  the  state 
of  Idaho  was  entered  into  under  a  mutual  mistake  of  a  material 
fact. 

2.  Where  a  purchaser  of  school  lands  under  a  Carey  Act  pro- 
ject could  not  possibly  obtain  the  amount  of  water  his  contract 
would  entitle  him  to  receive,  and  the  issuance  of  shares  of  stock 
to  the  said  purchaser  would  in  effect  defeat  the  rights  of  prior 
settlers  to  the  water  to  which  they  are  entitled  under  their  contracts, 
a  writ  of  mandate  will  not  issue  to  compel  the  construction  and 
eanal  company  to  sell  shares  of  stock  to  said  purchaser  of  school  land. 

3.  The  state  of  Idaho  in  dealing  with  a  Oarey  Act  project  acts 
by  virtue  of  its  sovereignty  and  not  in  the  capacity  of  a  private 
owner. 

4.  The  doctrine  of  estoppel  cannot  be  invoked  against  a  sover- 
eign state. 

BICE,  J. — ^A  rehearing  was  granted  in  this  case,  and  the 
matters  involved  therein  have  been  re-examined.  This  is  an 
original  application  in  this  court  for  a  writ  of  mandate  to 
compel  the  Twin  Falls  Salmon  River  Land  &  Water  Company 
and  the  Salmon  River  Canal  Company  to  issue  shares  of 
water  stock  to  plaintiff  Robert  Rayl  for  water  to  be  used  in  the 
irrigation  of  state  school  lands  purchased  by  said  Rayl  in  ac- 
cordance with  the  terms  of  a  certain  contract  entered  into  be- 
tween the  defendants  and  the  state  of  Idaho. 

Upon  the  argument  on  rehearing  of  the  case  it  was  admitted 
by  counsel  for  the  state  that  the  state  by  its  contracts  had 
not  reserved  any  preference  rights  for  its  lands,  and  that  pur- 
chasers of  state  land  occupied  no  better  position  by  reason  of 
having  purchased  such  land  than  any  other  person  making  ap- 
plication to  purchase  water  rights  from  the  defendants,  except 
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that  the  state's  contract  with  the  Construction  Company  was 
prior  in  time  to  any  contract  between  the  Construction  Com- 
pany and  a  settler.  It  was  also  admitted  that  the  available 
water  supply  is  not  suflScient  to  properly  irrigate  the  lands 
for  which  contracts  are  already  outstanding.  The  plaintiffs 
contend,  however,  that  according  to  the  terms  of  the  contract 
the  water  supply  becomes  immaterial ;  that  the  plaintiff  Robert 
Rayl,  as  a  purchaser  of  state  lands  under  said  contract,  is 
entitled  to  a  '*  proportionate  interest  in  said  canal  and  irriga- 
tion works,  together  with  all  rights  and  franchises  therein, 
based  on  the  number  of  shares  finally  sold  in  said  canal.'' 

The  provisions  of  the  various  contracts  involved  in  the  con- 
sideration of  this  application  are  very  fully  set  out  in  the 
opinion  of  Chief  Justice  Sullivan,  and  it  will  be  unnecessary 
to  repeat  them  here.  It  would  probably  be  sufficient  to  state 
that  the  contract  between  the  state  of  Idaho  and  the  defendant 
Construction  Company  was  entered  into  under  a  mutual  mis- 
take of  existing  conditions,  and  upon  the  assumption  that 
certain  facts  with  reference  to  the  water  supply  existed,  which 
as  a  matter  of  fact  do  not  exist.  Under  such  conditions  the 
court  will  not  by  its  writ  in  effect  decree  specific  performance 
of  a  contract  which  neither  party  thereto  contemplated  when 
the  agreement  was  executed. 

However,  the  settlers  who  had  purchased  water  rights  from 
the  Construction  Company  are  entitled  to  consideration  in 
this  matter  upon  their  petition  in  intervention.  The  contract 
between  the  state  of  Idaho  and  the  Construction  Company  not 
only  provided  that  the  settlers  should  be  entitled  to  receive 
their  proportionate  interest  in  the  canal  and  irrigation  works, 
together  with  all  rights  and  franchises  therein  based  on  the 
number  of  shares  finally  sold  in  said  canal,  but  also  that  each 
share  should  represent  a  carrying  capacity  in  said  canal  suflS- 
cient to  deliver  one-hundredth  of  a  cubic-foot  of  water  per 
acre  per  second  of  time.  Said  contract  also  provided,  in  the 
tenth  paragraph  thereof,  that  the  certificate  of  shares  of  stock 
in  the  Salmon  Biver  Canal  Company,  Ltd.,  should  be  made 
to  indicate  and  define  the  interests  thereby  represented  in  the 
said  system,  to  wit:  A  water  right  of  one-hundredth  of  a 
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cubic-foot  per  second  for  each  acre  of  land  irrigated  as  pro- 
vided in  paragraphs  IV  and  VIII  of  the  contract  and  a  pro- 
portionate interest  in  the  said  canal  and  irrigation  works  based 
upon  the  number  of  shares  ultimately  sold  therein. 

The  contract  between  the  Construction  Company  and  the 
settlers  on  the  project  in  effect  provided  that  the  owner  of 
a  certificate  of  stock  should  be  entitled  to  receive  one-hun- 
dredth of  a  cubic-foot  of  water  per  acre  per  second  of  time 
upon  the  land  described  in  the  certificate,  in  accordance  with 
the  terms  of  the  contract  between  the  state  of  Idaho  and  the 
defendant  Construction  Company,  and  that  the  certificate 
should  also  entitle  the  owner  to  his  proportionate  interest 
in  the  dam,  canal,  water  rights  and  other  rights  and  franchises 
of  the  Twin  Falls  Salmon  River  Land  &  Water  Company, 
based  upon  the  number  of  shares  finally  sold  in  accordance 
with  the  said  contract  between  the  said  company  and  the  state 
of  Idaho.  It  would  be  an  unwarranted  construction  to  hold 
that  by  reference  to  the  contract  between  the  state  and  the 
Construction  Company  all  that  was  intended  was  to  state  that 
the  owner  of  the  certificate  of  stock  in  the  Salmon  Biver  Canal 
Company,  Ltd.,  should  be  entitled  only  to  his  proportionate 
interest  in  the  canals,  water  rights,  etc.,  of  the  company  based 
upon  the  number  of  shares  finally  sold  to  settlers.  If  carried 
to  its  ultimate  conclusion,  by  such  construction  the  settler 
might  be  deprived  of  any  water  right  whatever. 

It  should  be  noted  that  the  provisions  of  the  statutes  of  the 
state  are  expressly  referred  to  and  made  a  part  of  the  contract 
between  the  Construction  Company  and  the  settler.  By  sec. 
3293,  Rev.  Codes,  it  is  provided  that  no  person  entitled  to  the 
use  of  water  from  any  ditch  or  canal  must,  under  any  cir- 
cumstances, use  more  water  than  good  husbandry  requires  for 
the  crop  or  crops  that  he  cultivates.  By  reading  this  law 
into  the  contracts,  it  would  follow  that  the  settler  is  entitled 
to  receive  the  amount  of  water  specified  in  his  contract  to 
the  extent  necessary  to  irrigate  the  crop  or  crops  which  he 
cultivates  in  accordance  with  the  usages  of  good  husbandry. 
He  would  not  be  entitled  to  receive  a  greater  amount  than  is 
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necessary  to  irrigate  his  crops,  nor  in  any  event  a  greater 
amount  than  that  specified  in  the  contract. 

It  heing  conceded  that  the  actual  water  supply  is  wholly 
insuflBcient  to  furnish  the  settlers  with  the  amount  of  water 
to  which  they  are  entitled  under  their  contracts,  it  necessar- 
ily follows  that  the  plaintiff  Robert  Rayl  could  not  possibly 
obtain  what  his  contract  would  entitle  him  to  receive.  More- 
over, if  a  writ  should  issue,  its  effect  would  be  to  defeat  the 
intervenors  to  a  still  further  extent  in  obtaining  the  rights  to 
which  they  are  entitled  under  their  contracts.  It  cannot  be 
held  that  the  defendants  owe  a  duty  to  the  state  of  Idaho  to 
make  the  contract  prayed  for  in  the  petition. 

Upon  consideration  of  the  case  on  rehearing  this  court  is 
of  the  opinion  that  the  state  in  dealing  with  a  Carey  Act  pro- 
ject acts  by  virtue  of  its  sovereignty  and  not  in  the  capacity 
of  a  private  owner,  and  that  the  doctrine  of  estoppel  cannot 
be  invoked  against  a  sovereign  state. 

With  reference  to  the  question  of  the  finality  of  the  action 
of  the  state  and  the  Department  of  the  Interior  in  determin- 
ing that  sufficient  water  supply  existed  and  its  bearing  upon 
the  right  of  the  state  to  receive  patents  for  the  public  land 
segregated  from  the  public  domain  upon  the  application  of 
the  state,  it  should  be  noted  that  since  the  argument  upon  re- 
hearing was  had,  the  circuit  court  of  appeals  for  the  ninth 
circuit  has  rendered  its  opinion  in  the  case  of  Twin  Falls 
Salmon  River  Land  &  Water  Co,  v.  Caldwell  (C.  C.  A.), 
242  Fed.  177,  upon  appeal  from  the  United  States  district 
court  for  Idaho,  in  which  it  held  that  the  action  of  the  Secre- 
tary of  the  Interior  in  approving  the  proposed  plan  for  the 
irrigation  of  public  lands  applied  for  by  the  state,  and  in 
making  an  order  segregating  those  lands  from  the  public  do- 
main, was  not  a  conclusive  determination  against  the  United 
States  that  the  state  of  Idaho  was  entitled  to  a  patent  there- 
for for  the  benefit  of  the  settlers.  Although  this  question  was 
presented  upon  the  argument,  it  is  not  involved  in  the  matter 
before  the  court. 

The  alternative  writ  will  be  quashed  and  the  peremptory 
i^rit  denied.     Costs  awarded  to  defendants. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(January  2&,  1917.) 

EWA  L.  KELLER,  Respondent,  v.  FRED  L.  KELLER, 

Appellant. 

[Id2  Pac.  927.] 

NonoB — Sebticb  op— Noioiesident. 

1.  Service  of  notice  of  motion  to  amend  and  modify  a  decree  of 
divorce  need  not  be  personal  upon  a  party  who  has  appeared  in  the 
action  and  has  thereafter  departed  from,  and  resides  out  of,  the 
state. 

[As  to  necessity  for  personal  service  of  notice  in  absence  of  ex- 
press requirement  as  to  manner  of  service,  see  note  in  Ann.  Oas. 
1915A,  222.] 

APPEAL  from  the  District  Court  of  the  Fourth  3'udicial 
District,  for  Twin  Falls  County.  Hon.  Chas.  O.  Stockslager, 
Judge. 

Motion  to  amend  and  modify  decree  of  divorce.  Overruled 
and  service  of  moving  papers  quashed.    Reversed. 

The  service  of  moving  papers  upon  an  adverse  party  need 
not  be  personally  made  upon  such  adverse  party.  (Sec.  4891, 
Rev.  Codes.) 

This  statutory  provision  was  complied  with  on  the  part  of 
the  appellant,  and  also  by  the  act  of  the  clerk  of  the  district 
court  in  mailing  a  copy  of  each  of  the  moving  papers  to  the 
respondent  at  her  place  of  residence  in  California.  {Collins 
V.  Browuy  19  Ida.  360,  364,  114  Pac.  671;  SUva  v.  Serpa,  86 
Cal.  241,  24  Pac.  1013.) 

J.  C.  Rogers  and  W.  P.  Guthrie,  for  Respondent,  file  no 
brief. 

MORGAN,  J. — On  March  4,  1914,  respondent  was  granted 
a  decree  of  divorce  from  appellant  wherein  the  custody  of 
their  three  minor  children  was  awarded  to  her  and  wherein 
appellant  was  directed  to  contribute  $30  per  month  toward 
their  support  and  education. 
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On  July  8,  1914,  appellant  caused  to  be  served  upon  one  of 
the  attorneys  for  respondent  in  the  divorce  proceeding  notice 
of  motion  for  an  order  amending  and  modifying  the  decree  to 
the  end  that  custody  of  the  children  be  awarded  to  him  instead 
of  to  respondent,  and  that  the  provision  requiring  him  to  pay 
$30  per  month  to  her  be  stricken  therefrom, 

A  copy  of  the  motion,  together  with  a  copy  of  appellant's 
aflSdavit  in  support  of  it,  were  served  with  the  notice. 

Respondent's  former  attorney  refused  to  accept  service  of 
the  papers,  assigning  as  a  reason  that  his  authority  to  repre- 
sent her  had  terminated,  and  proof  of  service  was  made  by 
the  afSdavit  of  appellant's  counsel  from  which  it  appears  that 
respondent  did  not  reside  within  the  state  of  Idaho  and  that 
her  place  of  residence  was  No.  1425  West  Thirty-seventh 
Drive,  Los  Angeles,  California. 

Thereafter  a  like  notice,  motion  and  affidavit  were  served 
upon  the  clerk  of  the  district  court  for  Twin  Falls  county,  by 
delivering  to  and  leaving  with  him  a  copy  thereof,  and  he  cer- 
tified that  on  July  15,  1914,  he  mailed  the  copies,  so  delivered 
to  him,  to  respondent  at  her  place  of  residence,  as  above  stated, 
by  registered  mail  and  that  he  prepaid  the  postage  thereon. 

The  record  discloses  that  at  the  time  the  motion  was  heard 
counsel  for  plaintiflf  in  the  divorce  proceeding  stated  to  the 
court  that  they  had,  theretofore,  had  some  correspondence 
with  her  looking  toward  their  employment  in  the  matter,  but 
that  they  had  not  yet  been  employed  to  act  therein  as  her 
attorneys,  and  they  asked  to  be  permitted  to  appear  specially 
for  the  purpose  of  moving  to  quash  the  service  of  notice  of 
motion  upon  tfie  ground  that  personal  service  of  the  moving 
papers  had  not  been  made  upon  respondent,  who  was,  and  had 
been  for  some  time  theretofore,  a  nonresident  of  the  state. 
Over  objection  of  counsel  for  appellant  they  were  permitted 
to  so  appear,  and,  argument  having  been  heard  by  the  court, 
it  was  ordered  that  the  application  and  motion  for  an  order 
amending  and  modifying  the  decree  of  divorce  be  denied  and 
overruled  and  that  the  motion  to  quash  the  service  of  the  mov- 
ing papers  be  granted.    This  appeal  is  from  that  order. 
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It  is  apparent  from  the  language  employed  in  the  court's 
order  that  the  motion  to  quash  was  granted  upon  the  theory 
that  service  of  such  a  notice  as  is  here  under  consideration,  if 
made  upon  a  nonresident  of  the  state,  must  be  personal.  This 
is  erroneous. 

It  is  provided  in  sec.  4893,  Bev.  Codes:  ^^When  a  plaintiff 
or  a  defendant,  who  has  appeared,  resides  out  of  the  State,  and 
has  no  attorney  resident  of  the  State  in  the  action  or  proceed- 
ing, the  service  may  be  made  on  the  clerk  for  him " 

See.  4890,  Rev.  Codes,  is  as  follows:  "Service  by  mail  may 
be  made  where  the  person  making  the  service  and  the  person 
on  whom  it  is  to  be  made  reside,  or  have  their  offices,  in  differ- 
ent places  between  which  there  is  a  regular  communication  by 
mail." 

Sec.  4891  provides:  "In  ease  of  service  by  mail  the  notice 
or  other  paper  must  be  deposited  in  the  postoffice,  addressed 
to  the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid " 

After  respondent  appeared  in  the  action  she  removed  from 
the  state  and  since  haB  been  a  nonresident.  She  had  no 
attorney  residing  in  the  state  and  service  was  made  upon  the 
clerk  for  her,  pursuant  to  sec.  4893,  who  served  the  moving 
papers  upon  her  by  mail,  as  provided  by  sec.  4890,  in  the 
manner  prescribed  by  sec.  4891.  The  service  was  sufficient 
(Empire  MiU  Co,  v.  District  Court,  27  Ida.  383,  149  Pac. 
499) ,  and  the  action  of  the  trial  court  in  sustaining  the  motion 
to  quash  was  erroneous. 

The  order  appealed  from  is  reversed.  Costs  are  awarded 
to  appellant. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

IdAho,  VoL  80— « 
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V.  F.  NETTLETON,  Respondent,  v.  J.  P.  COOK,  as  Adminis- 
trator of  the  Estate  of  ROBERT  E.  NEITZEL,  Deceased, 

Appellant. 

[163  Pac.  aOO.] 

Malicious  Pbosecution  —  Peobable  Cause  —  Prosecution  TJndeb 
Weong  Statute  and  Discharge — ^Actual  Commission  of  Criminal 
OrnsNSE. 

1.  In  an  action  for  malicious  prosecution,  probable  cause,  as  a 
basis  for  instituting  the  prosecution  complained  of,  is  the  existence 
of  such  facts  or  circumstances  as  would  excite  the  belief  in  a  reason- 
able person,  acting  on  the  facts  within  the  knowledge  of  the  prose- 
cutor, that  the  one  charged  waa  guilty  of  the  crime  for  which  he  was 
prosecuted. 

2.  Where  plaintiff  in  an  action  for  malicious  prosecution  shows 
that  he  was  discharged  by  the  committing  magistrate  after  the  hold- 
ing of  a  preliminary  examination,  such  discharge  is  prima  facie 
evidence  of  want  of  probable  cause  but  is  not  conclusive;  and  if  it 
appears  affirmatively  from  evidence  introduced  upon  the  trial  that 
he  was  in  fact  guilty  of  an  indictable  misdemeanor,  although  not  the 
one  for  which  he  was  attempted  to  be  held  for  trial,  but  of  an 
indictable  misdemeanor  which  was  so  closely  akin  thereto  that  the 
county  attorney  in  drafting  the  criminal  complaint  inadvertently 
charged  the  defendant  under  the  wrong  section  of  the  statute,  want 
of  probable  cause  is  thereby  rebutted,  and  the  prosecutor  cannot  be 
held  in  damages. 

3.  In  an  action  for  malicious  prosecution,  the  fact  that  the 
plaintiff  was  not  charged  in  the  prosecution  complained  of  under 
the  proper  statute  with  the  commission  of  a  criminal  offense,  is  not 
evidence  of  bad  faith  or  malice  on  the  part  of  the  prosecutor,  if  the 
latter  had  reason  to  believe  the  accused  guilty  of  a  crime,  and  such 
belief  was  based  either  upon  personal  knowledge  or  information 
received  from  others,  upon  which  he  relied  in  good  faith,  and  such 
facts  had  been  communicated  to  the  county  attorney. 

4.  Eeldf  under  the  facts  of  this  case,  that  as  it  affirmatively  ap- 
pears from  the  record,  and  from  respondent's  own  testimony,  that 
he  was  guilty  of  a  criminal  offense  against  the  laws  of  the  state, 
but  through  inadvertence  was  charged  under  the  wrong  statute  with- 
out any  fault  on  the  part  of  Neitzel,  he  cannot  be  permitted  to 
maintain  this  action  for  malicious  prosecution. 

[As  to  acquittal  in  criminal  prosecution  as  evidence,  in  action  for 
malicious  prosecution,  of  want  of  probable  causej  see  note  in 
Ana.  Gas.  1916E,  376.] 
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Arcpiment  for  Appellant. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Owyhee  County.  Hon.  Charles  P.  McCarthy, 
Judge. 

Action  to  recover  damages  for  malicious  prosecution. 
Motion  for  nonsuit  denied.  Judgment  for  plaintiff.  Be- 
versed. 

Barber  &  Davison,  for  Appellant. 

If  the  appellant  had  reasonable  cause  to  believe,  and  did 
believe,  that  respondent  had  violated  the  law  in  the  destruc- 
tion of  or  interference  with  the  headgate  of  the  Murphy  Land 
&  Irrigation  Co.,  notwithstanding  the  action  of  the  probate 
court  in  refusing  to  hold  respondent  to  the  district  court,  the 
evidence  did  not  sustain  the  verdict,  and  did  not  entitle  re- 
spondent to  recover  any  sum  in  this  cause.  (Biissell  v.  Cham- 
herlain,  12  Ida.  299,  303,  9  Ann.  Caa.  1173,  85  Pac.  926; 
Potter  V.  Seattle,  8  Cal.  217,  221 ;  Grant  v.  Moore,  29  Cal.  644, 
656 ;  Anderson  v.  Coleman,  53  Cal.  188 ;  Vesper  v.  Crane  Co,, 
165  Cal.  36,  130  Pac.  876,  L.  R.  A.  1915A,  541.) 

Appellant  had  taken  every  reasonable  precaution  and  had 
conducted  himself  as  a  reasonable  and  cautious  man  would 
conduct  himself  by  laying  before  the  public  prosecutor,  a  con- 
stituted authority,  the  facts  as  given  him,  bringing  himself 
clearly  within  the  authorities  defining  probable  cause.  (26 
Cyc.  24,  and  cases  cited ;  Smith  v.  Liverpool  etc.  Ins,  Co,,  107 
Cal.  432,  433,  40  Pac.  540;  Davis  v.  Pacific  Tel.  &  Tel,  Co,, 
127  Cal.  312,  57  Pac.  764,  59  Pac.  698.) 

And  the  question  does  not  turn  upon  the  actual  innocence 
or  guilt  of  the  accused,  but  upon  the  prosecutor's  belief  at 
the  time  upon  reasonable  grounds.  {Burlingams  v,  Burlin- 
game,  8  Cow.  (N.  Y.)  141;  French  v.  Smith,  4  Vt.  363,  24 
Am.  Dec.  616;  Foshay  v.  Ferguson,  2  Denio  (N.  T.),  617.) 

If  one  submits  his  case  to  counsel  and  in  good  faith  receives 
advice  justifying  a  prosecution,  and  acting  on  that  advice 
institutes  the  prosecution,  he  is  entitled  to  immunity  from 
damages.  (26  Cyc  16,  32 ;  Sandell  v,  Sherman,  107  Cal.  391, 
40  Pac.  493 ;  Strvhy  etc.  Mercantile  Co.  v.  Kyes,  9  Colo.  App. 
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190,  48  Pac.  663 ;  Stmnton  v,  GosTwm,  94  Fed.  52,  36  C.  C.  A. 
75;  Johnson  v.  Southern  Pac.  Co.,  157  CaL  333, 107  Pac.  611.) 

Perky  &  Crow,  for  Respondent. 

No  one  has  the  right  to  cause  the  arrest  of  another  as  an 
experiment,  and  an  arrest  under  such  circumstances  is  mali- 
cious.    (Johnson  v.  Ehberis,  11  Fed.  129,  6  Saw.  538.) 

'*  Malice  may  be  presumed  not  only  from  the  total  ab- 
sence of  probable  cause,  but  also  from  gross  and  culpable 
negligence  in  omitting  to  make  suitable  inquiries."  (26  Cyc. 
51.) 

''To  justify  by  advice  of  counsel  defendant  must  show  that 
he  or  his  prosecuting  agent  truthfully  and  correctly,  fully 
and  fairly  and  in  good  faith  stated  to  such  counsel  all  the 
facts  bearing  upon  the  guilt  or  innocence  of  the  accused." 
(26  Cyc.  34.) 

Before  the  prosecutor  can  rely  upon  the  advice  of  counsel 
as  a  defense,  it  must  be  shown  not  only  that  he  fully  and 
fairly  stated  all  of  the  facts  in  his  possession  concerning  the 
offense,  but  he  must  have  stated  all  facts  of  which  he  had 
been  put  upon  inquiry.  {Fl^kie  v.  Oherson,  82  Minn.  82, 
84  N.  W.  651 ;  Atchison,  T.  &  8.  F.  R.  Co.  v.  Brown,  57  Kan. 
785,  48  Pac.  31 ;  Whitehead  v.  Jessup,  2  Colo.  App.  76,  29 
Pac.  916;  Jeremy  v.  St,  Paul  Boom  Co.,  84  Minn.  516,  88 
N.  W.  13 ;  Dawson  v.  ScMoss,  93  Cal.  194,  29  Pac.  31 ;  Steed 
V.  Knowles,  79  Ala.  446 ;  Norrell  v.  Vogel,  39  Minn.  107,  38 
N.  W.  705;  Waiard  v.  Holmes  etc.,  2  Misc.  Eep.  303,  21  N.  T. 
Supp.  998;  Leakey  v.  March,  155  Pa.  St.  458,  26  Atl.  701; 
Barhight  v.  Tammany,  158  Pa.  St.  545,  38  Am.  St.  853,  28 
Atl.  n^',  Flora  v.  Russell,  138  Ind.  153,  37  N.  E.  593;  Cointe- 
ment  v.  Cropper,  41  La.  Ann.  303,  305,  6  So.  127.) 

BUDGE,  C.  J. — This  is  an  action  to  recover  damages  for 
an  alleged  malicious  prosecution.  The  material  facts  out  of 
which  this  litigation  arose,  briefly  stated,  are  as  follows; 
several  years  prior  to  the  commencement  of  this  action  the 
Murphy  Land  &  Irrigation  Company,  Limited  (which  will 
hereafter  be  referred. to  as  the  "Water  Company"),  con- 
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structed  a  dam  across  Sinker  Creek  in  Owyhee  county,  for 
the  purpose  of  impounding  the  natural  flow  of  the  waters  of 
that  stream.  Prior  to  the  construction  of  this  dam  a  portion 
of  the  waters  of  Sinker  Creek  had  been  appropriated  and  used 
by  settlers  along  the  stream.  For  the  purpose  of  determining 
the  relative  priorities  of  the  various  claimants  an  action  was 
instituted  in  the  district  court  for  Owyhee  county  by  Mat- 
thew Joyce  et  al.  against  the  Water  Company,  which  was 
pending  at  the  time  the  controversy  herein  related  occurred. 
During  the  pendency  of  this  suit  the  Water  Company  had 
agreed  with  the  other  claimants  to  turn  into  the  bed  of  the 
stream  below  the  dam  the  same  quantity  of  water  that  was 
entering  the  reservoir  by  means  of  the  channel  of  Sinker 
Creek. 

The  respondent  in  this  action  was  in  charge  of  the  Joyce 
ranch,  which  was  among  the  other  claimants  above  mentioned. 
Neitzel  at  the  time  of  the  controversy  was,  and  had  been  for 
some  time  prior  thereto,  the  secretary  and  treasurer  of  the 
Water  Company,  and  was  also  general  manager  of  the  dam  and 
reservoir.  An  employee  of  the  Water  Company,  Martin  M. 
Welch,  was  in  immediate  charge  of  the  dam  and  reservoir 
and  controlled  the  various  headgates  and  canals. 

A  dispute  arose  between  respondent  and  Welch  in  regard 
to  the  amount  of  water  that  was  being  released  by  the  Water 
Company  under  its  agreement.  The  respondent  contending 
that  something  over  600  miner's  inches  was  running  into  the 
reservoir  and  that  no  such  quantity  was  being  permitted  to 
flow  out  of  the  reservoir  into  the  creek  below.  And  he  there- 
upon took  possession  of  the  dam  and  turned  a  considerable 
quantity  of  water  into  the  creek,  so  that  it  would  proceed  to 
the  Joyce  ranch.  There  is  a  decided  conflict  in  the  evidence 
as  to  whether  or  not  Welch  objected  to  respondent's  conduct 
in  increasing  the  flow  of  water  into  the  creek.  However, 
there  is  no  conflict  in  the  evidence  that  later  Welch  re- 
adjusted the  gate  and  placed  a  chain  and  padlock  upon  it, 
which  the  respondent,  after  a  more  or  less  serious  controversy 
with  Welch,  broke  with  an  iron  bar,  raised  the  gates  and 
permitted  a  large  quantity  of  water  to  escape  from  the  reser- 
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voir  into  the  creek.  Nor  is  it  disputed  that  respondent  stood 
guard  over  the  dam  until  far  into  the  succeeding  night  and 
would  not  permit  Welch  to  adjust  the  gates  until  some  tempor- 
arily satisfactory  arrangement  was  made. 

After  Neitzel  stated  these  facts,  communicated  to  him  by 
Welch,  to  the  county  attorney  of  Owyhee  county,  the  latter 
informed  him  that  it  would  be  necessary  to  determine  whether 
or  not  a  criminal  action  would  lie,  and  for  that  purpose  he 
desired  time  to  look  into  the  question.  Shortly  thereafter 
he  telephoned  Neitzel  and  informed  him  in  effect  that  the 
respondent  was  guilty  of  an  indictable  misdemeanor.  It  was 
thereupon  arranged  by  Neitzel  and  the  county  attorney  that 
a  criminal  complaint  be  sworn  to  by  the  county  attorney, 
which  was  done,  and  a  wan*ant  was  thereupon  issued  out  of 
the  probate  court  and  later  served  upon  the  respondent,  who 
subsequent  thereto  appeared  in  said  court,  where  at  the  date 
fixed  a  preliminary  examination  was  held,  at  which  time  the 
depositions  of  the  witnesses  offered  on  behalf  of  the  state 
were  taken.  The  probate  court,  sitting  as  a  committing 
magistrate,  after  hearing  all  the  testimony  offered  by  the 
state,  discharged  the  respondent.  Thereafter  this  action  was 
brought  in  the  district  court  of  the  third  judicial  district  for 
Owyhee  county,  to  recover  damages  for  a  malicious  prosecu- 
tion, which  resulted  in  a  verdict  in  favor  of  respondent. 

Neitzel,  however,  offered  no  testimony  but  at  the  conclusion 
of  respondent's  case  made  a  motion  for  a  nonsuit  upon 
numerous  grounds,  which  motion  was  overruled  and  the  case 
submitted  to  the  jury,  a  verdict  was  rendered  in  favor  of  re- 
spondent and  judgment  entered  thereon.  This  is  an  appeal 
from  the  judgment  thus  entered. 

It  is  urged  that  the  court  erred  in  denying  Neitzel 's  motion 
for  a  nonsuit.  Under  this  assignment  of  error  we  think  may 
be  properly  determined  whether  in  this  action  the  respondent 
here,  the  plaintiff  below,  affirmatively  shows  that  there  was 
a  want  of  probable  cause,  in  the  absence  of  which,  malice  being 
present,  this  action  may  be  maintained.  {Crescent  City  lAve- 
stock  etc.  Co.  V,  Butchers'  Union,  etc,  Co,,  120  U.  S.  141,  7 
Sup.  Ct.  472,  30  L.  ed.  614;  Harkrader  v.  Moore,  44  Gal.  144; 
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Oomales  v.  Cobliner,  68  Cal.  151,  8  Pac.  697  j  and  other  cases 
cited  in  note,  4  L.  R.  A.  259.) 

If  we  understand  counsel's  contention  correctly,  they  in- 
sist that  the  respondent  was  charged  in  the  probate  court 
with  the  infringement  of  the  provisions  of  the  second  para- 
graph of  sec.  7146,  Rev.  Codes,  or,  in  other  words,  that  the 
respondent  was  charged  with  '* disturbing"  aheadgate,  which 
was  **  regulated  by  the  duly  authorized  agent  of  the  Murphy 
Land  &  Irrigation  Company,  Limited,  ....  and  used  and  to 
be  used  for  the  measurement  of  water."  Of  the  commission 
of  this  oflPense  he  was,  by  the  committing  magistrate,  dis- 
charged, which  being  true,  there  existed  prima  facie  evidence 
of  want  of  probable  cause.  The  fact  that  the  respondent  was 
discharged  by  the  committing  magistrate,  however,  is  not 
conclusive  so  far  as  the  question  of  probable  cause  is  con- 
cerned— ^that  is  to  say,  if  it  appears  affirmatively  from  the 
facts  introduced  upon  the  trial  that  he  was  in  truth  and  in 
fact  guilty  of  an  indictable  misdemeanor,  although  under  a 
different  statute,  even  though  Neitzel  acted  with  malice,  still 
there  would  not  be  an  absence  of  probable  cause.  The  fact 
that  the  respondent  was  not  charged  under  the  proper  statute 
with  the  commission  of  a  criminal  offense  would  furnish  no 
evidence  of  bad  faith  in  Neitzel  if  he  believed,  and  had  reason 
to  believe,  the  respondent  guilty  of  a  crime,  and  such  belief 
was  based  upon  personal  knowledge,  or  information  received 
from  others  upon  which  he  honestly  and  in  good  faith  relied. 

Probable  cause  has  been  defined  as  **the  existence  of  such 
facts  or  circumstances  as  would  excite  the  belief  of  a  reason- 
able mind,  acting  on  the  facts  within  the  knowledge  of  the 
prosecutor,  that  the  person  charged  was  guilty  of  the  crime 
for  which  he  was  prosecuted."  It  must  be  conceded  that  the 
proof  conclusively  shows  that  Welch  communicated  with 
Neitzel  over  the  telephone,  and  informed  him  of  the  fact 
that  the  respondent  went  upon  the  dam,  broke  the  lock,  inter- 
fered with  the  headgate,  and  discharged  a  large  flow  of  the 
water  out  of  the  reservoir  into  Sinker  Creek,  and  was  holding 
possession  of  the  works.  We  think  the  record  clearly  shows 
Neitzel  to  have  been  in  possession  of  knowledge  of  the  exist- 
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ence  of  such  facts  and  circumstances  as  would  excite  the  be- 
lief in  a  reasonable  mind  that  the  respondent  had  committed 
a  crime,  although  the  exact  nature  thereof,  or  the  particular 
statute  under  which  the  prosecution  would  lie,  may  not  have 
been  known  to  him. 

An  examination  of  the  record  discloses  the  fact  that  the 
respondent,  in  relating  the  incidents  of  the  dispute  between 
himself  and  Welch,  testified  that  he  went  upon  the  dam  and 
found  the  headgate  locked  with  a  padlock  and  that  he  broke 
the  lock  with  a  big  iron  bar ;  this  testimony  is  as  follows : 

"Q.  How  did  you  break  that  lockt    What  did  you  uset 

''A.  A  big  bar  of  iron,  put  it  inside  the  chain  and  lock  and 
pried  it  open. 

^'Q.  A  padlock  t 

''A.  Yes,  a  padlock  and  chain  around  the  standard  of  the 
wheel ,  I  broke  that  and  opened  the  headgate  and  let  the  water 
down  the  creek " 

The  query  therefore  arises :  Did  the  respondent  by  breaking 
the  lock  of  the  headgate  commit  a  crime?  As  the  case  stood 
at  the  time  the  motion  for  a  nonsuit  was  made,  it  had  been 
clearly  established  by  the  undisputed  facts  in  evidence  on  the 
part  of  the  respondent,  that  the  headgate,  which  had  been 
damaged  and  interfered  with  by  the  respondent,  was  ap- 
purtenant to  the  dam  used  by  the  Water  Company  for  the 
purpose  of  storing  water  and  distributing  the  same  to  the 
water  users  under  its  canal  system,  for  a  beneficial  use. 
Clearly,  the  act  of  the  respondent  in  breaking  the  padlock  and 
interfering  with  the  headgate  was  a  violation  of  sec.  7145, 
Eev.  Codes,  which  provides:  '*Any  person  or  persons  who  shall 
cut,  break,  damage,  or  in  any  way  interfere  with  any  ditch, 
canal,  headgate,  or  any  other  works  in  or  appurtenant  thereto, 
the  property  of  another  person,  corporation,  or  association  of 
persons,  and  whereby  water  is  conducted  to  any  place  for 
beneficial  use  or  purposes,  and  when  said  canal,  headgate, 
ditch,  dam,  or  appurtenances  are  being  used  or  are  to  be  used 
for  said  conduct  of  water,  shall  be  guilty  of  an  indictable  mis- 
demeanor." Not  only  did  Neitzel  have  reason  to  believe  that 
the  respondent  had  committed  a  misdemeanor^  but  a  misde- 
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meaner  had  actually  been  committed  by  the  respondent.  This 
being  true,  Neitzel  could  not  be  held  to  answer  in  damages, 
even  though  through  mistake  the  respondent  may  not  have 
been  charged  in  the  criminal  complaint  under  the  proper 
section  of  the  statute.  Respondent's  violation  of  the  above 
section  is  not  only  shown  by  his  own  admissions,  but  is 
abundantly  proven  by  all  the  facts  and  circumstances  appear- 
ing upon  the  trial  of  this  case.  While  it  may  be  conceded 
that  respondent  was  charged  under  sec.  7146,  Rev.  Codes, 
when  he  should  have  been  charged  under  sec.  7145,  Rev.  Codes, 
nevertheless  the  fact  that  the  county  attorney  prosecuted  the 
respondent  under  the  statute  which  failed  to  technically  de- 
scribe and  identify  the  offense  that  he  had  committed,  does 
not  rebut  the  fact  that  a  crime  had  been  committed.  It  affirm- 
atively appearing  that  the  respondent  was  guilty  of  a  criminal 
offense,  he  cannot  successfully  maintain  this  action  for 
malicious  prosecution.  {Adams  v.  Lisher,  3  Blackf.  (Ind.) 
241,  25  Am.  Dec.  102;  Threefoot  v.  Nuckols,  68  Miss.  116,  8 
So.  335;  Parkhurst  v.  MasteUer,  57  Iowa,  474,  10  N.  W.  864; 
and  other  cases  cited  in  26  Cyc.  26,  note  No.  63.)  As  stated 
in  the  case  of  Sears  v.  Hathcmay,  12  Cal.  277 : 

''A  party  who  stands  before  a  jury  in  such  a  case  as  this, 
on  pure  technical  law,  for  a  defense  against  an  act  of  moral 
turpitude,  and  claiming  a  discharge  because  his  prosecutor  has 
not  pursued  a  statutory  mode  of  proof  to  convict  him  of  a 
crime  punishable  by  the  statute,  may  congratulate  himself  that 
the  precautions  of  the  law  have  availed  him  to  escape  its  mer- 
ited penalty ;  but  he  certainly  ought  not  to  have,  in  addition  to 
this  immunity,  a  right  to  claim  a  small  fortune  from  his  victim 
for  having  mistaken  the  remedy,  or  not  been  as  well  versed 
as  himself  in  the  technicalities  which  sometimes  shield  guilt 
from  public  justice." 

See,  also,  McNvliy  v.  Walker,  64  Miss.  198,  1  So.  55;  Ruff- 
ner  v.  Hooks,  2  Pa.  Super.  Ct.  278 ;  Lancaster  v.  McKay,  103 
Ky.  616,  45  S.  W.  887 ;  Newton  v.  Wewoer,  13  R.  I.  616. 

There  are  numerous  errors  assigned  by  appellant  other  than 
the  one  herein  discussed,  which  we  think  are  in  the  main 
meritorious,  but  in  view  of  the  fact  that  it  is  so  patent  from 
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the  undisputed  facts  in  evidence  that  Neitzel  did  not  pro- 
cure respondent's  arrest  or  maintain  his  prosecution  without 
probable  cause,  we  have  confined  our  discussion  chiefly  to  this 
one  assignment.  It  clearly  appears  from  the  evidence  in  the 
record  that  the  respondent,  conceding  the  idea  which  may 
or  may  not  have  been  a  fact,  that  he  was  entitled  to  a  greater 
flow  of  water  to  be  used  upon  the  Joyce  ranch  than  he  was 
receiving,  assumed  the  right  to  take  the  law  into  his  own 
hands  and  go  upon  the  works  of  the  Water  Company  and  with 
force  and  such  violence  as  was  necessary  break  the  lock  of 
the  headgate,  remove  the  chain,  and  proceed,  in  total  disre- 
gard of  the  rights  of  others,  to  help  himself  to  such  water 
as  he  thought  he  was  entitled  to.  Whether  he  was  entitled 
to  this  water  or  how  much  he  was  entitled  to,  so  far  as  this 
action  is  concerned  is  immaterial.  The  relative  priorities  of 
water  claimants  upon  this  stream  could  not  be  determined  in 
this  manner,  but  could  only  have  been  determined  in  the 
manner  provided  by  law. 

The  action  of  the  district  court  in  denying  Neitzel's  motion 
for  nonsuit  is  reversed  and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  sustain  the  motion  and  dismiss 
the  case.     Costs  awarded  appellant. 

Morgan  and  Bice,  JJ.,  concur. 


(January  27,  1917.) 


WILLIAM  H.  KERNEY  and  CLARA  KERNET,  His  Wife, 
Respondents,  v.  EDITH  S.  HATFIELD,  Administratrix 
of  the  Estate  of  WILLIAM  J.  HATFIELD,  Deceased, 
Appellant. 

[Ift2  Pac.  1077.] 

Pleading  and  Practice — Default — Postponement — Terms. 

1.  When  a  defendant  has  a  pleading  on  file  which  tenders  an 
issue  of  law  or  fact,  although  filed  out  of  time,  but  before  motion 
for  default,  and  when  he  ia  in  court  and  ready  for  trial,  it  is  error 
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to  enter  a  default  against  him  and  to  order  that  it  become  absolute 
unless  he  pay  to  plaintiff  a  sum  of  money  by  way  of  terms. 

[As  to  right  to  enter  default  after  pleading  is  filed  out  of  time, 
see  note  in  Ann.  Gas.  1915G,  738.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Minidoka  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Order  overruling  a  motion  to  vacate  a  default  and  set  aside 
a  judgment.    Reversed. 

Hyatt  &  Bedford,  E.  R.  Dampier,  S.  H.  Hays  and  P.  B. 
Carter,  for  Appellants. 

**  There  can  be  no  judgment  by  default  where  there  is  on 
file  an  answer  or  other  pleading  of  the  defendant  raising  an 
issue  of  law  or  fact.''  (Crossan  v.  Cooper,  41  Okl.  281,  137 
Pac.  354;  Freeborn  v.  Chewelah  Copper  King  Min.  Co.,  89 
Wash.  519, 154  Pac.  1095.) 

A  default  for  failure  to  plead  cannot  be  entered  where  the 
pleading,  though  out  of  time,  is  on  file  at  the  time  the  default 
is  sought  to  be  entered.  {BertagnolU  Bros.  v.  Beriagnolli,  23 
Wyo.  228,  148  Pac.  374;  Reher  v.  Reed,  166  Cal.  525,  Ann. 
Cas.  1915C,  737,  137  Pac.  263;  Tregambo  v.  Comanche  Mill. 
&  Min.  Co.,  57  Cal.  501 ;  Lunnun  v.  Morris,  7  Cal.  App.  710, 
95  Pac.  907;  Peit  v.  Clark,  5  Wis.  198;  6  Ency.  PI.  &  Pr.  82, 
85;  31  Cye.  134;  23  Cyc.  750;  Eklund  v.  B.  R.  Lems  Lum- 
ber Co.,  13  Ida.  581,  92  Pac.  532.) 

'*In  determining  the  question  of  discretion,  the  power  of 
the  court  should  be  freely  and  liberally  exercised  under  the 
statute  to  mold  and  direct  its  proceedings  so  as  to  dispose  of 
cases  upon  their  substantial  merits."  (Pittock's  Estate, 
In  re,  15  Ida.  47  (52), 96  Pac.  212;  Hamilton  v.  Hamilton, 
21  Ida.  672, 123  Pac.  630.) 

Longley  &  Walters,  Taylor  Cummins  and  H.  C.  Mills,  for 
Respondents. 

Sec.  4220,  Rev.  Codes,  provides:  **A11  pleadings  subsequent 
to  the  complaint  must  be  filed  with  the  Clerk  and  copies 
thereof  served  upon  the  adverse  party  or  his  attorney." 


Digitized  by  VjOOQIC 


92  Eernet  v.  Hatfield.  [30  Idaho, 

Opinion  of  the  Court — Morgan,  J. 

Sec.  465,  California  Code  of  Civil  Procedure,  is  identical 
with  the  Idaho  statute,  and  the  California  court,  in  constru- 
ing this  statute  in  the  case  of  Fletcher  v.  Mctginnis,  136  Cal. 
362,  68  Pac.  1015,  says:  **This  statute  is  mandatory,  by  its 
terms,  and  a  pleading  prepared  for  the  purpose  of  filing  is 
not  a  pleading  in  fact  until  it  is  in  fact  filed  and  made  a  part 
of  the  record  of  the  case  as  provided  by  the  statute.  Not- 
withstanding the  service,  if  it  had  not  been  filed,  as  directed 
by  the  statute  within  the  time  allowed  to  answer,  it  would 
have  been  the  duty  of  the  clerk  upon  the  application  of  the 
plaintiff  to  enter  the  default  of  the  defendant.'* 

MORGAN,  J. — On  July  18,  1914,  the  above-named  respond- 
ents filed  their  complaint  in  the  district  court  whereby  they 
sought  to  recover  from  Edith  S.  Hatfield,  as  administratrix 
of  the  estate  of  William  J.  Hatfield,  deceased,  the  sum  of 
$3,370.84,  together  with  interest  thereon,  for  labor  performed 
and  services  rendered  for  deceased  during  his  lifetime  and 
at  his  instance  and  request,  between  March  15, 1911,  and  June 
14,  1913.  On  July  23,  1914,  appellant  filed  a  demurrer  to 
the  complaint  and  the  record  fails  to  disclose  what  action  if 
any,  was  taken  upon  it.  However,  the  record  in  a  compan- 
ion case,  wherein  these  respondents  were  plaintiffs  and  appel- 
lant, in  her  individual  capacity,  was  defendant,  shows  that 
the  demurrer  interposed  in  that  case  was  overruled  by  an 
order  signed  on  November  21st  and  filed  on  November  25th 
and  appellant  was  given  until  November  25th  in  which  to 
answer.  Respondents'  counsel  ask  us  to  indulge  the  presump- 
tion that  a  like  order  was  made  in  this  case  and  cite  for  our 
consideration  Smith  v,  Clyne,  16  Ida.  466,  101  Pac.  819, 
Chithrie  v.  Phelan,  2  Ida.  95,  6  Pac.  107,  and  United  States  v. 
Alexander,  2  Ida.  386,  17  Pac.  746.  In  view  of  the  conclu- 
sion we  have  reached  this  point  does  not  appear  to  be  material 
and  will  not  be  decided,  but  we  will  proceed  upon  the  theory 
that  the  demurrer  was  overruled  on  the  same  date,  and  that 
the  same  time  was  given  within  which  to  answer  in  this  case 
as  in  the  other. 
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On  November  23,  1914,  appellant  moved  for  a  continuance, 
and  in  support  thereof  ffled  affidavits  showing  that  she  was 
at  that  time  in  Portland,  Oregon,  where  she  was  convalescing 
from  a  surgical  operation  which  had  been  performed  upon 
her  there  on  November  10th,  and  that  she  would  not  be  able, 
with  safety  to  her  health,  to  attend  the  trial  at  Rupert,  Idaho, 
at  the  term  of  court  next  thereafter.  Certain  affidavits  were 
filed  by  respondents  in  opposition  to  the  motion  and  it  was 
denied. 

On  December  3, 1914,  appellant's  answer  was  filed,  in  which 
she  traversed  the  allegations  of  the  complaint  and  denied  the 
indebtedness,  and  on  the  next  day  counsel  for  respondents,  in 
open  court,  moved  for  a  default  upon  the  ground  that  the 
answer  had  not  been  filed  within  the  time  theretofore  fixed, 
by  order  of  the  court.  Although  appellant  was  in  court  with 
her  counsel  and  was  ready  for  trial,  Hon.  Chas.  0.  Stockslager, 
the  presiding  judge,  made  the  following  order: 

'*The  above-entitled  matter  coming  regularly  on  to  be  heard 
upon  motion  of  the  plainti£Es  for  default  for  the  reason  that 
no  answer  has  been  filed  as  by  law  required  or  within  the 
time  fixed  by  the  court  and  the  defendant  being  present  in 
court,  objecting  to  the  granting  of  said  motion  for  default 
and  it  appearing  to  the  court  that  upon  the  answer  being 
proper  and  issues  joined  upon  the  day  and  at  the  time  said 
cause  was  set  down  for  hearing  that  the  plaintiffs  in  said 
action  are  not  able  to  proceed  with  the  trial  of  said  cause,  for 
the  reason  that  such  answers  were  not  filed  as  by  law  required 
or  served  upon  the  attorneys  for  plaintiffs,  prior  to  the  time 
said  cause  was  called  for  hearing. 

"It  IS  Therefore  Ordered  that  said  motion  for  default  will 
be  sustained  and  judgment  for  default  entered  in  the  above- 
entitled  matter  unless  the  defendant  within  ten  days  hereafter 
shall  pay  to  the  said  plaintiffs,  their  expenses  and  all  thereof 
incurred  in  attending  upon  said  court  as  well  as  a  reasonable 
attorney's  fee,  to  be  taxed  in  the  sum  of  Fifty  Dollars,  also 
including  witness  fees  and  sheriff's  costs  as  per  the  attached 
memorandum,  and  in  case  such  amounts  be  paid  said  case 
shall  stand  continued  until  the  next  regular  or  special  term 
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of  said  court,  and  the  said  answer  so  proffered  by  the  de- 
fendant may  be  filed  in  said  cause.'' 

It  further  appears  that,  subsequent  to  the  entry  of  this 
order,  counsel  for  appellant  procured  the  consent  of  Judge 
Stoekslager  to  deliver  to  the  clerk  of  the  district  court  hia 
client |s  check  for  the  amount  of  money  therein  required  to 
be  paid,  to  be  by  him  held  pending  the  final  determination  of 
the  case,  in  lieu  of  the  payment  of  money  thereby  directed 
to  be  made,  and  that  before  the  check  could  be  procured  and 
deposited  Hon.  Edward  A.  Walters,  one  of  the  judges  of  the 
fourth  judicial  district,  on  December  19,  1914,  entered  an 
order  making  the  default  absolute. 

Thereafter  and  on  March  8,  1915,  proof  was  made  in  sup- 
port of  the  complaint  and  judgment  was  thereupon  entered 
in  favor  of  respondents.  Appellant  moved  to  vacate  the  de- 
fault and  set  aside  the  judgment.  .  The  court  entered  an  order 
overruling  the  motion.     This  appeal  is  from  that  order. 

The  record  fails  to  show  that  the  answer  was  served  upon 
respondents  or  their  counsel,  and  it  is  insisted  that  until  it 
had  been  both  filed  and  served  appellant  was  in  default.  Pro- 
ceeding upon  the  theory  that  the  demurrer  in  this  case  was 
overruled  by  an  order  signed  on  November  21st,  and  filed  on 
November  25th,  in  which  appellant  was  given  until  the  last- 
named  date  to  answer  and  bearing  in  mind  that  she  was,  at 
that  time,  in  Portland,  Oregon,  too  ill  to  travel  and  that  her 
attorney  was  in  Rupert,  Idaho,  and  giving  due  consideration 
to  the  showing  made  that  it  was  necessary  for  him  to  confer 
with  her  in  order  to  formulate  the  answer ;  that  she  reached 
Rupert,  in  response  to  an  urgent  telegram  from  him,  on  De- 
cember 3d,  and  that  the  answer  was  prepared  and  filed  im- 
mediately after  her  arrival;  also  that  it  was  impossible  to 
serve  it  upon  respondents'  attorney,  who  resided  in  Twin 
Palls,  prior  to  his  departure  from  that  city  to  attend  court 
in  Rupert  on  December  4th,  it  appears  to  us  that  counsel  for 
appellant  acted  as  promptly  as  the  circumstances  of  the  case 
would  permit  after  the  order  fixing  the  time  to  answer  was 
made.  However,  we  do  not  believe  the  service,  or  lack  of 
service,  is  decisive  of  the  principal  question  here  presented. 
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which  is:  May  a  default  be  entered  against  a  defendant  who 
has  appeared  and  filed  an  answer  after  the  expiration  of  the 
term  fixed  by  law  or  granted  by  the  court  for  answering  with- 
out first  disposing  of  the  issue  thereby  presented  t 

The  rule  is  stated  as  follows  in  vol.  6,  Enc.  PI.  &  Pr.,  p.  84 : 
**And  where  a  pleading  is  served  only  upon  the  plaintiff  and 
not  filed,  or  filed  only,  a  judgment  by  default  cannot  be  taken 
ignoring  it. 

"And  even  although  the  pleading  is  filed  out  of  time  the 
rule  obtains,  unless  defendant's  default  was  entered  prior  to 
the  filing  of  the  answer  or  plea.'* 

It  is  said  in  23  Cyc,  p.  750:  '*When  an  answer  or  other 
pleading  of  a  defendant,  raising  an  issue  of  law  or  fact,  is 
properly  on  file  in  the  case,  no  judgment  by  default  can  be 
entered  against  him;  to  authorize  a  default,  the  answer  or 
other  pleading  must  be  disposed  of  by  a  motion,  demurrer,  or 
in  some  other  manner."  (See,  also,  Pett  v.  Clark,  5  Wis.  198 ; 
Tregambo  v.  Comanche  Mill,  cfe  Mi7i,  Co,,  57  Cal.  501;  Lun- 
nun  V.  Morris,  7  Cal.  App.  710,  95  Pac.  907 ;  Reher  v.  Reed, 
166  Cal.  525,  Ann.  Cas.  1915C,  737,  137  Pac.  263 ;  Crossan  v. 
Cooper,  41  Okl.  281,  137  Pac.  354 ;  Bertagnolli  Bros.  v.  Ber- 
tagnolli,  23  Wyo.  228,148  Pac.  374;  Freeborn  v.  Chewelah 
Copper  King  Min.  Co.,  89  Wash.  519,  154  Pac.  1095 ;  Okla- 
homa  State  Bank  v.  Buzzard  (Okl.),  160  Pac.  462.) 

The  action  of  the  trial  court  in  making  the  order  whereby 
the  conditional  default  was  to  become  absolute  unless  appel- 
lant, within  ten  days  thereafter,  should  pay  to  respondents 
their  expenses  incurred  in  attending  upon  the  court,  together 
with  $50  attorney's  fees  and  costs,  appears  to  have  been  based 
upon  an  oral  statement  made  by  counsel  for  respondents  to 
the  effect  that  he  could  not  safely  go  to  trial  upon  so  short  a 
notice  of  the  issues  presented  by  the  answer.  It  seems  to  be 
likely  the  learned  trial  judge,  in  imposing  terms  upon  appel- 
lant, had  in  mind  sec.  4908,  Rev.  Codes,  providing:  **  When  an 
application  is  made  to  a  court  or  referee  to  postpone  a  trial, 
the  payment  of  costs  occasioned  by  the  postponement  may  be 
imposed,  in  the  discretion  of  the  court  or  referee,  as  a  condi- 
tion of  granting  the  same.'*    However,  that  statutory  pro- 
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vision  could  not  properly  have  been  invoked  in  this  ease 
against  appellant  for  her  application  for  a  postponement  had 
been  denied  and  she  was  ready  for  trial.  Furthermore,  no 
showing  by  way  of  aflSdavit,  or  otherwise  than  by  oral  state- 
ment of  counsel,  was  required  of  respondents  and  even  though 
the  case  was  a  proper  one  for  postponement,  the  provisions  of 
sec.  4372,  Rev.  Codes,  should  have  been  observed,  which  are: 
''A  motion  to  postpone  a  trial  on  the  ground  of  the  absence 
of  evidence  can  only  be  made  upon  affidavit  showing  the  mate- 
riality of  the  evidence  expected  to  be  obtained  and  that  due 
diligence  has  been  used  to  procure  it.  The  court  may  also 
require  the  moving  party  to  state,  upon  affidavit,  the  evidence 
which  he  expects  to  obtain;  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  given,  and  that  it  be 
considered  as  actually  given  on  the  trial,  or  offered  and  over- 
ruled as  improper,  the  trial  must  not  be  postponed." 

It  was  error  for  the  trial  court  to  enter  the  default  com- 
plained of  while  the  answer  was  on  file  and  to  order  that  such 
default  would  become  absolute  for  failure  upon  appellant's 
part  to  pay  to  respondents  their  expenses,  attorney's  fees 
and  costs.  The  order  making  the  default  absolute  was  also 
erroneous  and  the  judgment  subsequently  entered  cannot  be 
sustained. 

The  order  appealed  from  is  reversed  and  the  case  remanded, 
with  direction  to  the  district  court  to  try  the  issues  framed  by 
the  complaint  and  answer.    Costs  are  awarded  to  appellant. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(January  27,  1917.) 

WILLIAM  H.  KERNEY  and  CLARA  KERNEY,  His  Wife, 
Respondents,  v.  EDITH  S.  HATFIELD,  Appellant. 

[162  Pac.  1079.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judi- 
cial District,  for  Minidoka  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Order  overruling  a  motion  to  vacate  a  default  and  set  aside 
a  judgment.    Reversed. 

Hyatt  &  Redford,  E.  R.  Dampier,  S.  H.  Hays  and  P.  B. 
Carter,  for  Appellant. 

Longley  &  Walters,  Taylor  Cummins  and  Homer  C.  Mills, 
for  Respondents. 

Counsel  rely  on  briefs  filed  in  Kerney  et  ux.  v.  Hatfield, 
ante,  p.  90,  162  Pac.  1077. 

MORGAN,  J. — In  this  case  respondents  seek  to  recover 
judgment  from  appellant  in  the  sura  of  $437.50  for  labor 
performed  and  services  rendered  for  her  at  her  instance  and 
request  between  June  15,  1913,  and  October  1st  of  the  same 
year;  also  $125  claimed  by  way  of  statutory  penalty  by  reason 
of  payment  not  having  been  made  when  due  and  demanded. 

This  is  a  companion  case  to  Kerney  et  ux.  v.  Hatfield,  ante, 
p.  90,  162  Pac.  1077.  The  same  proceedings  were  had  in  both 
cases,  except  that  in  this  the  record  shows  the  demurrer  was 
overruled  and  the  time  for  answer  was  fixed,  while  in  the 
other  it  is  silent  upon  that  point. 

Upon  authority  of  Kerney  et  ux,  v.  Hatfisld,  supra,  the 
order  overruling  the  motion  to  vacate  the  default  and  set 
aside  the  judgment  in  this  case  is  reversed,  with  direction  to 
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the  district  court  to  try  the  issues  framed  by  the  complaint 
and  answer. 
Costs  are  awarded  to  appellant. 

Budge,  C.  J.,  and  Bice,  J.,  concur. 


(Janiary  27,  1917.) 

HENBT  C.  CLABK,  Plaintiff,  v.  PBED  C.  WONNACOTT, 

Defendant. 

[162  Pne.  1074.] 

Statutory  Construction — Public  Opficer— Term  of  Opkor— Vacancy 
— ^Holding  Over  —  Death   or   One  Elected  tq  OmoE   Betorb 

QUALinCATION. 

1.  See.  6  of  art.  18  of  the  constitution,  prescribing  that  the 
legislature  shall  provide  for  the  election  biennially,  in  each  of  the 
several  counties  of  the  state,  of  a  county  assessor,  merely  provides 
for  the  biennial  election  of  such  officer,  leaving  it  to  the  legislature 
to  prescribe  when  such  election  shall  be  held  and  when  the  term  of 
office  shall  commence  and  end. 

2.  Sec.  32a,  Bev.  Codes,  providing  that  every  officer  elected  for 
a  fixed  term  shall  hold  office  until  his  successor  is  elected  and  quali- 
fied is  not  in  conflict  with  sec.  6,  art.  18,  of  the  constitution,  provid- 
ing for  the  biennial  election  of  a  county  assessor. 

3.  Under  sec.  32a,  Bev.  Codes,  an  incumbent  of  a  pubUc  office  Is 
entitled  to  hold  such  office  until  his  successor  is  not  only  duly 
elected,  but  also  until  he  has  legally  qualified  for  such  office. 

4.  The  death  of  a  person  elected  to  an  office  before  he  qualifies 
therefor  does  not  create  a  vacancy  within  the  purview  ot  sec.  317, 
Bev.  Codes,  since  sec.  32a,  Bev.  Codes,  provides  that  every  officer 
elected  for  a  fixed  term  shall  hold  office  until  his  successor  is  elected 
and  qualified. 

5.  Under  the  provisions  of  sees.  32a  and  317,  Bev.  Codes,  a 
vacancy  in  a  public  office  exists  only  in  the  event  that  there  is  no 
person  lawfully  authorized  to  exercise  the  duties  of  such  office. 

6.  Under  the  law  of  this  state  the  person  elected  to  an  office  does 
not  become  the  incumbent  of  such  office  until  he  actually  qualifies. 

7.  Held,  under  the  facts  of  this  case  no  vacancy  existed  in  the 
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office  of  county  assessor  of  Kootenai  county  on  the  second  Monday 
of  January,  1917,  wUch  the  board  of  county  commissioners  of  said 
eounty  were  authorized  to  fill  by  the  appointment  of  plaintiff. 

[As  to  right  of  incumbent  of  public  office  to  retain  office  where 
successor  elected  or  appointed  is  ineligible,  see  note  in  Ann.  Oas. 
1913B,  677.] 

APPLICATION  for  writ  of  mandate.    Denied. 

C.  H.  Potts  and  Bert  A.  Reed,  for  Plaintiff. 

Sec.  317,  Rev.  Codes,  with  only  slight  differences  in  phrase- 
ology, was  contained  in  the  Revised  Statutes  of  1887.  The 
original  enactment  is  an  exact  counterpart  of  the  CalifoFnia 
statute  on  this  subject,  and  prior  to  its  adoption  was  con- 
strued by  the  supreme  court  of  California  in  People  v. 
Taylor,  57  Cal.  620;  Adams  v.  Doyle,  139.  Cal.  678,  73  Pac. 
582;  People  v.  Nye,  9  Cal.  App.  148,  98  Pac.  241 ;  Campbell  v. 
Board  of  Supervisors,  7  Cal.  App.  155,  93  Pac.  1061. 

A  vacancy  existed  under  the  general  provisions  of  law  and 
public  policy.  (State  v.  Hopkins,  10  Ohio  St.  509 ;  State  v. 
Dahl,  55  Ohio  St.  195,  45  N.  E.  56;  People  v.  Marsh,  30  Cal. 
App.  424,  159  Pac.  191.) 

**A  vacancy  in  an  elective  office  to  be  filled  by  appointment 
occurs  by  the  death  of  the  officer-elect  before  the  beginning 
of  his  term."  (In  re  Supreme  Court  Vacancy,  4  S.  D.  532, 
57  N.  W.  495.) 

*'If  a  person  elected  to  a  county  office  is  not  qualified  to 
hold  and  enter  into  the  same  at  the  time  fixed  by  law  there- 
for, the  office  is  vacant  and  may  be  filled  by  appointment'' 
(People  V.  Curtis,  1  Ida.  753 ;  Maddox  v.  York,  21  Tex.  Civ. 
App.  622,  54  S.  W.  24;  Olmstead  v.  Augustus,  112  Ky.  365, 
65  S.  W.  817.) 

McFarland  &  McFarland  and  Fred  D.  Crane,  for  De- 
fendant. 

**  A  vacancy  in  the  office  is  not  deemed  to  occur  as  the  result 
of  the  death  of  one  elected  to  office  before  the  beginning  of 
the  new  term,  where  the  deceased  has  not  qualified  and  where 
the  term  of  the  incumbent  is  until  his  successor  has  qualified." 
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(29  Cyc.  1401 ;  State  v.  Benedict,  15  Minn.  198;  State  v,  DaJil, 
55  Ohio  St.  195,  45  N.  E.  56;  People  v,  TUton,  37  Cal.  614; 
People  V.  Badgers,  118  Cal.  393,  46  Pac.  740,  50  Pac.  668; 
State  V,  Elliott,  13  Utah,  471,  45  Pac.  346;  People  v.  Edwards, 
93  Cal.  153,  28  Pac.  831.) 

**The  right  of  an  officer  to  hold  oflSce  until  his  guccessor  is 
elected  and  qualified  is  as  much  a  part  of  his  estate  in  the 
office  as  the  original  term  for  which  he  was  elected, "  {People 
V.  Green,  1  Ida.  235.) 

In  the  case  at  bar  there  is  no  vacancy  because,  on  the  death 
of  W.  B.  McFarland,  there  was  a  person  lawfully  authorized 
to  assume  and  exercise,  at  that  time,  the  duties  of  the  office, 
namely,  Wonnacott,  the  then  incumbent.  {State  v.  Metcalfe, 
80  Ohio  St.  244,  88  N.  E.  738.) 

There  can  be  no  appointment  unless  there  is  a  vacancy. 
{State  V.  Malone,  131  Tenn.  149,  174  S.  W.  257;  State  v, 
Osborne,  14  Ariz.  185,  125  Pac  884,  891 ;  People  v.  Whitman, 
10  Cal.  38;  State  v.  Harrison,  113  Ind.  434,  3  Am.  St.  663,  16 
N.  E.  384.) 

T.  A.  Walters,  Atty.  Genl.,  and  A.  C.  Hindman  and  J. 
Ward  Amey,  Assts.,  as  Amici  Curiae. 

The  North  Dakota  court  has  construed  constitutional  and 
statutory  provisions  of  that  state  similar  to  those  found  in 
sec.  6,  of  art.  18,  of  our  constitution,  and  sec.  32a,  Rev.  Codes, 
holding  that  the  incumbent  continued  in  office  until  his  suc- 
cessor was  elected  and  qualified.  {Jenness  v.  Clark,  21  N.  D. 
150,  Ann.  Cas.  1913B,  675,  129  N.  W.  357.) 

The  occurrence  of  a  vacancy  depends  upon  something  hap- 
pening to  the  "incumbent."  {Ballantyne  v.  Bower,  17  Wyo. 
356, 17  Ann.  Cas.  82,  99  Pac.  869.) 

BUDGE,  C.  J. — This  is  an  original  proceeding  to  procure 
the  issuance  of  a  peremptory  writ  of  mandate,  requiring  the 
defendant  to  admit  the  plaintiff  to  the  use  and  enjoyment  of 
the  office  of  assessor  of  Kootenai  county  and  to  deliver  over 
to  his  possession  all  the  records,  books  and  papers  belonging 
to  the  office  of  the  county  assessor  of  said  county. 
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The  facts  in  this  case  are  stipulated  by  counsel  for  the  re- 
spective parties  and,  omitting  the  formal  parts,  are  as 
follows: 

1.  "That  at  the  general  election  held  in  the  County  of 
Kootenai,  State  of  Idaho,  on  the  5th  day  of  November,  A.  D., 
1914,  the  defendant  was  duly  elected  county  assessor  of,  in 
and  for  the  county  of  Kootenai,  State  of  Idaho,  that  there- 
after at  the  time  required  by  law,  to  wit :  on  the  second  Mon- 
day of  January,  1915,  he  made  and  filed  his  official  oath  and 
gave  the  bond  required  by  law  and  duly  qualified  to  enter 
upon  and  did  enter  upon  the  duties  of  his  said  office,  and  that 
since  said  time  he  has  continued  to  perform  the  duties  of 
said  office/* 

2.  ''That  at  the  general  election  held  in  said  Kootenai 
County,  Idaho,  on  the  7th  day  of  November,  A.  D.  1916,  one 
William  B.  McParland  was  duly  elected  to  the  office  of  county 
assessor  of  said  Kootenai  County  for  the  term  of  two  years, 
commencing  on  the  second  Monday  of  January,  1917;  that 
after  the  election  of  said  William  B.  McFarland,  as  aforesaid, 
and  prior  to  the  second  Monday  of  January,  1917,  to- wit :  on 
the  25th  day  of  November,  A.  D.  1916,  the  said  William  B. 
McFarland  died;  that  at  the  time  of  his  death  he  had  not 
qualified  as  such  Assessor  of  Kootenai  County,  State  of  Idaho, 
and  had  not  made  6r  filed  his  official  oath  or  given  the  bond 
required  by  law. " 

3.  ".  ...  On  the  8th  day  of  January,  1917,  at  a  regular 
meeting  of  the  Board  of  County  Commissioners  of  Kootenai 
County,  State  of  Idaho,  the  said  Board  of  County  Commis- 
sioners made  and  entered  an  order  declaring  that  the  office 
of  county  assessor  of  said  county  was  vacant  because  of  the 
death  of  said  William  B.  McParland;  ....  that  thereupon 
the  said  Board  of  County  Commissioners  appointed  the  plain- 
tiff county  assessor  of  Kootenai  County,  for  the  term  com- 
mencing on  the  second  Monday  of  January,  1917 ;  that  said 
appointment  was  made  in  writing  and  filed  with  the  County 
Auditor  of  said  county." 

4.  ''That  the  plaintiff  ....  on  the  8th  day  of  January, 
1917,  duly  executed  and  filed  his  official  oath  as  such  assessor, 
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and  gave  the  bond  required  by  law,  which  bond  wa«  duly 
approved  by  the  said  Board  of  County  Commissioners  and 
filed ;  that  the  plaintiff  thereupon  demanded  the  possession  of 
said  office  of  county  assessor  from  the  defendant,  together  with 
the  records,  books  and  papers  thereof,  and  the  defendant  re- 
fused to  surrender  possession  of  the  said  office  of  assessor, 
or  any  of  the  records,  books  or  papers  of  said  office." 

The  question  therefore  involved  is,  did  a  vacancy  exist  in 
the  office  of  assessor  of  Kootenai  county,  on  the  second  Mon- 
day of  January,  A.  D.  1917 1  We  do  not  think  it  necessary 
to  enter  upon  a  discussion  of  the  conflicting  decisions  in 
arriving  at  a  determination  of  this  question;  it  will  be  con- 
ceded that  the  authorities  are  not  uniform.  A  correct  solu- 
tion of  this  question  depends  upon  a  proper  construction  of 
the  provisions  of  our  constitution  and  statutes. 

Sec.  6,  art.  18,  of  the  constitution  provides,  inter  alia: 

''The  legislature  ....  shall  provide  for  the  election 
biennially  in  each  of  the  several  counties  of  the  state,  •  •  •  • 
a  county  assessor,  ....  " 

Sec.  32a,  Rev.  Codes,  provides: 

"Every  officer  elected  ....  for  a  fixed  term  shall  hold 
office    until    his    successor    is    elected  ....  and    qualified, 

n 

The  constitutional  provision  above  cited  provides  for  the 
election  in  the  several  counties  of  the  state  of  a  county  assessor 
each  biennium,  while  the  statutory  provision  provides  that 
every  officer  elected  for  a  fixed  term  shall  hold  office  until 
his  successor  is  elected  and  qualified.  Are  these  two  provisions 
in  conflict,  and  the  statutory  provision  accordingly  unconsti- 
tutional and  void  f    "We  think  not. 

The  constitution  of  North  Dakota  contains  a  provision  sim- 
ilar to  the  one  we  now  have  under  consideration,  and  is  as 
follows : 

Sec.  150.  **A  superintendent  of  schools  for  each  county 
shall  be  elected  every  two  years,  ....  " 

Sec.  764,  Rev.  Codes,  of  the  latter  state  is  also  very  similar 
to  the  Idaho  statute  above  quoted,  and  is  as  follows : 
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**  There  shall  be  elected  in  each  organized  county,  .... 
a  county  superintendent  of  schools,  whose  term  of  office  shall 
be  two  years,  commencing  on  the  first  Monday  in  January  fol- 
lowing his  election,  and  until  his  successor  is  elected  and 
qualified." 

The  supreme  court,  in  discussing  the  question  of  whether 
the  statutory  provision  above  quoted  was  in  conflict  with  the 
constitutional  provision,  for  the  reason  that  the  latter  pro- 
vision provided  for  the  election  of  certain  officers  at  each  bien- 
nial election,  and  the  statute  provided  that  the  officer  elected 
should  hold  his  office  until  his  successor  is  elected  and  qualified, 
and  as  in  the  instant  case  it  was  contended  that  since  under 
the  constitution  the  county  assessor  must  be  elected  at  each 
biennial  election,  therefore  the  duration  of  the  term  is  definitely 
fixed  by  the  constitution  and  his  term  of  office  would  expire  at 
the  expiration  of  the  two  years ;  and  that  the  statute,  which 
provided  that  he  should  hold  his  office  until  his  successor  was 
elected  and  qualified,  was  in  conflict  with  the  constitution  and 
therefore  void,  in  the  case  of  Jenness  v.  Clark,  21  N.  D.  150, 
Ann.  Cas.  1913B,  675,  129  N.  W.  357,  says: 

'*We  do  not  construe  sec.  150  as  evidencing  any  intent  on 
the  part  of  the  framers  of  the  constitution  to  do  more  than 
merely  provide  for  the  biennial  election  of  such  officer,  leaving 
it  to  the  legislature  to  provide  when  such  election  shall  be 
held  and  when  the  term  shall  commence  and  end.  There  is 
nothing  therein  contained  from  which  it  can  be  legitimately 
argued  that  it  was  the  intention  to  deprive  the  legislature  of 
the  power  to  provide  against  vacancies  in  such  office." 

In  support  of  this  decision  the  court  cites  the  case  of  State 
V.  Fdbrick,  16  N.  D.  94,  112  N.  W.  74,  where,  in  discussing 
sec.  764,  Rev.  Codes,  1905  [sec.  638,  Rev.  Codes,  1899],  the 
court  says : 

"Under  this  provision  of  the  statute  it  appears  clear  that 
it  provides,  not  simply  for  a  term  of  two  years,  but  for  two 
years  and  any  additional  time  which  may  elapse  before  a 
successor  is  elected  and  qualified.  The  duly  elected  and  qual- 
ified superintendent,  after  the  expiration  of  the  two  years 
from  his  entering  upon  the  duties  of  the  office,  unless  a  suc- 
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cessor  was  duly  elected  and  qualified,  was  entitled  to  occupy 
the  office  and  perform  its  duties  with  precisely  the  same 
force  and  effect  as  though  he  himself  had  received  the  new 
certificate  of  election  and  qualified  anew.  That  this  is  the  law 
is  well  established  by  a  vast  number  of  authorities.  Under 
a  statute  like  ours,  holding  over  pending  the  election  and 
qualification  of  a  successor  is  as  much  a  part  of  the  term  of 
office  to  which  the  superintendent  is  elected  as  are  the  first 
two  years,  where  he  continues  in  office.  [Citing  numerous 
cases.]  Unquestionably  this  statute  was  enacted  with  a  view 
to  preventing  the  office  of  superintendent  of  schools*  from 
becoming  vacant  during  any  part  of  the  time,  and  unquestion- 
ably it  means  just  what  it  says — in  effect  that  one,  once  law- 
fully elected  and  qualified,  continues  to  hold  the  office  until 
his  successor  is  elected  and  qualified." 

We  have  therefore  reached  the  conclusion  that  sec.  32a, 
Rev.  Codes,  is  not  in  conflict  with  sec.  6,  art.  18,  of  the  con- 
stitution, and,  therefore,  not  unconstitutional  and  void.  The 
constitution  merely  provides  for  the  biennial  election  of  county 
officers,  and  it  is  left  entirely  to  the  legislature  to  provide 
the  time  of  holding  such  elections  and  when  the  term  shall 
commence  and  end,  and  unless  there  was  a  vacancy  in  the  office 
of  county  assessor,  under  the  provisions  of  sec.  317,  Rev. 
Codes,  or  unless  a  proper  construction  of  sec.  32a,  Rev.  Codes, 
provides  for  the  appointment,  there  can  be  no  question  of  the 
right  of  the  defendant  in  this  action  to  continue  to  hold  the 
office  of  county  assessor  of  Kootenai  county,  until  his  suc- 
cessor is  elected  and  qualified. 

How  should  the  phrase  *'or  appointed"  as  it  appears  in 
sec.  32a,  Rev.  Codes,  be  construed  ?  There  can  be  no  appoint- 
ment unless  there  is  a  vacancy ;  there  can  be  no  vacancy  where 
there  is  an  incumbent.  A  vacancy  exists  where  there  is  no 
person  lawfully  authorized  to  assume  and  exercise  at  present 
the  duties  of  the  office.  The  constitution  provides  for  the 
election  biennially  of  these  officers,  and  the  legislature  fixes 
their  terms — that  is  to  say,  the  legislature  fixes  the  time  when 
their  terms  begin  and  end  and  when  a  vacancy  occurs.  It 
necessarily  follows  that  if  an  officer  under  the  law  is  entitled 
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to  hold  his  office  until  his  successor  is  elected  and  qualified, 
that  the  election  of  the  officer  does  not  create  a  vacancy,  but  it 
requires  his  election  and  qualification  coupled  with  the  expira- 
tion of  his  predecessor's  term  to  create  a  vacancy.  Clearly, 
there  must  be  a  vacancy  under  the  provisions  of  sec.  317,  Rev. 
Codes,  before  the  office  can  be  filled  by  appointment ;  in  other 
words,  had  Mr.  McFarland  qualified  before  his  death  and 
after  the  expiration  of  his  predecessor's  term,  his  death  then 
would  have  created  a  vacancy  within  the  meaning  of  this 
section. 

Counsel  for  plaintiff  contends  that  there  was  a  vacancy  in 
the  said  office  on  the  second  Monday  of  January,  1917,  for  two 
reasons:  First,  under  the  express  provisions  of  sec.  317, 
Rev.  Codes,  which  in  part  is  as  follows : 

**  Every  civil  office  shall  be  vacant  upon  the  happening  of 
either  of  the  following  events  at  any  time  before  the  expira- 
tion of  the  term  of  such  office,  as  follows : 

'*6.  A  failure  to  elect  at  the  proper  election,  there  being 
no  incumbent  to  continue  in  office  until  his  successor  is  elected 
and  qualified,  nor  other  provision  relating  thereto." 

Second,  under  the  general  provisions  of  law  and  public 
policy.  We  will  dispose  of  these  propositions  in  the  order  in 
which  they  are  stated. 

In  the  instant  case  it  is  admitted  that  there  was  not  a  failure 
to  elect  a  successor  to  the  defendant  at  the  proper  election; 
it  must  also  be  conceded  that  there  was  an  incumbent  to  con- 
tinue in  office  until  his  successor  was  elected  and  qualified. 
Had  Mr.  McParland  lived  and  failed  to  qualify,  there  would 
have  been  no  vacancy,  under  our  statutes,  because  there  was 
an  incumbent  to  continue  in  the  office,  whose  right  it  was  to 
hold  the  office  until  his  successor  was,  not  only  duly  elected, 
but  also  qualified.  And  since  Mr.  McFarland  departed  this 
life  before  he  had  qualified  and  before  the  expiration  of  his 
predecessor's  term,  by  no  process  of  reasoning  is  it  possible 
to  consider  him  an  incumbent  of  the  office  after  his  death. 
And  in  this  there  is  a  distinction  between  the  statutes  of  Cali- 
fornia and  this  state.    Sec.  996,  Kerr's  Pol.  Code  of  Cali- 


Digitized  by  VjOOQIC 


106  Clark  v.  Wonnaoott.  [30  Idaho, 

Opinion  of  the  Court — ^Budge,  C.  J. 

fomia,  providing  for  vacancies  and  how  they  may  occur,  is 
in  part  as  follows : 

"An  office  becomes  vacant  on  the  happening  of  either  of 
the  following  events  before  the  expiration  of  the  term : 

'*9.  His  refusal  or  neglect  to  file  his  official  oath  or  bond 
within  the  time  prescribed." 

A  provision  similar  to  subd.  9  of  the  California  code  above 
quoted  was  in  force  in  this  state,  sec.  431,  subd.  9,  Revised 
Statutes,  1887,  but  was  repealed  by  the  Sess.  Laws  1899,  p.  67. 
Under  our  present  statute,  providing  for  vacancies  in  office 
and  how  they  may  occur,  it  is  not  necessary,  in  order  to  avoid 
a  vacancy  in  office,  that  the  person  elected  to  the  office  qualify 
upon  the  day  fixed  for  the  commencement  of  the  term  of  his 
office,  but  he  may  qualify  at  any  time  during  the  term  for 
which  he  was  elected.  While  under  the  code  and  the  deci- 
sions of  the  supreme  court  of  California  one  duly  elected  to 
an  office  is  the  incumbent  whether  he  qualifies  or  not,  but  un- 
less he  qualifies  upon  the  day  fixed  by  law  for  the  commence- 
ment of  his  term  a  vacancy  will  be  incurred.  In  the  case  of 
People  v.  Taylor,  57  Cal.  620,  the  court  says: 

**  ....  this  provision  of  the  code  [Pol.  Code,  sec.  996]  re- 
gards the  person  duly  elected  to  an  office  as  the  incumbent  of 
that  office  from  the  time  of  the  commencement  of  the  term  for 
which  he  was  elected  until  the  expiration  thereof,  whether  he 
qualifies  or  not." 

In  other  words,  the  person  duly  elected  to  an  office  becomes 
the  incumbent  of  that  office  from  the  time  of  the  com- 
mencement of  the  term.  While  under  our  statutes  the  per- 
son elected  to  an  office  does  not  become  the  incumbent  of 
the  office  until  he  qualifies.  To  the  same  effect  as  People  v. 
Taylor,  supra,  are  the  cases  of  Adams  v.  Doyle,  139  Cal.  678, 
73  Pac.  582;  People  v.  Nye,  9  Cal.  App.  148,  98  Pac.  241. 
Therefore,  the  cases  from  California,  cited  by  counsel,  being 
under  a  statute  not  in  our  code,  have  no  application  to  the 
case  at  bar. 

In  the  case  of  People  v.  Oreen,  1  Ida.  235,  it  appears  that 
Green  was  elected  in  1865  to  the  office  of  county  treasurer; 
one  Olidden  claimed  to  have  been  elected  to  the  same  office  in 
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1867.  The  latter  was  asking  possession  of  the  office,  assert- 
ing that  Green  held  it  without  any  legal  right,  warrant  or 
authority  whatever.  During  the  proceedings  one  Logan  was 
permitted  by  the  trial  court  to  intervene,  and  in  his  petition 
alleged  that  he  was  elected  to  said  office  in  1866.  Olidden 
dismissed  his  action,  and  upon  appeal  to  this  court  the  ques- 
tion of  the  right  to  hold  the  office  of  county  treasurer  was  con- 
tested by  Oreen  and  Logan.  The  court,  after  deciding  that 
Logan  could  not  intervene,  proceeded  to  discuss  his  petition, 
and  said : 

''But  admitting  the  right  of  Logan  to  intervene,  does  his 
petition  in  intervention  show  a  cause  of  action?  Oreen,  it  is 
alleged,  wrongfully  withholds  the  office  since  January,  1867, 
but  the  petition  directly  avers  that  the  intervener  has 
failed  to  qualify,  although  claiming  by  an  election  in 
1866,  to  hold  the  office  for  two  years  from  January,  1867. 
Now,  section  107,  page  499,  Laws  of  Idaho,  First  Session,  says : 
'The  county  treasurer  shall  hold  his  office  for  the  term  of  two 
years,  and  until  his  successor  is  chosen  and  qualified.'  The 
right  to  hold  until  his  successor  is  elected  and  qualified  is  as 
much  a  part  of  the  estate  in  the  office  as  the  original  term  of 
two  years.  [Citing  cases.]  Now,  before  Logan  can  show  his 
right  to  the  office,  admitting  his  claim  to  be  valid,  he  must 
procure  the  ouster  of  Oreen;  before  Oreen  can  be  ousted,  it 
must  be  shown  that  he  wrongfully  holds ;  to  show  this  it  must 
be  proved  not  only  that  his  successor  has  been  elected,  but 
that  he  has  duly  qualified — not  only  that  [he]  is  entitled  to 
the  office,  but  that  he  is  qualified  to  enter  into  the  possession 
the  moment  of  the  defendant's  ouster  therefrom.  The  inter- 
venor  does  not  show  himself  in  that  condition,  and  the  peti- 
tion is  in  this  respect  fatally  defective." 

This  decision  was  rendered  before  the  amendment  of  the 
1887  statutes  by  the  Session  Laws  of  1899,  and  we  do  not 
think  that  it  supports  plaintiflE's  theory  of  the  case. 

In  People  v.  Curtis,  1  Ida.  753,  upon  which  case  the  plain- 
tiff relies,  the  facts,  in  so  far  as  the  case  at  bar  is  concerned, 
are  substantially  as  follows :  The  defendant  was  probate  judge- 
elect  of  Ada  county,  but  was  held  to  be  unqualified  to  hold  the 
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ofiSce  because  he  had  been  a  member  of  the  preceding  legis- 
lature, which  had  increased  the  salary  of  the  probate  judge 
of  Ada  county ;  the  court  said : 

**If,  therefore,  the  defendant  was  not  qualified  to  enter 
upon  the  duties  of  the  ofiBce  of  probate  judge  of  said  county, 
on  the  first  Monday  of  January,  1879,  the  said  oflBce  would 
become  vacant,  and  the  vacancy  might  be  filled  in  accordance 
with  the  provisions  of  section  45  of  the  last-mentioned  act, 
and  the  office  to  be  again  filled  at  the  next  general  election  as 
provided  by  law." 

It  will  be  seen  that  the  vacancy  was  occasioned  in  the  latter 
case  by  reason  of  the  fact  that  Curtis  was  ineligible,  and, 
therefore,  could  not  legally  qualify  within  the  time  prescribed 
by  law.  Since,  however,  the  provision  of  the  statute,  creat- 
ing a  vacancy  upon  failure  to  qualify  within  the  time  pre- 
scribed, has  been  repealed,  this  case  has  no  application  to  the 
one  under  discussion. 

We  find  no  merit  in  counsel's  second  proposition. 

We  have  therefore  concluded  that  no  vacancy  existed  in  the 
office  of  county  assessor  of  Kootenai  county  on  the  second 
Monday  of  January,  1917,  which  the  board  of  county  com- 
missioners were  authorized  to  fill  by  appointment  of  the  plain- 
tiff. (Kimberlin  v.  State,  130  Ind.  120,  30  Am.  St.  208,  29 
N.  E.  773,  14  L.  B.  A.  858 ;  Commonwealth  v.  Hardey,  9  Pa. 
513;  State  v.  Benedict,  15  Minn.  198;  State  v.  Metcalfe,  80 
Ohio  St.  244,  88  N.  E.  738 ;  Ballantyne  v.  Bower,  17  Wyo.  356, 
17  Ann.  Cas.  82,  and  cases  cited  in  note,  pp.  86,  87,  99  Pac. 
869 ;  State  v.  Elliott,  13  Utah,  471,  Ann.  Cas.  1913B,  677,  note, 
and  cases  cited  therein,  45  Pac.  346.)  From  the  foregoing  au- 
thorities, which  in  our  opinion  support  defendant's  conten- 
tion, it  is  evident  that  the  defendant,  Fred  E.  Wonnacott,  is 
entitled  to  hold  the  said  office  of  county  assessor  until  his 
successor  is  duly  elected  and  qualified  according  to  law ;  and 
that  the  appointment  of  plaintiff  was  ineffectual  and  void. 
Peremptory  writ  denied.    Costs  awarded  to  defendant. 

Morgan  and  Kice,  J  J.,  concur. 
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(February  6,  1W7.) 

W.  C.  THOMPSON,  Appellant,  v.  JOHN  V.  HARRIS  and 
ANNA  B.  HARRIS,  Husband  and  Wife,  Respondents. 

[163  Pac.  611.] 

Appeal  —  Timi  fob  Tajunq  —  Statutory  Puovisions  —  Stbiot  Com- 

PUANGK. 

1.  Where  a  judgment  waa  entered  on  the  3d  day  of  December, 
1913,  and  no  appeal  was  taken  therefrom  within  sixty  days  from 
the  entry  thereof,  under  the  provisions  of  subd.  1,  sec.  4807,  Bev. 
Codes,  as  amended  by  the  Sess.  Laws  1911,  p.  367,  which  was  the 
law  in  force  at  the  date  of  the  rendition  and  entry  of  said  judg- 
ment, an  appeal  taken  from  said  judgment  on  December  1,  1914,  is 
too  late  to  have  said  judgment  reviewed  on  appeal,  this  court  being 
without  jurisdiction. 

2.  Subd.  2,  sec.  4807,  Rev.  Codes,  as  amended,  iupra,  provides 
an  appeal  may  be  taken  to  the  supreme  court  from  a  district  court, 
from  an  order  granting  or  refusing  a  new  trial,  within  thirty  days 
after  the  order  is  made  and  entered  on  the  minutes  of  the  court 
or  filed  with  the  clerk.  Where  an  order  denying  a  new  trial  was 
made  on  the  16th  day  of  December,  1913,  and  no  appeal  waa  taken 
therefrom  within  thirty  days  from  the  entry  thereof,  the  same  is 
subject  to  dismissal. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Bingham  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  to  foreclose  mechanic's  lien.  Judgment  for  defend- 
ants and  plaintiff  appeals.    Dismissed. 

Wm.  A.  Beakley,  for  Appellant,  cites  no  authorities. 

C.  S.  Beebe,  for  Respondents. 

Record  on  appeal  must  aflSrmatively  show  that  appellant 
has  complied  with  the  law  relative  to  appeals  to  give  the  court 
jurisdiction.     {Anderson  v,  Knoti,  1  Ida.  626.) 

Where  record  on  appeal  fails  to  show  a  compliance  with 
the  statute  or  rules  of  court,  appeal  will  be  dismissed.     {Pence 
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V.  Lemp,  4  Ida.  526,  43  Pac.  75 ;  Penny  v.  Nez  Perce  Co.,  4 
Ida.  642,  43  Pac.  570.) 

BUDGE,  C.  J. — This  is  an  appeal  from  a  judgment,  and 
from  an  order  denying  a  motion  for  a  new  trial.  The  judg- 
ment was  rendered  and  entered  on  the  3d  day  of  December, 

1913,  and  the  motion  for  a  new  trial  was  denied  on  the  1st 
day  of  December,  1914.  The  notice  of  appeal  and  under- 
taking on  appeal  were  both  filed  on  the  1st  day  of  December, 

1914,  the  notice  being  served  on  counsel  for  appellant  some 
time  in  December,  1914,  the  exact  date  of  service  not  appear- 
ing thereon. 

Sec.  4807,  Bev.  Codes,  as  amended  by  Sess.  Laws  1911, 
p.  367,  which  was  the  law  in  force  at  the  date  of  the  rendition 
of  the  judgment  in  this  case  and  the  making  of  the  order 
denying  appellant's  motion  for  a  new  trial,  fixes  the  time 
within  which  an  appeal  may  be  taken  from  a  final  judgment 
in  an  action  commenced  in  the  court  in  which  the  same  was 
rendered  at  sixty  days  after  the  entry  of  such  judgment; 
and  from  an  order  granting  or  refusing  a  new  trial,  within 
thirty  days  after  the  order  is  made  and  entered  on  the  min- 
utes of  the  court  or  filed  with  the  clerk. 

Practically  one  year  elapsed  after  the  entry  of  the  judg- 
ment before  the  notice  or  undertaking  on  appeal  was  filed 
with  the  clerk  of  the  district  court,  which  under  the  statutory 
provisions  above  cited  was  too  late  to  have  the  judgment  re- 
viewed. (2  R.  C.  L.  104,  and  cases  cited;  3  C.  J.  1040,  and 
cases  cited;  Campbell  v.  First  National  Bank,  13  Ida.  95,  88 
Pac.  639 ;  Oliver  v.  Kootenai  County,  13  Ida.  281,  90  Pac. 
107 ;  Arthur  v.  Mounce,  4  Ida.  487,  42  Pac.  509 ;  McElroy  v. 
Whitney,  24  Ida.  210,  133  Pac.  118.) 

The  notice  of  intention  to  move  for  new  trial  was  served 
and  filed  on  November  26,  1913,  which  was  eight  days  prior 
to  the  filing  of  the  judgment  and  decision  of  the  trial  court. 
Both  appeals  must,  therefore,  be  dismissed,  from  the  judg- 
ment because  not  taken  in  time,  and  from  the  order  denying 
the  motion  for  new  trial  because  the  notice  of  intention  to  move 
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for  new  trial  was  made  and  served  before  the  judgment  and 
decision  of  the  trial  court  was  entered. 

The  brief  of  counsel  for  respondent  in  this  case  is  marred 
by  certain  statements  derogatory  to  counsel  for  appellant 
which  are  wholly  uncalled  for,  and  in  no  way  connected  with 
anything  in  the  record  which  has  been  brought  to  our  atten- 
tion. This  court  cannot  countenance  tactics  of  this  sort  in 
the  presentation  of  cases,  and  it  is  ordered  accordingly  that 
respondents'  brief  be  stricken  from  the  files  and  that  no  costs 
be  allowed  for  printing  it.  Aside  from  this,  costs  are  awarded 
to  respondents. 

Morgan  and  Bioe,  JJ.,  concur. 


(February  9,  1917.) 


ar.  W.  MANET,  JOHN  MANET,  H.  G.  WELLS  and  B.  J. 
WELLS,  Copartners  Doing  Business  Under  the  Firm 
Name  and  Style  of  MANET  BROTHERS  COMPANT, 
Appellants,  v.  IDAHO  CONSTRUCTION  COMPANT, 
LIMITED,  a  Corporation,  Respondent. 

[163  Pac.  297.] 

Contracts  —  ENomsEB's  Estimates  —  Conflict  is  Evidenoe  —  Fraud 
AND  Mistake. 

1.  A  contract  for  tbe  construction  of  railroad  work  whicb  pro- 
Tides  that  the  chief  engineer  shaU  have  the  right  to  decide  all  ques- 
tiona  arising  between  the  parties  thereto  relative  to  said  work,  and 
as  to  the  true  intent  and  meaning  of  the  provisions  and  specifica- 
tions of  the  contract  and  the  specifications  under  which  the  work 
is  to  be  done,  and  that  his  decision  shall  be  binding  upon  all  parties 
to  the  agreement,  does  not  make  the  estimates  of  quantities  made 
by  the  chief  engineer  binding  upon  the  parties. 

2.  A  contract  for  the  construction  of  railroad  work  which  pro- 
Tides  that  the  subcontractor  shall  be  paid  as  per  chief  engineer's 
estimate  sheet  does  not  make  the  estimates  of  the  chief  engineer 
final  and  conclusive  upon  the  parties  to  the  contract. 
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3.  In  an  action  for  the  amount  due  for  the  construction  of  a 
railroad  roadbed  under  a  contract  which  does  not  make  the  estimates 
furnished  by  the  chief  engineer  final  and  conclusive  upon  the  parties, 
it  is  proper  for  the  trial  court  to  receive  competent  evidence  to  dis- 
close the  errors  and  mistakes  of  such  estimates,  if  anj  there  be. 
Such  evidence  is  admissible  without  reference  to  the  question  of 
fraud  or  bad  faith  on  the  part  of  the  engineer. 

4.  Where  the  evidence  is  conflicting  and  suficient,  the  verdict  of 
the  jury  will  not  be  disturbed. 

[As  to  effect  of  architects'  certificates  and  engineers'  estimates 
when  provided  for  in  contract,  see  note  in  56  Am.  St.  312.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  recover  on  account.  Judgment  for  defendant. 
Affirmed. 

V.  P.  Coffin  and  Ed.  R.  Coulter,  for  Appellants. 

A  provision  in  a  building  contract  referring  all  matters  in 
dispute  to  an  engineer,  architect  or  arbitrator  for  decision 
and  declaring  his  decision  thereof  to  be  conclusive  and  final 
is  valid  and  binding  upon  the  parties  in  the  absence  of  fraud, 
collusion  or  such  gross  error  or  mistake  as  would  imply  bad 
faith  or  failure  to  exercise  an  honest  judgment  on  the  part 
of  the  engineer.  {Martinsburg  &  P.  R,  Co.  v,  March,  114 
U.  S.  549,  5  Sup.  Ct.  1035,  29  L.  ed.  255 ;  Neuman  v.  United 
States,  81  Fed.  122 ;  Thompson  v.  Bradbury,  5  Ida.  760,  51 
Pac.  758;  Chicago,  S,  F.  dk  C.  R,  Co.  v.  Price,  138  U.  S.  185, 
11  Sup.  Ct.  290,  34  L.  ed.  917;  Siveet  v.  Morrison,  116  N.  Y. 
19,  15  Am.  St.  376,  22  N.  E.  276 ;  Shriner  v.  Craft,  166  Ala. 
146,  139  Am.  St.  19,  51  So.  884,  28  L.  R.  A.,  N.  S.,  450; 
Yowig  V.  Stein,  152  Mich.  310,  125  Am.  St.  412,  116  N.  W. 
195,  17  L.  R.  A.,  N.  S.,  231 ;  Williams  v.  Chicago,  8.  F.  &  C. 
Ry.  Co.,  112  Mo.  463,  34  Am.  St.  403,  20  S.  W.  631;  Pope  v. 
King,  108  Md.  37,  15  Ann.  Cas.  970,  69  Atl.  417,  16  L.  R.  A., 
N.  S.,  489 ;  Elliott  v.  Missouri,  K.  &  T.  R.  Co.,  21  C.  C.  A.  3, 
74  Fed.  707;  Chicago  S.  F.  &  C.  Co.  v.  Price,  138  U.  S.  185, 
11  Sup.  Ct.  290,  34  L.  ed.  917.) 
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The  contract  may  prescribe  limitations  and  conditions  as  to 
substantive  rights,  but  any  attempt  by  the  parties  to  stipulate 
as  to  the  remedy  is  void.  (Nute  v,  Hamilton  Mut,  Ins.  Co., 
6  Gray  (72  Mass.),  174,  2  Am.  St.  566,  note;  6  B.  C.  L.,  Con- 
tracts, sec.  160,  p.  754.) 

Nothing  prevents  parties  from  ascertaining  and  constitut- 
ing as  they  please  the  cause  of  action  which  is  to  become  the 
subject  matter  of  decision  by  the  courts.  {Holmes  v.  Richet, 
56  Cal.  307,  38  Am.  Rep.  54;  Wortman  v.  Montana  Cent,  Ry, 
Co.,  22  Mont.  266,  56  Pac.  316;  Thompson  v.  Charnock,  8 
Term  Rep.  139,  101  Eng.  Reprint,  1310;  Scott  v.  Avery,  5 
H.  L.  Cas.  811,  10  Eng.  Reprint,  1121 ;  WUliams  v.  Chicago, 
8.  F.  &  C.  Ry.  Co.,  112  Mo.  463,  34  Am.  St.  403,  20  S.  W.  631.) 

Edwin  Snow,  Harris  &  Smith  and  J.  W,  Galloway,  for 
Respondent. 

In  the  contract  under  consideration,  it  was  provided  that 
the  decision  of  the  chief  engineer  should  be  binding  upon  all 
parties  to  this  agreement.  It  has  been  decisively  settled  by 
this  court  that  such  a  provision  in  a  contract  is  nugatory  and 
void.  (Huber  v.  St.  Joseph's  Hospital,  11  Ida.  631,  83  Pac. 
768;  McCoy  v.  Able,  131  Ind.  417,  30  N.  E.  528,  31  N.  E.  453; 
Louisville  etc.  Ry.  Co.  v.  Donnegan,  111  Ind.  179,  12  N.  E. 
153;  Board  of  Commrs.  of  Hamilton  County  v.  Newlin,  132 
Ind.  27,  31  N.  E.  465.) 

The  ex  parte  estimate  of  the  engineer  given  in  evidence  for 
the  first  time  on  the  trial  could  not  be  treated  in  any  respect 
as  an  adjudication.  {Boteler  v.  Roy,  40  Mo.  App.  234;  Mc- 
Mahon  v.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  463 ;  Schwerin  v. 
DeGraff,  21  Minn.  354;  Wilson  v.  York  etc.  R.  Co.,  11  Gill  & 
J.  (Md.)  58.) 

The  respondent  was  reduced  to  the  extremity  of  proving 
its  case  by  the  best  evidence  obtainable,  which  was  right  and 
proper.  (Spaidding  v.  Coeur  d'Alene  Ry.  etc.  Co.,  5  Ida. 
528,  51  Pac.  408;  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  41,  and 
cases  there  cited.) 

IdUio,  Vol  80--8 
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RICE,  J. — In  July,  1910,  the  appellants  entered  into  a  con- 
tract with  the  Pacific  &  Idaho  Northern  Ry.  Co.,  for  the 
construction  of  the  roadbed  of  said  company  from  Evergreen, 
Idaho,  to  New  Meadows,  Idaho,  a  distance  of  about  fourteen 
miles.  Shortly  afterward  respondent  entered  into  a  contract 
with  the  appellants  whereby  as  subcontractor  it  agreed  to 
construct  about  three  miles  of  the  work.  The  appellants  in 
their  complaint  alleged  that  during  the  construction  of  the 
work  they  paid  out  money  upon  time  checks,  orders,  etc.,  and 
furnished  supplies,  teams  and  men  for  respondent  in  an 
amount  aggregating  $33,838.17,  all  of  which  was  paid  and 
furnished  at  the  special  instance  and  request  of  respondent 
and  for  which  respondent  promised  to  pay  the  appellants.  It 
is  admitted  by  appellants  that  the  respondent  was  entitled  to 
a  credit  for  work  done  to  the  amount  of  $29,918.97,  and  judg- 
ment for  the  difference  between  the  two  sums  is  prayed  for. 

The  respondent  in  its  answer  admitted  that  its  account  was 
properly  charged  by  the  appellants  with  various  items  to  an 
amount  aggregating  $26,400,  but  denied  that  it  should  be 
charged  with  any  greater  sum.  Respondent  also  alleged  that 
the  credits  to  which  it  was  entitled  for  work  performed  under 
its  contract  with  the  appellants  amounted  to  $37,329.80,  and 
prayed  for  a  judgment  in  the  sum  of  $13,136.52. 

The  respondent  further  alleged  in  its  answer  that  the  plain- 
tiffs fraudulently  and  arbitrarily,  and  in  violation  of  good 
faith  and  their  duty  to  the  respondent,  made  or  caused  to  be 
made  and  furnished  to  respondent  false  and  untrue  final  esti- 
mates, so  called,  of  the  amount  of  work  done  by  respondent 
under  its  said  contract.  Respondent  also  alleged  that  the 
appellants  charged  its  account  with  certain  spurious  and 
fictitious  items  and  overcharges  over  its  protest  and  without 
its  consent,  and  charged  respondent's  account  with  certain 
sums  of  money  paid  out  to  other  parties  without  any  author- 
ity from  respondent  and  against  its  express  direction,  and  that 
the  sum  of  such  spurious  items  and  amounts  paid  over  re- 
spondent's protest  and  against  its  consent  amounted  in  all  to 
$7,238.17. 
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The  case  was  tried  to  a  jury  and  judgment  entered  for  de- 
fendant in  the  sum  of  $2,599.43,  from  which  judgment  the 
plaintiffs  have  appealed  to  this  court. 

During  the  course  of  the  trial  evidence  of  engineers  was 
introduced  tending  to  show  that  the  number  of  yards  exca- 
vated from  certain  cuts  by  respondent  was  in  fact  materially 
greater  than  the  number  of  yards  shown  by  the  final  estimate 
of  the  engineer  of  the  railway  company. 

The  appellants  assign  as  error  the  action  of  the  court  in  per- 
mitting the  respondent  to  introduce  such  evidence,  for  the 
reason  that  the  terms  of  the  contract  between  the  plaintiffs 
and  defendant  provided  that  the  measurements  of  the  said 
chief  engineer  were  final  and  conclusive  between  the  parties, 
and,  further,  for  the  reason  that  the  introduction  of  such 
testimony  tended  to  contradict  and  vary  the  terms  of  the  final 
estimate  of  the  chief  engineer,  and  that  no  foundation  was 
laid  for  such  evidence  in  the  pleadings. 

Error  is  also  assigned  for  the  reason  that  the  measurements 
of  the  engineer  on  the  part  of  the  defendant  were  taken  more 
than  three  years  subsequent  to  the  completion  of  the  work, 
and  that  it  appeared  by  the  evidence  that  during  the  three 
years  intervening  large  quantities  of  material  had  been  re- 
moved from  the  cuts  by  the  railway  company. 

The  provisions  of  the  contract  which  it  is  claimed  make  the 
measurements  of  the  chief  engineer  of  the  railway  company 
final  and  conclusive  between  the  parties  to  this  action  are  all 
contained  in  two  paragraphs  of  the  contract. 

In  the  fourth  paragraph  is  found  the  following:  *'The  chief 
engineer  shall  have  the  right  to  decide  all  questions  arising 
between  the  parties  hereto  relative  to  said  work,  and  as  to  the 
true  intent  and  meaning  of  the  provisions  and  specifications 
in  this  contract  and  of  the  specifications  under  which  the 
work  is  to  be  done,  and  his  decision  shall  be  binding  on  all 
parties  to  this  agreement." 

The  eighth  paragraph  is  as  follows:  *'It  is  understood  and 
agreed  by  and  between  the  parties  hereto  that  the  sub-con- 
tractor shall  be  paid  for  the  work  performed  under  this  con- 
tract in  the  following  manner :  Ninety  per  cent  of  amount  due 
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for  work  under  this  contract  shall  be  paid  on  25th  of  month 
following  that  in  which  work  was  done  as  per  chief  engineer's 
estimate  sheet.  The  ten  per  cent  retained  monthly  shall  be 
payable  immediately  on  payment  of  final  estimate  to  Maney 
Bros.  &  Company  by  Pacific  &  Idaho  Northern  Ry.  Company." 

The  foregoing  provisions  of  the  contract  do  not  make  the 
estimates  of  the  chief  engineer  as  to  quantity  of  material 
moved  final  and  conclusive  upon  the  parties.  In  the  absence 
of  such  an  agreement  his  estimates  do  not  partake  of  the 
nature  of  a  final  adjudication. 

The  contract  in  the  case  at  bar  is  very  similar  to  the  con- 
tract under  consideration  in  the  case  of  Illinois  Central  R. 
Co,  V.  Manion,  113  Ky.  7,  101  Am.  St.  346,  67  S.  W.  40.  In 
that  case  the  contract  stipulated  that  the  engineer  in  charge 
should  certify  the  amount  done  each  month,  and  upon  his  cer- 
tificate Manion  should  be  paid  ninety  per  cent  of  the  sum 
earned,  the  remaining  ten  per  cent  to  be  paid  on  the  final 
estimate.    The  court  in  discussing  this  contract  said : 

**It  is  earnestly  maintained  for  the  company  that  the  esti- 
mates of  the  engineer  in  charge  are  conclusive  on  Manion,  un- 
less fraudulent,  or  so  grossly  erroneous  as  to  imply  fraud  or 
a  failure  to  exercise  an  honest  judgment :  City  of  Covington 
V.  Limerick,  19  Ky.  Law  Rep.  330,  40  S.  W.  254,  and  cases 
cited.  The  contract  in  this  case  is  different  from  that  in  the 
Limerick  case.  That  contract  provided  that  the  decisions  of 
the  engineer  should  be  final  and  binding  on  both  parties. 
There  is  no  such  provision  in  the  contract  before  us.  It 
simply  provides  that  the  amount  of  work  performed  under 
the  contract  shall  be  determined  by  the  measurements  and 
calculations  of  the  engineer  in  charge.  This  is  nothing  more 
than  a  stipulation  for  a  means  of  determining  the  amount  of 
work,  and  the  determination  by  the  engineer  is  entitled  to  no 
more  weight  than  a  determination  by  the  concurrent  act  of 
the  two  parties  under  a  provision  requiring  the  amount  of 
work  to  be  done  to  be  settled  in  that  way.  If  the  engineer 
was  guilty  of  fraud  or  made  a  mistake,  it  may  be  shown. 
Fraud  or  mistake  is  a  ground  for  relief  from  a  settlement 
made  by  the  parties  themselves,  and  we  see  no  reason  why 
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the  same  rule  should  not  apply  to  a  settlement  made  for  them 
by  the  servant  of  one  of  them  alone,  unless  the  contract  ex- 
pressly provides  otherwise:  2  Wood's  Railway  Law,  ll41; 
Memphis  etc,  JJ.  R,  Co,  v,  Wilcox,  48  Pa.  St.  161 ;  Radlway  Co, 
V,  Cummings,  6  Ky.  Law  Rep,  441 ;  Underwood  v.  Brockman, 
4  Dana  (34  Ky.),  309,  29  Am.  Dec.  407." 

In  the  case  of  Smith  v,  Faris-Kesl  Const.  Co,,  27  Ida.  407, 
150  Pac.  25,  this  court  quoted  from  the  case  of  Memphis  etc. 
R,  R.  Co.  V.  Wilcox,  supra,  in  part  as  follows: 

"In  this  contract,  however,  this  stipulation  for  finality  is 
wanting,  and  this  makes  a  most  material  difference.  It  pro- 
vides for  monthly  estimates,  and  in  the  end  for  a  final  esti- 
mate by  the  engineer,  without  any  dedarsltion  as  to  conclu- 
siveness. His  estimates  and  acts  have  no  quality,  therefore, 
of  an  adjudication.  It  must  depend  for  finality  on  its  in- 
herent accuracy,  and  to  test  whether  it  be  accurate  or  not,  it 
is  liable  to  be  met  by  any  competent  proof,  which  would  dis- 
close its  errors  and  mistakes,  if  there  be  any.'* 

Continuing  in  its  opinion  in  the  Smith  case  this  court  said : 

"In  the  contract  here  under  consideration  it  was  not  stipu- 
lated that  the  estimates  of  the  engineer  should  be  final,  bind- 
ing or  conclusive  upon  the  parties;  therefore  the  allegations 
of  fraud  in  the  complaint  were  immaterial  and  the  estimates 
of  the  engineer  were  subject  to  attack  for  inaccuracy,  and  it 
was  proper  for  the  trial  court  to  consider  all  the  evidence 
offered  and  admitted  touching  the  amount,  character  and 
classification  of  material  handled  by  respondent  in  the  con- 
struction of  the  canal." 

It  appears  to  us  that  in  regard  to  the  matter  under  con- 
sideration there  is  no  material  difference  between  this  case 
and  the  case  of  Smith  v,  Faris-Kesl  Const,  Co.,  supra. 

Under  the  contract  neither  the  monthly  estimates  nor  the 
final  estimate  were  conclusive  upon  the  defendant,  and  it  was 
proper  to  receive  any  competent  proof  tending  to  show  actual 
quantities  of  material  handled  in  the  excavations  and  fills. 
There  was  no  error  committed  by  the  trial  court  in  admitting 
the  evidence  offered. 
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The  remaining  error  complained  of  is  that  the  verdict  was 
contrary  to  the  evidence.  It  is  claimed  that  the  measure- 
ments by  the  defendant's  engineers  were  made  three  years 
after  the  excavation,  that  in  the  meantime  some  material  had 
been  removed  from  the  cuts,  and  that  for  this  reason  the 
measurements  were  inaccurate  and  not  entitled  to  be  ad- 
mitted in  evidence.  There  was  testimony,  however,  to  the 
effect  that  the  cuts  were  in  substantially  the  same  condition 
ss  when  they  were  first  excavated  by  the  defendant.  The 
evidence  was  admissible,  and  it  was  proper  for  the  jury  to 
consider  the  same  in  arriving  at  its  verdict. 

In  addition  to  the  variation  in  the  amount  of  material 
handled  by  respondent,  an  issue  was  raised  and  evidence  in- 
troduced as  to  certain  supplies  furnished  by  appellants  to 
other  parties  and  charged  to  the  respondent,  the  appellants 
claiming  that  they  were  authorized  to  do  so  and  the  respond- 
ent denying  any  authorization.  Also  that  appellants  had 
charged  several  thousand  dollars  against  the  respondent  for 
men,  teams  and  equipment  furnished  by  appellants  and  used 
upon  the  work  included  within  respondent's  subcontract. 
The  respondent  contends  that  all  such  men,  equipment  and 
teams  were  furnished  without  its  request  and  against  its  pro- 
test. There  was  also  a  considerable  amount  of  testimony  re- 
ceived as  to  the  reasonable  value  of  the  services  of  such  men, 
teams  and  equipment 

It  is  not  necessary,  however,  to  go  into  a  detailed  calcula- 
tion to  determine  the  full  extent  of  the  variation  between  the 
claims  of  the  plaintiff  and  the-  defendant,  as  it  sufSciently 
appears  that  there  was  ample  latitude  in  the  evidence  to  sus- 
tain the  verdict. 

The  evidence  being  properly  admitted  and  being  conflicting, 
the  verdict  of  the  jury  will  not  be  disturbed  by  this  court  and 
the  judgment  of  the  district  court  will  be  affirmed.  Costs 
awarded  to  the  respondent. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(February  10,  1917.) 

J.  B.  CHANDLER,  Respondent,  v.  ANDREW  LITTLE, 
Appellant. 

[163  Puc.  299.] 

PuBuo  IUnoe~-Begulation  of— Pouce  Powee— Bestbuction  or  Grass 
— ^Measube  or  Damage. 

1.  Bec8.  1217  and  121S,  Bey.  Codes,  making  it  unlawful  for  an 
owner  of  sheep  to  herd  them  or  permit  them  to  graze  within  two 
miles  of  the  dwelling-house  of  another,  and  proTiding  as  a  penalty 
that  the  party  injured  may  recover  from  sueh  owner  for  damages 
sustained  thereby,  were  enacted  and  are  enforced  in  the  exercise  of 
the  police  power  of  the  state. 

2.  Under  the  facts  of  this  case  the  measure  of  damage  is  the  loss 
respondent  actually  sustained  as  a  direct  result  of  appellant's  sheep 
grazing  off  and  destroying,  within  two  miles  of  his  dwelling-house, 
grass  growing  upon  the  public  range  which  his  stock  would  have 
fed  upon  had  it  not  been  so  grazed  off  and  destroyed. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  to  recover  penalty  for  the  violation  of  sec.  1217,  Rev. 
Codes.    Judgment  for  plaintiff.    Affirmed, 

E.  J.  Frawley  and  Scatterday  &  Van  Duyn,  for  Appellant. 

In  order  for  the  plaintiff  to  recover,  he  must  show  the  actual 
number  of  stock  that  would  have  been  ranged  by  him  upon 
the  public  range  grazed  or  herded  upon  by  the  sheep  within 
the  two  miles  of  his  dwelling-house  between  the  dates  in  which 
the  grazing  and  herding  was  done;  the  reasonable  value  of 
said  range  to  him  for  said  pasturage  between  the  dates  afore- 
said, which  valuation  must  be  shown  by  the  testimony  of  com- 
petent witnesses  as  to  the  reasonable  value  of  said  range. 
{Rosehorough  v.  WJiittington,  15  Ida.  100,  103,  96  Pac.  437.) 

The  question  of  damage  will  be  a  question  that  is  to  be 
settled  by  the  jury  and  not  by  the  witnesses.  (McChiire  v. 
Post  Falls  etc.  Mfg.  Co.,  23  Ida.  608, 131  Pac.  654;  McKissick 
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V.  Oregon  Short  Line  R.  Co.,  13  Ida.  195,  89  Pac.  629;  Axtell 
V.  Northern  Pac,  R.  Co,,  9  Ida.  392,  74  Pac.  1075;  McClain  v, 
Lewiston  etc.  Racing  Assn.,  17  Ida.  63,  20  Ann.  Cas.  60,  104' 
Pac.  1015,  25  L.  R.  A.,  N.  S.,  691;  Jenkins  v.  Commercial 
Nat.  Bank,  19  Ida.  290,  296,  113  Pac.  463 ;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Teese,  42  Okl.  188,  140  Pac.  1166,  52  L.  R.  A., 
N.  S.,  167;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilkinson,  55  Kan. 
83,  39  Pac.  1043.) 

Geo.  F.  Zimmerman  and  W.  A.  Stone,  for  Respondent. 

**Any  evidence  tending  to  show  what  the  grass  was  worth 
when  put  to  any  of  the  uses  for  which  it  was  valuable  should 
be  admitted. ' '  ( Ovlf  etc.  Ry.  Co.  v.  Matthem,  3  Tex.  Civ.  493, 
23  S.  W.  90;  People's  Ice  Co.  v.  Steamer  Excelsior,  44  Mich. 
229,  38  Am.  Rep.  246,  6  N.  W.  636.) 

"The  ordinai*y,  and  in  general,  the  only  legal  course  is  to 
lay  such  facts  before  the  jury  as  have  a  bearing  on  the  ques- 
tion of  damages  and  leave  them  to  fix  the  amount."  {Sweet 
V.  Ballentyne,  8  Ida.  431,  69  Pac.  995.) 

MORGAN,  J. — This  action  was  commenced  by  respondent 
to  recover  from  appellant  the  penalty  for  the  violation  of  sec. 
1217,  as  provided  for  by  sec.  1218,  Rev.  Codes,  which  sections 
are  as  follows : 

**Sec.  1217.  It  is  not  lawful  for  any  i)er8on  owning  or  hav- 
ing charge  of  sheep  to  herd  the  same,  or  permit  them  to  be 
herded,  on  the  land  or  possessory  claims  of  other  persons,  or 
to  herd  the  same  or  permit  them  to  graze  within  two  miles  of 
the  dwelling  house  of  the  owner  or  owners  of  such  possessory 
claim. 

**Sec.  1218.  The  owner  or  the  agents  of  such  owner  of 
sheep  violating  the  provisions  of  the  last  section,  on  com- 
plaint of  the  party  or  parties  injured  before  any  justice  of 
the  peace  for  the  precinct  where  either  of  the  interested  par- 
ties may  reside,  is  liable  to  the  party  injured  for  all  damages 
sustained;  and  if  the  trespass  be  repeated  is  liable  to  the 
party  injured  for  the  second  and  every  subsequent  offense  in 
double  the  amount  of  damages  sustained." 
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So  far  as  they  apply  to  the  facts  in  this  case,  sec.  1217 
makes  it  unlawful  for  any  person  owning  sheep  to  herd  or 
permit  them  to  graze  upon  the  public  range  within  two  miles 
of  the  dwelling-house  of  another,  and  sec.  1218,  as  a  penalty 
for  the  violation  of  the  former  section,  makes  the  owner  liable 
to  the  party  injured  for  all  damages  sustained  as  a  direct  re- 
sult of  the  sheep  being  so  herded  or  permitted  to  graze. 
These  sections  were  enacted  and  are  enforced  in  the  exercise 
of  the  police  power  of  the  state  for  the  preservation  of  the 
peace,  quietude  and  safety  of  the  inhabitants  of  sparsely  set- 
tled districts  where  public  range  exists  and  where  it  has, 
heretofore,  been  the  subject  of  contention  between  settlers 
and  the  owners  of  cattle  and  horses  upon  the  one  hand  and  of 
sheep  upon  the  other.  (Siefers  v.  Johnson,  7  Ida.  798,  97 
Am.  St.  271,  65  Pac.  709,  54  L.  R.  A.  785 ;  Sweet  v.  BdLlenr 
tyne,  8  Ida.  431,  69  Pac.  995 ;  Bacon  v.  Walker,  204  U.  S.  311, 
27  Sup.  Ct.  289,  51  L.  ed.  499.) 

The  trial  resulted  in  a  verdict  for  respondent  in  the  sum 
of  $100  and  judgment  was  rendered  in  his  favor  for  that 
amount  and  costs.     This  appeal  is  from  the  judgment. 

Appellant  contends  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict,  also  that  the  rulings  of  the  court,  as  to  the 
admissibility  of  evidence,  were  erroneous  and  that  error  was 
committed  in  giving  certain  instructions,  and  in  refusing  to 
give  others,  to  the  jury. 

The  record  discloses  that  respondent  is  a  farmer  and  stock- 
raiser,  and  that  on  and  about  May  24,  1913,  he  was  the  owner 
of  160  head  of  livestock,  consisting  of  horses  and  cattle,  which 
were  then  pasturing  upon  and  were  accustomed  to  range  and 
pasture  upon  about  1,000  acres  of  public  domain  and  other 
unfenced  lands  within  a  radius  of  two  miles  of  his  place  of 
residence;  that  on  fhe  date  above  mentioned  appellant's  ser- 
vants and  employees  brought  two  bands  of  sheep,  of  about 
2,000  head  each,  upon  the  public  range,  above  mentioned,  and 
herded  and  permitted  them  to  graze  thereon ;  that  one  of  the 
bands  were  so  kept  and  pastured  within  two  miles  of  respond- 
ent's dwelling-house  for  about  a  week  and  the  other  about 
half  that  length  of  time. 
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There  is  conflict  in  the  evidence  as  to  the  value  of  the  pub- 
lic land  within  two  miles  of  respondent's  premises  for  graz- 
ing purposes,  but  sufficient  evidence  was  adduced  to  justify 
the  jury  in  concluding  that  on  and  immediately  prior  to  the 
24th  day  of  May,  1913,  it  furnished  good  pasture  for  horses 
and  cattle  and  that  when  the  sheep  were  removed  the  grass 
was  practically  destroyed  and  the  land  was,  for  a  considerable 
period  of  time  thereafter,  almost  worthless  for  range  pur- 
poses; that  had  the  grass  not  been  destroyed  it  would  have 
furnished  feed  for  respondent's  stock  and  that  his  damage, 
by  reason  of  its  destruction,  amounted  to  the  sum  found  in 
the  verdict. 

Since  respondent  was  not  the  owner  of  the  grass  growing 
upon  the  public  domain  within  two  miles  of  his  residence,  but 
had  a  right  only  in  common  with  others  to  pasture  Ids  horses 
and  cattle  upon  it,  counsel  for  appellant  insist  that  the  dam- 
age recoverable  should  be  confined  to  the  actual  injury  sus- 
tained by  respondent  by  reason  of  his  loss  of  the  use  of  the 
range  during  the  time  the  sheep  were  being  herded  there. 

The  rule  contended  for  is  too  narrow.  Applied  to  the 
facts  of  this  case  it  would  mean  that  sufficient  grass  to  feed 
160  head  of  horses  and  cattle  during  the  number  of  months 
might  be  consumed  or  destroyed  in  violation  of  the  law  and 
the  penalty  would  be  limited  to  the  reasonable  value  of  pas- 
turage for  such  of  them  as  left  or  were  removed  from  the 
range  during  the  week  the  sheep  occupied  it.  Such  a  theory 
cannot  survive  when  we  apply  to  it  the  plain  language  of 
sec.  1218,  supra,  wherein  it  is  said:  "The  owner  ....  of 
sheep  violating  the  provisions  of  the  last  section,  ....  is 
liable  to  the  party  injured  for  all  damages  sustained. 

So  many  elements  may  enter  into  claims  arising  under  the 
law  regulating  the  use  of  the  range  that  we  will  not  attempt 
to  lay  down  a  general  rule  fixing  the  measure  of  damage  in  all 
cases,  but  will  say  that,  under  the  facts  of  this  case,  it  is 
the  loss  respondent  actually  sustained  as  a  direct  result  of 
appellant's  sheep  grazing  off  and  destroying,  within  two 
miles  of  his  dwelling-house,  grass  growing  upon  the  public 
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range  which,  in  reasonable  probability,  his  stock  would  have 
fed  upon  had  it  not  been  so  grazed  oflP  and  destroyed. 

The  instructions  given  correctly  state  the  law  applicable 
to  the  case,  and  we  find  no  error  in  the  rulings  of  the  trial 
judge  relative  to  the  admissibility  of  evidence. 

The  judgment  appealed  from  ia  affirmed.  Costs  are 
awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(February  10,  1917.) 

THORAL  JOHANSEN,  AppeUant,  v.  EUGENE  LOONET 
and  JAMES  H.  OAEES,  Respondents. 

[1^  Pac.  303.] 

Basis  or  Distinction  Between  Law  and  Equitt  Actions — ^Pleadings 
— ^Deed  Intended  as  Mortgage — Innocent  Pubchaseb  from  Mobt- 

OAGBE — ^BIOHT  to  TBIAL  BY  JuBY—V^AIVEB  OF  JUBT  TRIAL. 

1.  In  determining  whether  the  nature  of  an  action  is  legal  or 
equitable  the  eourt  must  take  into  eonsideration  the  averments  of 
plaintiff's  petition  or  complaint  and  the  body  and  substance  of  the 
ultimate  relief  sought. 

2.  Where  plaintiff  alleges  that  a  deed,  absolute  in  form,  was  in 
fact  intended  as  a  mortgage  since  it  was  given  as  security  for  a 
debt,  and  sues  for  an  amount  of  money  equal  to  the  difference  be- 
tween his  actual  indebtedness  to  the  grantee  and  the  greater  amount 
received  by  the  grantee  upon  sale  of  the  property  to  a  third  party, 
although  in  order  to  entitle  him  to  recover  this  surplus  he  must 
show  the  conveyance  to  have  been  in  fact  a  mortgage  instead  of  a 
deed,  such  proof  is  only  incidental  to  the  real  and  ultimate  issue 
presented,  which  is  whether  plaintiff  is  entitled  to  recover  a  money 
judgment. 

3.  The  apparent  purport  of  a  written  instrument  may  be  varied 
by  parol  evidence  when  such  instrument  is  vague  or  indefinite  in  its 
terms,  or  the  terms  contain  a  meaning  which  is  not  properly  ex- 
pressed but  which  was  intended  by  the  parties  to  be  a  part  of  the 
eontraet  or  transaction  and  binding  upon  them. 
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4.  Where  plaintiff  alleges  that  an  instrument  purporting  to  be 
a  deed  was  in  fact  a  mortgage,  and  seeks  to  recover  from  the  grantee 
the  difference  between  his  indebtedness  and  the  amount  received 
bj  the  grantee  on  sale  of  the  property  to  a  third  party,  and  joins 
such  third  party  with  the  grantee  as  a  defendant,  in  order  to 
affect  such  third  party  with  notice  of  the  grantee's  real  interest  in 
the  property  under  such  deed,  it  must  be  shown  that  such  third 
party  purchased  with  actual  or  constructive  notice  of  the  fact  that 
the  first  deed  was  in  fact  a  mortgage,  given  for  the  purpose  of 
securing  an  indebtedness,  and  unless  this  is  clearly  shown,  either 
by  parol  evidence  or  by  attendant  circumstances,  the  validity  of  the 
deed  given  by  the  grantee  to  such  third  party  cannot  be  attacked. 

5.  Held,  that  the  allegations  and  prayer  of  plaintiff's  complaint 
in  this  case  show  him  to  be  entitled  to  a  trial  by  jury,  under  sec.  7, 
art.  1,  of  the  constitution,  and  sees.  4358  and  4369,  Rev.  Codes, 
which  right  cannot  be  denied  him  in  the  absence  of  a  waiver. 

6.  Held,  that  the  acts  and  conduct  of  plaintiff  in  this  case,  as 
shown  by  the  record,  do  not  constitute  a  waiver  of  a  jury  trial. 

[As  to  parol  evidence  supplementing  deed  by  proof  a  collateral 
oral  agreement,  see  note  in  Ann.  Oas.  1914A,  455.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  in  assumpsit  for  money  had  and  received.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

S.  L.  Tipton  and  J.  B.  Eldridge,  for  Appellant. 

The  guaranty  that  "the  right  to  trial  by  jury  should  re- 
main inviolate*'  has  no  reference  to  equitable  eases.  (Chris- 
tensen  v.  Hollingsworth,  6  Ida.  87,  96  Am.  St.  256,  53  Pac. 
211.) 

The  right  to  a  jury  trial  may  be  waived  by  any  conduct  or 
acquiescence  inconsistent  with  the  intention  or  expectation 
to  insist  upon  it.  (24  Cyc.  154;  MacKellar  v,  Rogers,  109 
N.  Y.  468,  17  N.  E.  350;  Boyd  v.  Boyd,  12  Misc.  Rep.  119,  33 
N.  Y.  Supp.  74  (affirmed,  146  N.  Y.  403,  42  N.  E.  542) ; 
Keystone  D.  Co,  v.  Worth,  117  N.  C.  515,  23  S.  E.  427;  People 
V.  Firth,  88  Misc.  Rep.  217, 151  N.  Y.  Supp.  705.) 
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The  noticing  the  case  for  trial  after  the  jury  has  been  dis- 
charged will  have  the  effect  of  waiving  trial  by  jury.  {Cole 
V.  Terrell,  71  Tex.  549,  9  S.  W.  668;  Blankenship  v.  Parsons, 
113  Ala.  275,  21  So.  71.) 

The  statutory  method  of  waiving  a  jury  trial  is  not  exclu- 
sive. {Livdstrom  v.  Hope  Lumber  Co,,  12  Ida.  715  (721), 
88  Pac.  92 ;  Schumacher  v.  Crane-Churchill  Co.,  66  Neb.  440, 
92  N.  W.  609;  Keystone  Driller  Co.  v.  Worth,  117  N.  C.  515, 
23  S.  E.  427.) 

B.  S.  Crow  and  Wyman  &  Wyman,  for  Respondents. 

The  law  is  well  settled  that  assumpsit  is  an  action  at  law. 
(Kreutz  v.  Livingston,  15  Cal.  344,  345.) 

A  jury  trial  was  had  in  the  following  cases  for  money  had 
and  received :  Minor  v.  Baldridge,  123  Cal.  187,  55  Pac.  783 ; 
Lutz  V.  Rothschild,  4  Cal.  Unrep.  888,  38  Pac.  360;  Donovan 
V.  Purtell,  216  111.  629,  75  N.  E.  334,  1  L.  R.  A.,  N.  S.,  176; 
Peterson  v.  Foss,  12  Or.  81,  6  Pac.  397. 

''It  is  no  objection  to  the  maintenance  of  this  action  that 
equitable  principles  are  to  some  extent  to  be  applied  and  that 
the  money  sought  to  be  recovered  is  impressed  with  a  trust 
in  the  hands  of  the  holder."  {Merino  v.  Munoz,  99  App. 
Div.  201,  90  N.  Y.  Supp.  985.) 

Where  the  mortgagee  or  the  party  having  a  deed  for  the 
premises  as  security  for  the  debt  sells  the  same,  the  action 
for  money  had  and  received  is  the  remedy.  {Lander  v.  Cas- 
tro, 43  Cal.  497;  Scranton  v.  Begol,  60  Cal.  642.) 

This  being  an  action  at  law,  tiie  plaintiff  was  entitled  to  a 
trial  by  a  jury. 

**  Under  the  provisions  of  the  constitution  of  Idaho  the  right 
to  trial  by  jury  is  never  to  be  denied  even  though  an  account- 
ing is  involved."  {Russell  v.  Alt,  12  Ida.  789,  88  Pac.  416, 
13  L.  R.  A.,  N.  S.,  146 ;  Lindstrom  v.  Hope  Lumber  Co.,  12 
Ida.  714,  88  Pac.  92;  Robertson  v.  Moore,  10  Ida.  115,  77  Pac. 
218 ;  Dittemjore  v.  Cable  Milling  Co.,  16  Ida.  298,  133  Am.  St. 
98,  101  Pac.  593 ;  Davidson  Grocery  Co.  v.  Johnston,  24  Ida. 
336,  Ann.  Cas.  1915C,  1129, 133  Pac.  929.) 
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BUDGE,  C.  J. — In  1905  appellant  procured  from  respond- 
ent $6,500,  for  which  he  executed  and  delivered  a  warranty 
deed,  conveying  certain  real  estate,  arid  a  bill  of  sale  of  cer- 
tain personal  property.  The  money  thus  procured  was  to  be 
repaid  according  to  stipulated  terms.  The  appellant,  how- 
ever, failed  to  make  the  payments  as  agreed,  and  in  1907 
another  arrangement  was  made,  whereby  appellant  executed 
and  delivered  to  respondent,  Looney,  a  quitclaim  deed  to  said 
real  estate,  and  the  latter  surrendered  all  claim  or  ownership 
in  and  to  the  personal  property,  after  satisfying  a  certain 
chattel  mortgage  of  $400  then  due  on  said  personal  property. 
Thereafter  respondent,  Oakes,  having  purchased  a  one-half 
interest  in  the  real  estate  described  in  the  deed  from  the 
appellant  to  Looney,  the  whole  was  sold  and  conveyed  to  E.  H. 
Dewey.  Appellant  alleges  that  the  real  estate  thus  conveyed 
was  rightfully  his  and  had  been  conveyed  to  Looney  only  as 
security  for  the  money  borrowed,  and  that  he  should  be  per- 
mitted to  recover  the  sales  price  received  by  respondents,  less 
the  amount  of  the  appellant's  indebtedness  to  Looney. 

While  admitting  that  these  deeds  are  absolute  in  form,  the 
appellant  asserts  that  it  was  the  intention  of  the  parties  at 
the  time  of  the  transactions  that  they  should  serve  as  mort- 
gages only.  Although  counsel  presented  the  case  upon  the 
theory  that  the  deeds  given  by  appellant  to  respondent, 
Looney,  were  in  fact  mortgages,  it  appears  that  the  complaint 
seeks  to  set  out  facts  from  which,  if  true,  a  constructive  trust 
would  arise  in  favor  of  the  plaintifif.  Under  this  theory,  how- 
ever, the  result  would  be  the  same.  But  since  the  respond- 
ents have  conveyed  said  property  to  E.  H.  Dewey,  conceded 
for  the  purposes  of  this  action  to  be  an  innocent  purchaser, 
appellant  is  not  seeking  to  set  aside  the  deed  from  the  re- 
spondents to  said  E.  H.  Dewey,  but  seeks  to  have  the  deed 
declared  a  mortgage  as  between  himself  and  Looney  in  order 
to  hold  the  respondents  liable  for  the  difference  between  the 
amount  alleged  to  have  been  received  by  the  sale  to  Dewey 
and  the  appellant's  indebtedness  to  Looney.  Upon  this 
theory  he  instituted  an  action  in  the  district  court  in  and  for 
Ada   county,  which  was   in   form  a  common-law    action  of 
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<i$sumps%t  for  money  had  and  received,  to  which  a  demurrer 
was  interposed  and  sustained.  Thereafter  an  amended  com- 
plaint was  filed,  to  which  respondents  filed  an  answer.  The 
cause  coming  on  for  trial,  appellant  requested  a  jury  trial, 
but  the  trial  court,  being  of  the  opinion  that  the  issues  in- 
volved were  equitable  and  that  the  action  was  one  in  equity 
and  not  at  law,  denied  the  request  of  appellant,  who  there- 
upon refused  to  proceed  further  with  the  trial  of  the  cause, 
and  the  cause  was  thereupon  dismissed. 

This  is  an  appeal  from  the  judgment  of  dismissal,  the  appel- 
lant specifying  as  error  the  action  of  the  trial  court  in  deny- 
ing his  request  for  a  jury  trial,  and  insisting  that  this  is  an 
action  at  law,  since  the  only  relief  that  he  can  obtain  under 
the  pleadings  is  a  money  judgment.  While,  upon  the  other 
hand,  the  respondent  contends  that  the  latter  deed,  convey- 
ing the  real  estate,  is  an  absolute  conveyance,  intended  as 
such,  and  was  given  for  the  express  purpose  of  extinguishing 
whatever  title  appellant  may  have  had  in  and  to  the  real  prop- 
erty conveyed. 

The  important  question  raised  in  this  case,  therefore,  is :  Is 
this  an  action  at  law  or  a  suit  in  equity?  If  the  former, 
clearly  the  appellant  was  entitled  to  a  jury  trial  and  the 
judgment  of  the  trial  court  should  be  reversed.  It  would  be 
difficult  and  perhaps  impossible  in  all  cases  to  determine  from 
the  pleadings  alone  what  should  be  deemed  a  suit  in  equity 
as  distinguished  from  an  action  at  law. 

In  this  case  one  of  the  important  facts  to  be  decided  is 
whether  the  second  deed,  given  by  appellant  to  Looney,  was 
a  deed  absolute,  and  vested  the  title  to  the  real  estate  therein 
described  in  fee  simple  in  Looney,  as  it  purported  to  do  upon 
its  face,  or  whether  it  was  in  truth  and  in  fact  a  mortgage, 
intended  as  such  and  given  for  the  purpose  of  securing  an 
indebtedness,  the  equitable  title  to  remain  in  the  appellant. 
The  latter  is  not  seeking  in  this  action  to  have  the  deed 
declared  a  mortgage  for  the  purpose  of  redemption;  never- 
theless, in  order  for  the  appellant  to  recover  under  any 
circumstances,  it  will  be  necessary  for  the  court  or  jury  to 
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determine  whether  the  deed  given  by  the  appellant  to  Looney 
is  a  mortgage  or  an  absolute  conveyance. 

Therefore,  in  determining  the  nature  of  the  present  action, 
this  court  must  be  influenced  by  the  averments  of  plaintiff's 
petition  or  complaint  and  the  body  and  substance  of  the  relief 
which  he  is  seeking.  What  relief  is  he  seeking — is  it  pri- 
marily the  cancelation  of  the  deedT  We  think  not.  He  is 
claiming  an  amount  of  money,  the  difference  between  the 
sales  price  received  by  the  respondents  from  Dewey  and  the 
plaintiff's  indebtedness  to  respondent,  Looney,  under  the 
transactions  herein  involved.  Admitting  that,  in  order  to 
entitle  him  to  recover  this  surplus,  he  must  show  the  convey- 
ance to  have  been  a  mortgage  instead  of  a  deed;  this  prop- 
osition would  seem  to  be  only  incidental  to  the  real  issue 
presented  by  the  case,  and,  therefore,  not  controlling  in  deter- 
mining whether  it  is  a  suit  in  equity  or  an  action  at  law.  The 
fact  that  there  is  an  equitable  question  involved  in  a  case  is 
not  decisive  of  its  nature. 

There  is  a  rule  of  law  dating  almost  as  far  back  as  the 
statute  of  frauds,  which  allows  the  purport  of  a  written  in- 
strument to  be  varied  by  parol  evidence,  when  such  instru- 
ment is  vague  or  indefinite,  or  when  there  is  a  hidden  meaning 
not  expressed  in  its  terms,  but  which  was  equally  intended  to 
be  a  part  of  such  transaction  and  binding  upon  the  parties. 
The  reason  for  this  rule  is  very  obvious.  The  appellant  in 
this  action  seeks  to  establish  what  he  contends  to  be  the  agree- 
ment between  himself  and  Looney  at  the  time  the  latter  deed 
was  given,  which  was  not  to  bind  them  in  the  manner  ex- 
pressed in  the  written  instrument.  In  order  to  do  this  it  will 
be  necessary  for  the  appellant  to  show  that  the  deed,  though 
absolute  on  its  face,  was  given  to  secure  the  payment  of  a  fixed 
sum  of  money  within  a  specified  time  and  was  intended  as 
a  mortgage.  As  affecting  Oakes  it  must  be  shown  that,  at 
the  time  he  purchased  the  one-half  interest  from  Looney, 
he  did  so  either  with  knowledge  of  the  fact,  if  such  be  the 
fact,  that  the  conveyance,  from  appellant  to  Looney,  although 
a  deed  absolute  in  form,  was  intended  as  a  mortgage,  or  that 
he  waj9  in  possession  of  knowledge,  or  informed  of  such  facts. 
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as  would  be  suflBcient  to  put  a  prudent  man  upon  inquiry, 
which  inquiry,  if  prosecuted  with  reasonable  diligence,  would 
certainly  have  led  to  a  discovery  of  the  fact.  (Pomeroy,  3d 
ed.,  sec.  597.)  The  general  rule  would  seem  to  be  that  unless 
these  facts  are  clearly  shown,  either  by  parol  evidence  or  by 
attendant  circumstances,  such  as  the  condition  and  relation 
of  the  parties,  or  gross  inadequacy  of  price,  the  court  would 
not  be  justified  in  upholding  a  judgment  or  verdict  contrary 
to  the  rights  of  the  parties  as  expressed  in  the  written  instru- 
ment. {Wallace  v.  Johnstone,  129  U.  S.  58,  9  Sup.  Ct.  243, 
32  L.  ed.  619.) 

The  perplexing  question  involved  in  this  case  is  whether 
appellant  is  entitled  to  a  jury  trial  in  order  that  the  facts 
and  circumstances  surrounding  the  giving  of  the  latter  deed 
may  be  submitted  to  a  jury  for  the  purpose  of  determining 
the  character  of  the  instrument.  Aided  by  the  decisions  of 
appellate  courts  of  other  states,  quoted  below,  we  have  reached 
the  conclusion  that  sec.  7,  art.  1,  of  the  constitution,  and  sees. 
4368  and  4369,  Rev.  Codes,  secure  to  appellant  the  right  of 
a  jury  trial,  which  cannot  be  denied  him  in  the  absence  of  a 
waiver. 

The  Nebraska  case  of  Yager  v.  Exchxmge  National  Bank, 
52  Neb.  321,  72  N.  W.  211,  is  entitled  to  considerable  weight, 
because  of  its  analogous  facts  and  of  the  sound  reasoning  of 
the  opinion.  There  the  petition  alleged  that  the  plaintiff  had 
executed  to  the  defendant  a  deed  absolute  in  form,  but  in 
fact  a  mortgage;  that  the  defendant  had  sold  the  land,  re- 
ceiving more  than  sufficient  to  pay  the  debt.  The  prayer  was 
for  judgment  for  that  surplus.     The  court  said : 

'*It  is  true  that,  in  order  to  establish  the  plaintiff's  right 
to  the  money,  it  is  necessary  for  him  to  show  that  a  deed 
absolute  in  form  was  a  mortgage;  but  the  determination  of 
this  issue  is  only  incidental  to  the  main  object  of  the  action, 
which  is  the  recovery  of  money.  No  decree  declaring  the 
trust  is  required,  nor  is  it  sought  to  establish  any  equitable 
interest  in  the  land.    It  is  merely  necessary  to  prove  these 

facts  in  order  to  accomplish  another  object We  are 

very  clearly  of  the  opinion  that  the  case  before  us  was  in 

Idaho,  Vol.  80-^ 
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ita  nature  one  for  money  had  and  received,  that  the  plaintiff 
was  entitled  to  a  jury  trial,  and  that  the  court  erred  in 
referring  the  case." 

The  case  of  Boyce  v.  Allen,  105  Iowa,  249,  74  N.  W.  948,  is 
almost  as  directly  in  point.    There  the  court  said: 

''This  complaint  is  grounded  upon  the  claim  that  plaintiff 
cannot  have  the  relief  asked  in  these  counts  until  the  deed 
and  bill  of  sale  are  reformed  so  as  to  make  them  conditional, 
instead  of  absolute,  conveyances,  and  that  equity  alone  can 

grant  such  reformation To  entitle  plaintiff  to  recover, 

it  is  only  necessary  to  find  the  actual  consideration  which 
defendant  was  to  pay  for  these  properties,  and  to  credit  him 
with  what  he  has  paid  in  accordance  with  the  agreement  of 

the    parties The   plaintiff   might  have  so  drawn  his 

pleadings  as  to  demand  the  cancelation  of  the  alleged  deed 
of  conveyance  and  the  setting  aside  of  the  alleged  settlement, 
but  he  did  not  do  so.  That  the  pleadings  set  out  facts  which, 
if  true,  would  entitle  plaintiff  to  equitable  relief,  is  imma- 
terial, so  long  as  such  relief  is  not  demanded.  ....  There 
was  no  error  in  overruling  the  motion  to  transfer  to  equity." 

In  the  case  of  Barcheni  v.  Snyder,  128  Wis.  423,  107  N.  W. 
329,  where  the  facts  are  very  similar,  if  not  identical  with 
those  at  bar,  the  plaintiff  alleged  that  he  deeded  land  to  the 
defendant  as  security  for  a  loan,  taking  back  a  land  contract 
for  reconveyance  on  payment  of  the  debt,  and  that  defendant 
thereafter  wrongfully  conveyed  the  land  without  authority, 
for  a  certain  sum,  and  prayed  that  the  deed  and  contract 
be  adjudged  to  constitute  a  mortgage,  and  that  defendant 
account  for  the  amount  received  by  him  on  the  sale,  less  the 
amount  of  plaintiff's  indebtedness  and  interest,  and  that 
plaintiff  have  judgment  for  such  balance.    The  court  said: 

**The  only  relief  necessary  is  a  judgment  for  a  certain 
definite  sum  of  money  held  by  the  defendant  which  of  righT 
is  alleged  to  belong  to  the  plaintiff.  This  relief  can  be  fully 
obtained  in  an  action  at  law  as  for  money  had  and  received." 

The  same  court  in  the  case  of  Kent  v,  Agard,  24  Wis.  378, 
says: 
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**  Indeed,  it  seems  difiSeult  to  imagine  any  other  action  by 
which  the  plaintiflP  could  bring  the  question  to  trial.  If  he 
should  bring  an  equitable  action,  and  ask  to  have  the  deed 
declared  a  mortgage,  it  would  seem  to  be  a  suflScient  answer 
to  tell  him  that  if  it  was  a  mortgage  in  fact,  he  could  prove 
it  in  an  action  at  law,  and  it  would  then  have  only  the  effect 
of  a  mortgage." 

For  further  authorities  see  the  cases  cited  in  the  above  opin- 
ions, and  also :  Bogk  v.  Oassert,  149  U.  S.  17,  13  Sup.  Ct.  738, 
37  L.  ed.  631 ;  Jordan  v.  Warner's  Estate,  107  Wis.  539,  83 
N.  W.  946 ;  8  Encyclopedia  of  U.  S.  Supreme  Court  Reports, 
464.    In  the  latter  work  it  is  said : 

**The  question  as  to  whether  a  conveyance  constitutes  an 
absolute  deed  or  a  mortgage  is  a  question  of  fact  to  be  deter- 
mined by  the  jury. ' ' 

We  are  frank  to  admit  that  upon  a  cursory  examination  of 
the  complaint  in  this  case  we  were  strongly  of  the  opinion 
that  the  suit  was  one  in  equity,  but  from  a  careful  examina- 
tion of  the  foregoing  and  many  other  authorities,  it  is  evi- 
dent that,  not  only  were  we  mistaken  in  our  first  impression, 
but  that  the  learned  trial  court  was  also  wrong  and  erred  in 
denying  the  appellant  a  jury  trial.  And  since  we  view  the 
serious  question  that  is  involved  in  this  appeal  to  be  the  ques- 
tion of  the  right  to  a  jury  trial  by  the  appellant,  we  do  not 
deem  it  necessary  to  discuss  in  detail  the  second  proposition 
urged  by  respondent,  namely,  that  under  the  rules  in  force 
in  the  trial  court  the  attorney  for  the  appellant,  if  entitled 
to  a  jury  trial,  by  his  acts  and  conduct  waived  the  same.  We 
do  not  think  the  record  would  justify  us  in  so  holding.  The 
judgment  of  the  district  court  is  reversed  and  the  case  is  re- 
manded, with  instructions  to  grant  the  appellant  a  jury  trial. 
Costs  awarded  to  appellant. 

Rice,  J.,  concurs. 

MORGAN,  J.,  Concurring. — I  concur  in  the  conclusion 
reached  in  this  case,  but  dissent  from  that  portion  of  the 
opinion  referred  to  in  the  third  and  fourth  sections  of  the 
syllabus,  for  the  reason  that  it  appears  to  me  to  be  obiter 
dictum. 
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(February  23,  1917.) 

L.  C.  SMITH,  Appellant,  v.  B.  A.  GRAHAM,  ST.  JOHN 
SKINNER  and  JOHN  J.  PILGERRIM,  Respondents. 

[164  Pac.  354.] 

Execution  —  Third  Party  CiiAiMAKT  —  Indemnitt  Bond  —  Duty  o» 
OfTiGER — Instructions. 

1.  Under  the  provisions  of  sec.  4478,  Bev.  Codes,  as  amended  by 
the  Sess,  Laws  1913,  p.  308,  where  property  levied  on  by  a  con- 
stable 18  claimed  by  a  stranger  to  the  writ,  the  officer  is  not  bound 
to  proceed  further  with  the  execution  of  his  writ;  but  when  he  has 
demanded  and  accepted  indemnity,  he  is  bound  to  proceed  and  rely 
on  his  bond  in  indemnity. 

2.  Where  it  appears  that  the  only  question  properly  at  issue  in 
an  action  was  as  to  whether  or  not  the  defendant  had  performed 
his  statutory  duty  as  constable  in  proceeding  to  levy  upon  sufficient 
property  of  the  judgttaent  debtor  to  satisfy  the  judgment,  and  that 
the  question  of  the  solvency  of  the  judgment  debtor  was  therefore 
immaterial,  an  instruction  by  the  trial  court  upon  the  latter  question 
is  error. 

3.  Held,  that  the  question  of  the  exemption  of  the  property  levied 
upon  is  not  involved  in  this  case,  as  it  appears  that  the  judgment 
debtor  made  no  claim  of  exemption,  and  the  court  accordingly  erred 
in  instructing  the  jury  upon  the  question  of  exemption. 

[As  to  right  of  sheriff  or  constable  to  indemnity  while  engaged 
is  executing  civil  process,  see  note  in  89  Am.  St.  441.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Action  for  damages.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

James  H.  Wise,  for  Appellant. 

Upon  the  pleadings  and  the  testimony  in  this  cause,  the 
matter  should  be  reversed  and  judgment  entered  for  the  plain- 
tiff.    {Smith  V.  Graham,  25  Ida.  174,  136  Pac  801.) 
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Where  there  is  no  substantial  conflict  in  the  evidence,  and 
the  evidence  is  insnflScient  to  support  the  verdict,  the  judg- 
ment will  be  reversed  and  judgment  directed  to  be  entered  in 
favor  o£  the  plaintiff.  {Southwest  Nat.  Bank  v.  Baker,  23 
Ida.  428, 130  Pac.  799.) 

Longley  &  Hazel,  for  Respondents,  file  no  brief. 

BUDGE,  C  J. — ^Appellant  here  recovered  a  judgment 
against  one  Dora  Patrie  in  the  probate  court  of  Twin  Falls 
county,  on  June  24,  1911,  for  the  satisfaction  of  which  a  writ 
of  execution  was  duly  issued  out  of  said  court  on  August  14, 
1911,  and  by  respondent,  as  constable  of  precinct  No.  One, 
Twin  Palls  county,  levied  upon  certain  personal  property 
alleged  to  have  been  the  property  of  said  Patrie.  On  Au- 
gust 16,  1911,  one  Cherry  notified  the  respondent  Graham 
that  he  was  the  owner  of  said  property,  and  demanded  that 
the  title  to  the  same  be  tried  by  a  constable's  jury,  as  pro- 
vided for  by  sec.  4478,  Rev.  Codes,  as  amended  by  the  Sess. 
Laws  1913,  p.  308.  Whereupon  Graham  summoned  said 
jury,  to  whom  the  question  of  the  ownership  of  the  property 
was  submitted ;  the  jury  found  that  the  property  belonged 
to  Cherry.  Thereupon  Graham  notified  appellant  that  he 
would  not  proceed  further  under  the  execution  unless  indem- 
nified by  appellant.  On  August  29,  1911,  the  appellant 
furnished  Graham  with  a  bond  in  the  sum  of  $600  which  was 
accepted  and  filed  with  the  probate  court  on  September  1, 
1911,  and  the  said  property,  levied  upon  under  the  writ  of 
execution,  was  on  that  day  advertised  to  be  sold  on  Septem- 
ber 7,  1911.  On  September  2,  1911,  however,  it  appears  that 
Graham  returned  the  execution  wholly  unsatisfied. 

This  action  was  commenced  against  Graham  and  his  sureties 
on  his  oflScial  bond  to  recover  damages  for  his  alleged  fail- 
ure and  neglect  to  properly  perform  the  ofQcial  duties  of  his 
ofiSce  as  such  constable  of  said  precinct,  in  that  he  failed, 
neglected  and  refused  to  satisfy  said  judgment  by  the  sale 
of  the  said  property,  levied  upon  by  him  after  he  had  been 
furnished,  upon  demand,  and  accepted  an  indemnity  bond. 
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This  controversy  was  before  this  court  upon  a  prior  occasion 
and  will  be  found  reported  in  25  Ida.  174,  136  Pac.  801,  to 
which  reference  may  be  had  for  a  more  detailed  statement 
of  the  facts. 

We  deem  it  necessary  to  consider  only  the  two  following 
assignments  of  error;  first,  that  the  verdict  of  the  jury  was 
contrary  to  the  evidence ;  second,  the  action  of  the  trial  court 
in  giving  and  refusing  to  give  certain  instructions.  The  as- 
signments will  be  discussed  in  the  order  stated. 

It  is  admitted  in  this  case  that  judgment  was  duly  entered ; 
that  a  writ  of  execution  issued  out  of  the  probate  court ;  that 
said  writ  was  delivered  to  the  respondent,  Graham,  as  con- 
stable of  said  precinct,  and  that  he  levied  upon  certain  per- 
sonal property  alleged  to  have  been  the  property  of  the 
judgment  debtor;  that  the  property  was  claimed  by  a  third 
party,  whereupon  an  indemnity  bond  was  demanded,  fur- 
nished, accepted  and  filed  with  the  probate  court;  that  the 
property  was  advertised  for  sale ;  and  that  the  execution  was 
returned  unsatisfied.  Under  these  facts,  in  our  opinion,  the 
appellant  was  entitled  to  recover  judgment  against  the.  con- 
stable, Graham,  and  his  sureties. 

Sec.  4478,  Rev.  Codes,  as  amended  by  the  Sess.  Laws  1913, 
p.  308,  provides: 

**If  the  property  levied  upon  be  claimed  by  a  third  party 
as  his  property  by  a  written  claim  ....  and  stating  the 
grounds  of  such  title,  and  served  upon  the  sheriff,  the  sheriff 
is  not  bound  to  keep  the  property,  unless  the  plaintiff,  or  the 
person  in  whose  favor  the  writ  of  execution  runs,  on  demand, 
indemnify  the  sheriff  against  such  claim  by  an  undertaking 
by  at  least  two  good  and  sufficient  sureties." 

As  was  stated  in  substance  in  the  former  opinion  in  this 
case:  This  statute  was  enacted  for  the  purpose  of  meeting 
the  kind  of  a  situation  which  arose  in  this  transaction. 
Where  the  oflScer  entertains  doubt  as  to  the  title  to  the  prop- 
erty or  the  right  of  the  third  person  who  claims  it,  he  may 
call  a  jury  of  his  own  selection.  If  the  jury  returns  a  verdict 
that  the  property  belongs  to  the  third  party  claimant,  then 
the  statute  is  explicit  to  the  effect  that  the  oficer  ''may  re- 
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linquish  the  levy,  unless  the  judgment  creditor  give  him  a  suf- 
ficient indemnity  for  proceeding  thereon. ' '  After  the  jury  has 
decided  against  the  title  of  the  execution  debtor,  the  respond- 
ent may  refuse  to  proceed  a  step  further  with  the  execution  of 
the  writ  unless  he  receives  a  satisfactory  indemnity  bond  from 
the  execution  creditor.  When  that  bond  is  given  the  sheriff 
no  longer  has  any  discretion,  he  must  proceed  and  sell  the 
property,  for  the  reason  that  he  has  received  security  suf- 
ficient to  cover  all  damages  which  may  be  recovered  against 
him  in  the  event  the  third  party  claimant  is  able  to  establish 
his  title  to  the  property,  in  a  judicial  proceeding  and  obtain 
a  judgment  in  damages  for  conversion  of  the  property. 
{Smith  V.  Orakam,  supra,) 

In  the  case  of  Corson  v.  Himt,  14  Pa.  St.  510,  63  Am*.  Dec. 
568,  the  court  said: 

*'It  is  in  full  proof  that  an  execution  was  put  into  the 
hands  of  the  defendant,  who  was  a  constable,  by  the  justice, 
and  that  a  short  time  afterwards  he  said  he  had  levied,  but 
that  some  person  had  claimed  the  property.  A  bond  of  in- 
demnity was  then  given  to  him,  at  his  request,  which  he  ac- 
cepted, expressing  himself  satisfied  therewith.  Notwithstand- 
ing which,  the  constable  made  the  following  false  return: 
'Returned  for  want  of  sufficient  indemnification.'  ....  He 
was  bound  to  proceed  to  sell  the  goods  levied  upon  in  satis- 
faction of  the  debt,  and  his  neglect  or  omission  to  do  so  ren- 
dered him  responsible  to  the  plaintiffs  for  the  amount  of  the 
execution,  ....  but  having  demanded  and  accepted  indem- 
nity, ....  he  is  compelled  on  his  part  to  proceed  to  a  sale 
of  the  goods,  and  must  look  to  his  bond  for  indemnity." 

To  the  same  effect  are  the  following  authorities :  Adams  v. 
Disston,  44  N.  J.  L.  662,  Stone  v.  Ponter,  5  Munf.  (Va.)  287, 
Davis  V,  Tillats,  7  J.  J.  Marsh.  (30  Ky.)  264,  10  R.  C.  L. 
1285,  and  Murfree  on  Sheriffs,  par.  614. 

We  think  the  general  rule  to  be  that  under  a  statute  such 
as  we  have  in  this  state  (sec.  4478,  Rev.  Codes,  as  amended 
by  the  Sess.  Laws  1913,  p.  308),  after  an  execution  issued 
upon  a  valid  judgment  is  delivered  to  a  sheriff  or  constable 
it  is  his  duty  to  proceed  and  levy  upon  sufficient  of  the  prop- 
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erty  of  the  judgment  debtor  to  satisfy  the  judgment,  and  if 
the  property  so  levied  upon  be  claimed  by  a  third  party  he 
may  refuse  to  proceed  further  and  demand  a  bond  of  indem- 
nity; and  if  this  is  furnished  by  the  judgment  creditor  and 
accepted  by  the  officer  it  then  becomes  his  duty  to  sell  the 
same,  unless  enjoined  by  a  court  of  competent  jurisdiction, 
and  he  cannot  justify  his  refusal  to  sell  such  property  by 
showing  that  it  did  not  belong  to  the  judgment  debtor  or  was 
not  subject  to  levy. 

All  of  the  material  facts  alleged  in  the  plaintiff's  complaint 
are  admitted  by  the  answer,  and  are  supported  by  the  undis- 
puted evidence  in  the  case.  We  have  examined  the  instruc- 
tions given  by  the  trial  judge,  and  without  discussing  them 
separately,  will  say  that  many  of  them  are  erroneous  as  well 
as  misleading  and  only  tended  to  confuse  the  minds  of  the 
jury.  The  learned  trial  court  proceeded  upon  the  erroneous 
theory  that  the  question  of  exemption  of  the  property  levied 
upon  was  involved,  although  it  clearly  appeared  that  the  judg- 
ment debtor  made  no  such  claim.  It  further  appears  that  the 
question  of  the  solvency  of  the  judgment  debtor  was  made 
an  issue  upon  the  trial,  which  was  also  wholly  immaterial. 
The  judgment  of  the  court  is  reversed  and  the  cause  remanded 
with  instructions  to  the  trial  court  to  enter  judgment  in  favor 
of  the  appellant  and  against  respondents,  as  prayed  for  in 
plaintiff's  complaint.     Costs  awarded  to  appellant. 

Morgan  and  Rice,  JJ.,  concur. 
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B.  C.  DAVIS,  Plaintiff,  v.  STATE,  Defendant 

[163  Pac.  373.] 

CLAIMS  Against  the  State— Constitutional  and  Statutory  Paovi- 
siONs — ^Jurisdiction  of  State  Board  of  Examiners  and  Supreme 

GOXTRT  —  LlABnJTT    OF     STATE     FOR    NEGUOENCE    OF    SERVANTS    OR 

Emflotees — Claims  Against  the  State  as  a  Proprietor. 

1.  Sec.  100,  Bev.  Codes,  limits  the  time  within  which  a  claim 
against  the  state  may  be  presented  to  the  state  board  of  examiners 
to  two  years  after  the  claim  has  accrued.  After  the  expiration  of 
this  period  the  state  board  of  examiners  is  without  jurisdiction  to 
consider  the  claim. 

2b  Under  the  provisions  of  sec.  10,  art.  5,  and  sec.  18,  art.  4, 
of  (Air  constitution  the  method  prescribed  for  presenting  and  prose- 
cuting to  a  conclusion  the  claims  against  the  state  is  that  in  the 
first  instance  such  claim  must  be  presented  in  proper  form  to  the 
state  board  of  examiners;  if  rejected  by  said  board  the  supreme 
court  has  original  jurisdiction  of  an  action  upon  a  proper  claim 
and  may  in  some  caaes  give  a  recommendatory  judgment,  which  in 
turn  must  be  presented  to  the  legislature  to  be  by  it  allowed  or 
disallowed. 

3.  The  fact  that  under  sec.  10,  art.  5,  of  the  constitution  the 
supreme  court  has  original  jurisdiction  to  hear  claims  against  the 
state  does  not  relieve  claimants  of  the  obligation  in  the  first  in- 
stance of  presenting  their  claims  to  the  state  board  of  examiners. 

4.  An  amendment  to  a  complaint  wiU  not  be  permitted  where 
the  complaint,  even  if  so  amended,  would  fail  to  state  a  cause  of 
action,  under  the  general  rule  that  amendments  to  pleadings  should 
be  permitted  in  furtherance  of  justice. 

5.  States  cannot  be  sued  without  their  consent,  and  when  by 
eonstitutional  or  statutory  provisions  the  state  has  permitted  itself 
to  be  sued,  such  permission  does  not  render  the  state  liable  for  the 
careless  or  negligent  acts  of  its  servants,  employees  or  agents  in 
the  absence  of  any  statute  expressly  fixing  such  liability  upon  a 
state. 

6.  The  word  "claims"  as  used  in  art.  5,  sec.  10,  of  the  constitu- 
tion of  this  state  does  not  include  any  claim  for  damages  caused 
by  the  careless  or  negligent  acts  of  the  state's  servants,  employees 
or  agents,  and  in  the  absence  of  any  statute  expressly  making  the 
State  liable  in  such  cases  no  such  liability  exists. 
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7.  Complaint  of  B.  alleged  that  the  state  of  Idaho  owned  and 
operated  an  irrigation  syatem;  that  by  reason  of  the  negligence  and 
carelessness  of  the  state  and  its  servants,  employees  and  agents  a 
ditch  of  said  system  broke,  causing  large  quantities  of  water  to  flow 
upon,  over  and  across  D/s  land,  resulting  in  the  alleged  damage. 
Held,  not  to  state  a  cause  of  action  as  against  the  state,  and  not 
to  disclose  a  state  of  facts  giving  rise  to  a  ''claim"  within  the  moan- 
ing of  art.  5,  sec.  10,  of  the  constitution. 

8.  Under  sec.  109,  Bev.  Codes,  no  claim  which  is  not  proviu 
for  by  law  may  be  presented,  audited,  set  off  or  sued  upon. 

9.  Held,  that  in  the  absence  of  a  statute  or  constitutional  pro* 
yision  making  the  state  as  a  proprietor  liable  for  the  car  b  3 
or  negligent  acts  of  its  servants,  employees  or  agents,  this  court  is 
without  jurisdiction  to  grant  any  relief  to  plaintiff,  under  the  facts 
alleged  in  plaintiff's  complaint. 

[As  to  the  liability  of  a  state  for  the  torts  of  its  officers.  Bee 
note  in  Ann.  Gas.  1913A,  1038.] 

Original  action  brought  against  the  state  for  the  purpose 
of  procuring  a  recommendatory  judgment.  The  state  inter- 
posed a  demurrer.    Demurrer  sustained, 

E.  G.  Davis  and  Paul  S.  Haddock,  for  Plaintiff,  file  no  brief. 

T.  A.  Walters,  Atty.  Genl.,  A.  C.  Hindman  and  J.  Ward 
Arney,  Assts.,  for  Defendant. 

An  action  for  damages  cannot  be  maintained  against  a 
state  unless  the  state  has,  by  voluntary  legislative  enactment, 
granted  such  consent  or  assumed  the  particular  liability 
which  is  the  occasion  of  the  action.     (8  L.  R.  A.  399,  note.) 

A  citizen  will  not  be  permitted  to  bring  action  against  the 
state  on  an  alleged  claim  arising  from  the  negligence,  care- 
lessness, misfeasance,  malfeasance  or  nonfeasance  of  the  state 
or  its  officers,  except  in  those  jurisdictions  where,  by  reason 
of  constitutional  provisions  or  legislative  enactment,  such 
actions  are  permitted.  (8  L.  R.  A.  399,  note;  42  L.  R.  A.  33, 
note.) 

PER  CURIAM. — This  is  an  action  brought  by  the  plaintiff 
against  the  state  of  Idaho  for  a  recommendatory  judgment 
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for  damages  alleged  to  have  been  sustained  on  the  plaintiff's 
land  by  reason  of  the  alleged  carelessness  and  negligence  of 
the  defendant  and  its  duly  authorized  oflBcers  and  agents  act- 
ing in  its  behalf.    The   facts,  so  far  as   they  relate  to  the 
questions  here  involved,  are  as  follows :  That  on  May  1,  1908, 
the  defendant,  state  of  Idaho,  entered  into  a  contract  in  writ- 
ing with  the  Kings  Hill  Irrigation  &  Power  Company,  Lim- 
ited, under  which  said  company  agreed  to  construct  a  certain 
irrigation  system  in  the  counties  of  Owyhee  and  Twin  Palls, 
in  the  state  of  Idaho,  for  the  irrigation  and  reclamation  of 
certain  designated  arid  tracts  of  land,  including  the  land 
of  the  plaintiff;  that  the  project  was  one  commonly  called 
a  Carey  Act  project;  that  the  plaintiff  was  one  of  the  set- 
tlers upon  land  included  within  the  project;  that  he  made 
his  final  proof,  on  his  said  lands,  to  the  state  of  Idaho  on 
June  19,  1912,  which  proof  was  accepted  by  the  state  board  of 
land  commissioners  of  the  state  of  Idaho  and  final  certificate 
No.  169  issued  to  plaintiff;  that  ever  since  the  entry  of  the 
said  land  and  the  making  of  final  proof  the  plaintiff  has  been 
the  owner  and  in  the  possession  thereof;  that  prior  to  the 
year  1914  the  said  Kings  Hill  Irrigation  &  Power  Company, 
Limited,  became  insolvent  and  was  foreclosed  in  the  federal 
district  court,  for  Idaho,  in  mortgage  foreclosure  proceed- 
ings; that  at  the  sale  of  the  said  system  under  said  pro- 
ceedings the  state  of  Idaho,  on  March  10,  1914,  succeeded 
through  purchase  of  said  system  to  all  the  rights  and  interest 
of  the  said  company  in  the  said  project,  and  that  since  said 
date  the  state  has  been  and  now  is  the  owner  of  said  irrigation 
system,  and  operated  said  system  during  the  irrigation  season 
of  1914;  that  on  July  1,  1914,  an  irrigation  ditch  of   said 
system  broke  and  allowed  large  quantities  of  water  to  run 
on  and  across  the  plaintiff's  land,  doing  the  damage  alleged; 
it  is  alleged  **that  on  or  about  the  3d  day  of  November,  1916, 
the  plaintiff  filed  with  the  board  of  examiners  of  the  state 
of  Idaho"  a  claim  for  reimbursement  of  his  damages,  which 
claim  was  by  the  said  board  rejected  and  marked  disallowed. 
The   defendant   has   demurred  to   the   complaint  on   two 
grounds;  first,  that  said  complaint  does  not  state  facts  sufS- 
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cient  to  eonstitute  a  cause  of  action ;  second,  that  the  above* 
entitled  court  has  no  jurisdiction  of  the  subject  matter  of  said 
action  as  set  forth  in  said  amended  complaint. 

Sec.  18,  art.  4,  of  the  constitution  of  Idaho  provides:  *'The 
Governor,  Secretary  of  State  and  Attorney  General  .... 
shall  also  constitute  the  Board  of  Examiners,  with  power  to 
examine  all  claims  against  the  state,  except  salaries  or  com- 
pensations of  officers  fixed  by  law,  and  perform  such  other 
duties  as  may  be  prescribed  by  law.  And  no  claim  against 
the  state,  except  salaries  and  compensation  of  officers  fixed 
by  law,  shall  be  passed  upon  by  the  legislature  without  first 
having  been  considered  and  acted  upon  by  said  board." 

Sec.  109,  Rev.  Codes,  provides:  '*A11  persons  having  claims 
against  the  state  must  exhibit  the  same,  with  the  evidence 
in  support  thereof,  to  the  Auditor,  to  be  audited,  settled  and 
allowed  by  the  Board  of  Examiners,  within  two  years  after 

such  claim  shall  accrue,  and  not  afterward No  claim 

which  is  not  provided  for  by  law  shall  be  audited  or  set  off." 

It  appears  from  the  amended  complaint  that  the  alleged 
claim  of  plaintiff  accrued  on  the  1st  day  of  July,  1914,  and 
that  the  same  was  presented  to  the  state  board  of  examiners 
on  or  about  November  3,  1916.  The  legislature  has  seen  fit, 
by  sec.  109,  Rev.  Codes,  to  limit  the  time  within  which  a  claim 
may  be  presented  to  said  board  to  two  years  after  the  claim 
has  accrued.  As  far  as  the  amended  complaint  shows,  the 
alleged  claim  of  plaintiff  was  not  presented  to  the  board  until 
several  months  after  the  two  year  period  had  expired.  It 
would  appear  that  the  said  board  was  without  jurisdiction  to 
consider  this  alleged  claim  at  the  time  it  was  presented. 

In  the  case  of  Pyke  v.  Steunenberg,  5  Ida.  614-618,  51  Pac. 
614,  615,  this  court  said : 

*'The  jurisdiction  is  conferred  upon  this  court  by  the  con- 
stitution (sec.  10,  art.  5)  to  hear  claims  against  the  state,  and 
to  make  decisions  thereon,  which  decisions  *  shall  be  merely 
recommendatory';  and  this  court  has  declined  to  hear  any 
claims  against  the  state  until  the  same  shall  have  been  passed 
upon  by  the  board  of  examiners." 


Digitized  by  VjOOQIC 


Feb.  1917.]  Davis  v.  Statb.  141 

Opinion  of  the  Court — Per  Curiam. 

It  will  be  remembered  that  under  the  provisions  of  sec.  10, 
art  5,  this  court  has  original  jurisdiction  to  hear  claims 
against  the  state,  that  its  decisions  are  merely  recommenda- 
tory, and  that  they  shall  be  reported  to  the  next  session  of 
the  legislature  for  its  action.  It  will  also  be  remembered 
that  sec.  18,  art.  4,  provides  that  no  claim  against  the  state, 
except  salaries  and  compensation  of  officers,  fixed  by  law,  shall 
be  passed  upon  by  the  legislature  without  first  having  been 
considered  and  acted  upon  by  the  board  of  examiners. 
{Kroutinger  v.  Board  of  Examiners,  8  Ida.  463,  69  Pac.  279 ; 
Bragaw  v.  Gooding,  14  Ida.  288,  94  Pac.  438 ;  Pyke  v.  Stevr 
nenberg,  supra.) 

Construing  these  two  sections  together  it  would  appear 
that  only  one  method  of  presenting  and  prosecuting  to  a  con- 
clusion claims  against  the  state  has  been  provided:  that  in 
the  first  instance  a  claim  must  be  presented  in  proper  form 
to  the  state  board  of  examiners,  and  if  there  rejected  this 
court  has  original  jurisdiction  of  suits  upon  proper  claims 
and  may  in  some  cases  give  a  recommendatory  judgment, 
which  in  turn  shall  be  presented  to  the  next  legislature  to  be 
allowed  or  disallowed.  The  mere  fact  that  this  court  has 
original  jurisdiction  to  hear  claims  against  the  state  does  not 
relieve  claimants  of  the  obligation  in  the  first  instance  of 
presenting  their  claims  to  the  state  board  of  examiners. 

So  far  as  the  amended  complaint  discloses,  the  state  board 
of  examiners  was  without  jurisdiction  to  even  consider  the 
claim  of  plaintiff  at  the  time  it  was  presented  on  November 
3, 1916.  In  the  case  of  Small  v.  State,  10  Ida.  1,  76  Pac.  765, 
this  court  dismissed  a  petition  on  the  ground  that  the  claim 
therein  set  forth  was  barred  by  the  statute  of  limitations.  It 
is  true  that  the  court  there  had  under  consideration  the  pro- 
visions of  sec.'  4053,  Revised  Statutes,  but  sec.  109,  Rev. 
Codes,  does  not  appear  to  have  been  called  to  the  attention  of 
the  court  in  that  case.  The  language  of  sec.  109  is  clear  and 
susceptible  of  only  one  construction ;  that  is,  that  in  order  to 
be  audited  a  claim  must  be  presented  to  the  state  board  of 
examiners  within  two  years.    The  exact  language  of  the  sec- 
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tion  being,  "within  two  years  after  such  claim  shall  accrue, 
and  not  afterward." 

Prom  what  has  been  said  it  appears  that  this  court  should 
decline  to  exercise  jurisdiction  or  to  hear  or  pass  upon  the 
plaintiff's  alleged  claim.  It  is  true  the  plaintiff's  original 
complaint,  which  was  filed  in  this  court  on  April  8,  1915, 
contained  an  allegation  that  plaintiff's  claim  had  theretofore 
been  presented  to  the  board  of  examiners  and  that  the  board 
had  failed  and  refused  to  pay  the  same  or  any  portion  thereof. 
However  that  may  be,  plaintiff's  amended  complaint  appears 
to  be  based  upon  the  claim  which  was  filed  and  acted  upon 
by  said  board  long  subsequent  to  the  filing  of  the  original 
complaint  and,  so  far  as  the  amended  complaint  shows,  was 
filed  as  a  new  claim,  and  as  has  been  indicated  appears  to  be 
barred  by  the  statute  of  limitations  as  set  forth  in  sec.  109, 
Rev.  Codes. 

From  what  appears  in  the  original  complaint  and  from 
statements  by  counsel  for  the  plaintiff  at  the  hearing,  it  might 
be  possible  for  the  plaintiff  to  so  amend  his  amended  com- 
plaint as  to  bring  it  within  the  statute,  and  if  we  did  not  deem 
it  necessary  to  dispose  of  the  case  upon  other  grounds,  we 
would  be  inclined  to  give  plaintiff  an  opportunity  to  further 
amend. 

The  demurrer  on  the  part  of  the  state  raises  two  questions ; 
first,  as  to  whether  the  complaint  states  facts  sufScient  to  con- 
stitute a  cause  of  action  against  the  state ;  second,  as  to  whether 
this  court  has  jurisdiction  of  the  subject  matter  of  the  action. 

Art.  5,  sec.  10,  of  the  constitution  of  Idaho  gives  this  court 
original  jurisdiction  in  actions  upon  claims  against  the  state. 
Hence  at  the  outset  it  becomes  necessary  to  determine  whether 
or  not  the  facts  presented  by  plaintiff's  complaint  constitute 
such  a  claim  against  the  state  as  comes  within  the  purview 
of  the  constitutional  provision. 

It  has  been  held  in  a  long  line  of  authorities  that  a  state  is 
not  liable  for  the  carelessness  or  negligence  of  its  servants, 
employees  or  agents.  (See  the  extended  notes  in  8  L.  R.  A. 
399;  42  L.  R.  A.  64,  subd.  13;  Ann.  Cas.  1913B,  1038.) 
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The  general  proposition  that  a  state  cannot  be  sued  with- 
out its  consent  is  held  by  the  overwhelming  weight  of  author- 
ity ;  see  the  notes  above  cited ;  also  note  to  McElroy  v.  Swart, 
57  Mich.  500,  24  N.  W.  766.  The  cases  seem  uniformly  to 
hold  not  only  that  states  cannot  be  sued  without  their  con- 
sent, but  further  that,  even  when  by  constitutional  provision 
or  legislative  enactment  the  state  has  permitted  itself  to  be 
sued,  the  mere  fact  of  permitting  the  suit  against  itself  does 
not  render  the  state  liable  for  the  careless  or  negligent  acts 
of  its  servants,  employees  or  agents,  in  the  absence  of  any 
statute  expressly  fixing  such  liability  upon  the  state. 

One  of  the  leading  cases  upon  this  point  appears  to  be  the 
case  of  Murdoch  Parlor  Orate  Co,  v.  Commonwealth,  152  Mass. 
28,  24  N.  E.  854,  8  L.  R.  A.  399.    In  that  case  the  court  said: 

**But  we  do  not  find  that  demands  founded  on  the  neglect 
or  torts  of  ministerial  officers  engaged  as  servants  in  the  per- 
formance of  ministerial  duties  which  the  state  as  a  sovereign 
has  undertaken  to  perform  have  ever  been  held  to  render  it 
liable.  Nor  does  this  rest  upon  the  narrow  ground  that  there 
are  no  means  by  which  such  obligations  can  be  enforced,  but 
on  the  larger  ground  that  no  obligations  arise  therefrom. 
Municipalities,  such  as  cities  and  towns,  are  created  by  the 
commonwealth  in  order  that  it  may  exercise  through  them,  a 
part  of  its  power  of  sovereignty.  Where  they  are  engaged  in 
the  performance  of  public  duties  imposed  upon  them  by  stat- 
ute, they  are  not  liable  to  private  actions  of  tort  for  the  negli- 
gence of  their  agents  employed  for  this  purpose,  unless  such 
action  is  provided  by  the  statute. "  Citing  the  well-considered 
case  of  HUl  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332. 

In  the  case  of  Houston  v.  State,  98  Wis.  481,  74  N.  W.  Ill, 
42  L.  R.  A.  39,  Cassoday,  Chief  Justice,  after  citing  several 
of  the  leading  authorities  in  support  of  the  proposition  that 
no  state  could  be  sued  in  any  court  without  its  express  con- 
sent, said : 

"Our  constitution  expressly  provides  that  'the  legislature 
shall  direct  by  law  in  what  manner  and  in  what  courts  suits 
may  be  brought  against  the  state.'  Wis.  Const.,  art.  4,  sec.  27. 
In  pursuance  of  that  provision,  the  legislature  at  an  early 
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day  provided  that  'it  shall  be  competent  for  any  person,  deem< 
ing  himself  aggrieved  by  the  refusal  of  the  legislature  to  allow 
any  just  claim  against  the  state,  to  commence  an  action  against 
the  state,  by  filing  a  complaint,  setting  forth  fully  and  par- 
ticularly the  nature  of  such  claim,  with  the  clerk  of  the 
supreme  court,  either  in  term  time  or  in  vacation.'  Rev. 
Stat.,  sec.  3200.  This  section  only  relates  to  claims  which, 
if  allowed,  render  the  state  a  debtor  to  the  claimant  Chicago, 
M.  <6  St  P,  Ry.  Co.  v.  State,  53  Wis.  509, 10  N.  W.  560;  Clod. 
fdter  V.  State,  86  N.  C.  51,  41  Am.  Rep.  440;  State  v.  HUl, 
54  Ala.  67.  This  statute  does  not  include  a  demand  based 
upon  the  unlawful  and  tortious  acts  of  oflScers  or  agents  of 
the  state.  HUl  v.  United  States,  149  U.  S.  593,  13  Sup.  Ct. 
1011,  37  L.  ed.  862." 

The  court  then  quoted  as  authority  for  the  same  proposition 
the  case  of  Murdoch  Parlor  Gtrate  Co.  v.  Commonwealth, 
supra.    The  opinion  goes  on  to  say: 

"The  law  is  well  established  that  neither  the  state  nor  the 
United  States  is  answerable  in  damages  to  an  individual  for 
an  injury  resulting  from  the  alleged  misconduct  or  negligence 
or  tortious  acts  of  its  oflScers  or  agents.  Gibbons  v.  United 
States,  8  Wall.  (75  U.  S.)  269,  19  L.  ed.  453;  Langford  v. 
United  States,  101  U.  S.  341,  25  L.  ed.  1010;  German  Bank  v. 
Umted  States,  148  U.  S.  573,  13  Sup.  Ct.  702,  37  L.  ed  564; 
Clark  V.  State,  7  Cold.  (47  Tenn.)  306." 

In  the  last  case  cited  it  was  held  that  the  Tennessee  Code, 
sec.  2807,  providing  that  actions  may  be  instituted  against  the 
state  under  the  same  rule  which  regulates  actions  against  indi- 
viduals, was  only  intended  to  give  a  remedy  and  did  not  cre- 
ate any  liability.  The  force  of  this  distinction  is  brought  out 
clearly  in  Green  v.  State,  73  Cal.  29,  11  Pac.  602,  14  Pac. 
610.  In  that  case  the  plaintiflfs  were  authorized  to  sue  the 
state  for  damages  alleged  to  have  been  sufifered  by  them  by 
reason  of  certain  canal  improvements  made  by  the  state,  and  to 
have  judgment  therefor  **if  it  appears  upon  the  trial  .... 
that  damage  has  been  done  [to  the  plaintiflfs]  by  any  act  for 
which  the  state  is  legally  liable."  The  court  there  held, 
"That  the  language  of  the  act  excludes  the  idea  that  any  lia- 
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bility  was  admitted,  or  any  defense  waived,  except  that  of 
immunity  from  suit,"  and  aflBrmed  a  judgment  sustaining 
the  demurrer,  which  was  interposed  on  behalf  of  the  state,  the 
first  two  grounds  of  which  were  the  same  as  the  grounds  of  the 
demurrer  in  the  case  at  bar. 

A  more  recent  case  is  that  of  Riddoch  v.  8t<Ue,  68  Wash. 
329,  Ann.  Cas.  1913E,  1033,  123  Pac.  450,  42  L.  R.  A.,  N.  S., 
251.  This  was  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiflE  by  reason  of  the  giving  way 
of  a  railing  of  a  gallery  in  the  armory  building  in  the  city 
of  Seattle.  It  appears  that  the  building  in  question  belonged 
to  the  state  of  Washington  and  had  been  leased  to  the  Seattle 
Athletic  Club,  and  that  the  alleged  injuries  were  sustained 
during  an  entertainment  given  therein  by  the  club. 

The  constitution  of  Washington,  sec.  26  of  art.  2,  provides: 
**The  legislature  shall  direct  by  law  in  what  manner  and  in 
what  courts  suits  may  be  brought  against  the  state.'' 

The  court,  in  the  last-mentioned  case,  upon  this  point  says: 

"This  provision  creates  no  cause  of  action — imposes  no  lia- 
bility, as  against  the  state,  where  none  would  exist  independ- 
ently of  it.  It  merely  directs  the  legislature  to  provide  a 
remedy  for  causes  of  action  recognized  at  common  law  as 
against  the  sovereign  or  created  by  statute." 

It  appears  that  pursuant  to  the  constitutional  provision 
above  quoted  the  legislature  of  the  state  of  Washington,  Laws 
of  1895,  p.  188,  sec.  1  (Rem.  &  Bal.  Code,  sec.  886),  enacted 
that: 

"Any  person  or  corporation  having  any  claim  against  the 
state  of  Washington  shall  have  the  right  to  begin  an  action 
against  the  state  in  the  superior  court  of  Thurston  county.'' 

The  court  in  the  same  case  says:  "The  word  'claim'  as  used 
in  this  section  is  synonymous  with  'cause  of  action.'  The 
scope  of  the  section  is  the  same  as  that  of  the  constitutional 
provision.  Northwestern  &  Pacific  Hypoteek  Bank  v.  State, 
18  Wash.  73,  50  Pac.  586,  42  L.  R.  A.  33.  It  creates  no  cause 
of  action.  It  provides  a  remedy  for  existing  causes  but  im- 
poses no  new  liability.  It  does  not  waive  any  defense.  BU- 
lings  V.  State,  27  Wash.  288,  67  Pac.  583." 

Idaho,  Vol.  30—10 


Digitized  by  VjOOQIC 


146  Davis  v.  State.         [30  Idaho, 

Opinion  of  the  Court — Per  Curiam. 

The  court  then  quotes  as  authority  from  Billings  v.  State, 
supra,  as  follows:  ''It  [the  state]  has  not  consented,  either 
expressly  or  impliedly,  to  become  responsible  for  the  miscon- 
duct or  negligence  of  its  oflScers  or  agents ;  and,  in  the  absence 
of  a  statute  making  it  liable  in  damages  therefor,  no  such  ac- 
tion as  the  present  one  can  be  maintained  against  the  state." 

After  going  more  fully  into  the  rule  and  quoting  all  of  the 
leading  authorities  the  court  proceeds  to  make  a  distinction 
which  is  particularly  in  point  in  the  case  at  bar.  There,  as 
here,  the  complaining  party  sought  to  confine  a  rule  of  non- 
liability for  torts  to  case  where  the  negligence  of  the  oflScer 
or  agent  occurred  in  the  discharge  of  some  purely  govern- 
mental function  of  the  state,  and  further  contended  that  in 
leasing  the  armory  the  state  was  engaging  in  a  private  enter- 
prise and  that  the  rule  of  nonliability  did  not  apply.  The 
court,  upon  this  point,  says : 

**The  question  is  admittedly  a  new  one.  No  authority  dis- 
tinctly so  holding,  nor  indeed  recognizing  such  exception,  has 
been  cited  and  we  have  found  none." 

The  court,  in  the  Riddoch  case,  then  proceeds  to  review  and 
point  out  the  distinction  between  such  a  liability  upon  the 
part  of  a  municipal  corporation  on  the  one  hand  and  upon 
the  part  of  the  state  on  the  other,  and  continuing  says : 

**0n  the  other  hand,  the  state  is  inherently  sovereign  at 
all  times  and  in  every  capacity.  It  is  the  organized  embodi- 
ment of  the  sovereign  power  of  the  whole  people.  By  reason 
of  this  sovereignty,  it  poasesses  all  powers,  but  only  such 
powers  as  are  within  the  limitations  of  the  state  constitution 
and  without  the  prohibitions  of  the  Federal  constitution.  It 
can  do  no  act  except  in  the  exercise  of  this  sovereign  power 
and  within  these  constitutional  limitations.  If  it  may  con- 
stitutionaUy  take  over  any  enterprise,  though  usually  of  the 
nature  of  a  private  business,  the  very  taking  over  is  an 
exercise  of  this  sovereign  power.  It  seems  much  more  logi- 
cal and  much  more  consonant  with  the  idea  and  genius  of 
sovereignty  that  the  enterprise  thus  taken  over  should  be 
impressed  with  the  sovereign  character  of  the  state  than  that 
the  state  should  become  hampered  by  the  private  character 
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of  the  enterprise.  The  latter  result  is  incompatible  with  the 
concept  of  sovereignty." 

And  again  the  court  says:  "There  is  no  statute  whereby 
this  state  has  assumed  a  liability  for  the  negligence  or  mis- 
feasance of  its  officers  or  agents,  and  we  find  no  established 
principle  of  law  sustaining  such  a  liability  in  the  absence  of 
such  statutory  assumption.  No  consideration  of  hardships 
to  be  avoided  would  justify  a  court  in  abrogating  established 
principles  of  substantive  law  to  create  a  liability  not  so 
assumed.  To  change  substantive  law  is  the  province  of  the 
legislature,  not  of  the  courts.  Nor  can  the  argument  that 
it  is  the  tendency  of  the  times  for  states  to  take  over  and  ad- 
minister for  the  people  interests  and  enterprises  heretofore 
deemed  of  a  private  nature  alter  the  case.  On  the  contrary, 
the  state  can  only  do  these  things  in  the  exercise  of  its  sover- 
eign and  constitutional  powers;  and  as  part  and  parcel  of  these 
same  sovereign  powers,  it  alone  can  say  through  its  legisla- 
ture when  and  how  it  shall  waive  its  immunity  from  liability 
for  tort." 

In  the  case  just  quoted  from,  the  court  affirmed  a  judgment 
sustaining  a  demurrer  to  the  complaint.  The  case,  as  before 
indicated,  is  particularly  in  point  in  the  case  at  bar. 

No  statute  has  been  called  to  our  attention  authorizing  a 
suit  of  ^  this  character  or  waiving  in  the  slightest  degree  the 
immunity  of  the  state  from  all  liability  for  the  careless  or 
negligent  acts  of  its  servants,  employees  and  agents.  In  the 
absence  of  such  a  statute  this  court  is  powerless  to  grant  any 
relief  under  circumstances  such  as  are  presented  by  the  plain- 
tiff's amended  complaint.  Prom  our  investigation  of  the 
authorities  and  the  principles  involved  we  are  satisfied  that 
the  word  ** claim"  or  ** claims"  as  it  appears  in  art.  5,  sec. 
10,  of  our  constitution  does  not  include  any  claim  for  dam- 
ages caused  by  the  negligent  acts  of  the  state's  servants, 
employees  or  agents.  And  further,  that  in  the  absence  of  any 
statute  expressly  making  the  state  liable  in  such  cases  no  such 
liability  exists. 

The  New  York  cases  holding  the  state  liable  under  such 
circumstances  not  only  do  not  weaken,  but  tend  to  strengthen 
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this  position,  for  the  reason  that  the  liability  in  those  cases 
arose  by  virtue  of  statutes.  This  was  the  situation  in  Sayre 
V.  State,  123  N.  Y.  291,  25  N.  E.  163;  Waller  v.  State,  144 
N.  Y.  579,  39  N.  E.  680.  There  are  a  number  of  other  cases 
from  that  jurisdiction,  but  those  we  have  cited  will  serve  to 
illustrate  the  principle. 

Not  only  has  the  legislature  in  this  state  failed  to  provide  a 
statute  creating  a  liability  on  the  part  of  the  state,  under  cir- 
cumstances such  as  are  alleged  in  plaintiff's  complaint,  but 
the  legislature  seems  to  have  intended  to  forestall  any  such 
contention.  The  last  sentence  of  sec.  109,  referred  to  supra, 
is  as  follows : 

"No  claim  which  is  not  provided  for  by  law  shall  be  audited 
or  set  off." 

This  clause  seems  to  strengthen  the  position  we  have  taken. 

Upon  the  authorities  cited  and  for  the  reasons  herein  ex- 
pressed, the  demurrer  must  be  sustained  and  the  action  dis- 
missed.   Costs  awarded  to  defendant. 


(February  23,  1917.) 


L.  M.  SMITH,  Respondent,  v.  CONSOLIDATED  WAGON 
&  MACHINE  COMPANY,  a  Corporation,  and  H.  C.  VAN 
AUSDELN,  as  Sheriff  of  Twin  Falls  County,  Idaho, 
Appellants. 

[163  Pac.  609.] 

Chattel  Mortgages — ^Notice — Comity  Between  States. 

1.  By  reason  of  comity  between  states,  if  personal  property 
situated  in  a  given  state  is  there  mortgaged  by  the  owner  and  the 
mortgage  is  duly  executed  and  recorded  as  by  the  local  law  required 
so  as  to  create  a  valid  lien,  and  if  the  property  is  thereafter  re- 
moved into  another  state  and  is  there  sold  to  a  purchaser  without 
knowledge  of  the  encumbrance,  such  purchaser  takes  title  subject  to 
the  lien  of  the  mortgage  although  it  has  not  been  recorded  in  the 
latter  state,  and  this  is  particularly  true  when  the  removal  is  ae- 
eamplished  without  the  knowledge  or  consent  of  the  mortgagee. 
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2.  In  order  to  invoke  the  doctrine  of  comitj  between  states  with 
respeet  to  eontracts,  it  is  incumbent  upon  a  party  claiming  such  a 
benefit  to  show  that  his  is  such  a  contract  as  is  contemplated  by  the 
doctrine.  He  must  produce  proof  that  the  contract  in  behalf  of 
which  he  seeks  to  invoke  this  rule  is  a  foreign  contract  contemplated 
by  the  rule. 

[As  to  enforcement  of  chattel  mortgage  in  foreign  state  to 
which  the  goods  had  been  removed  by  the  mortgagor,  see  note  in 
Ann.  Oas.  1914B,  1252.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Suit  to  enjoin  sale  of  mortgaged  property.  Judgment  for 
plaintiff.    Affirmed. 

James  H.  Wise,  for  Appellants. 

Under  sec.  3419,  Rev.  Codes,  the  sale  or  transfer  by  Ewing 
to  Smith  is  void  and  the  mortgagor,  Ewing,  is  guilty  of  lar- 
ceny. {Stvdebaker  Bros.  Co.  v.  Man,  13  Wyo.  358,  110  Am. 
St.  1001,  80  Pac.  151.) 

A  creditor  of  the  mortgagor  attaching  the  property  of  a 
purchaser  of  it  must  look  to  the  title.  The  purchaser  or  cred- 
itor is  bound  to  inquire  at  the  former  residence  of  the  owner 
for  encumbrances  there  recorded.  (Jones  on  Chat.  Mort., 
260A;  Smith  v.  McLean,  24  Iowa,  322;  Fenrt  v.  Rowell,  62 
Mo.  524;  Kanaga  v.  Taylor,  7  Ohio  St.  134,  70  Am.  Dec.  62; 
Cool  V.  Roche,  20  Neb.  550,  31  N.  W.  367;  Lathe  v,  Schoff,  60 
N.  H.  34;  Hornthal  v.  Burmell,  109  N.  C.  10,  26  Am.  St.  556, 
13  S.  E.  721, 13  L.  R.  A.  740.) 

The  law  of  the  place  of  contract,  when  this  is  also  the  place 
where  the  property  is,  governs  as  to  the  nature,  validity,  con- 
struction and  effect  of  a  mortgage,  which  will  be  enforced  in 
another  state,  as  a  matter  of  comity,  although  not  executed  or 
recorded  according  to  the  requirements  of  the  law  of  the  latter 
state.  (Jones  on  Chat.  Mort.,  5th  ed.,  sec.  299 ;  Blyth  cfe  Fargo 
Co.  V.  Houtz,  24  Utah,  62,  66  Pac.  611 ;  Handley  v.  Harris,  48 
Kan.  606,  30  Am.  St.  322,  29  Pac.  1145,  17  L.  R.  A.  703; 
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Ramsey  v.  Glenn,  33  Kan.  271,  6  Pac.  265;  Douglas  v.  Douglas, 
22  Ida.  336,  125  Pac.  796.) 

H.  C.  Hazel,  for  Respondent. 

Where  a  chattel  mortgage  is  not  filed  for  record  as  required 
by  sec.  3408,  Rev.  Codes,  a  subsequent  purchaser  of  the  prop- 
erty is  not  bound  by  the  mortgage  unless  he  is  shown  to  have 
had  actual  notice  of  the  same.  {Cowden  v.  Finney,  9  Ida. 
619,  75  Pac.  765;  Cowden  v.  MUls,  9  Ida.  626,  75  Pac.  766.) 

This  being  an  appeal  from  the  judgment  and  no  motion 
for  a  new  trial  having  been  made,  this  case  is  brought  within 
the  rule  that  where  there  is  substantial  evidence  to  support  the 
verdict  or  substantial  conflict  in  the  evidence,  the  supreme 
court  is  prohibited  from  setting  aside  such  judgment. 
{Buster  v.  Fletcher,  22  Ida.  172,  182,  125  Pac.  226;  State  v. 
Silva,  21  Ida.  247,  256,  120  Pac.  835 ;  Eaves  v.  Sheppard,  17 
Ida.  268,  272,  134  Am.  St.  256,  105  Pac.  407;  Qassen  v.  Hen- 
drick,  74  Cal.  444,  16  Pac.  242.) 

MORGAN,  J.— On  May  21,  1913,  D.  J.  Ewing  and  his  wife, 
who  resided  in  Salt  Lake  City,  Utah,  made,  executed  and  de- 
livered to  appellant,  Consolidated  Wagon  &  Machine  Com- 
pany, a  Utah  corporation,  a  mortgage  on  a  certain  mare  to 
secure  the  payment  of  $155,  being  the  purchase  price*  of  a 
wagon  and  harness.  The  mortgage  was  duly  witnessed  and 
it  was  provided  therein,  among  other  things,  that  the  mare 
should  remain  in  possession  of  the  mortgagors. 

On  or  about  September  3,  1913,  Ewing,  who  had  thereto- 
fore, without  the  knowledge  or  consent  of  appellant  corpora- 
tion, removed  with  the  mortgaged  property  to  Twin  Palls 
county,  Idaho,  traded  and  disposed  of  it,  for  a  valuable  con- 
sideration, to  respondent,  who  had  no  knowledge  of  the  mort- 
gage. Thereafter  the  attorney  for  appellant  corporation  com- 
menced proceedings,  by  affidavit  and  notice  to  the  sheriff  of 
Twin  Falls  county,  to  foreclose  its  mortgage.  The  sheriff 
took  the  mare  into  his  possession  and  gave  notice  of  sale,  as 
by  law  provided,  whereupon  this  action  was  commenced  to. 
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procure  an  injunction  restraining  appellants  from  proceeding 
with  the  sale. 

The  case  was  tried  to  a  jury,  sitting  in  an  advisory  capacity, 
which  returned  its  verdict  in  favor  of  the  plaintiff.  Find- 
ings of  fact  and  conclusions  of  law  were  made  and  judgment 
was  thereupon  entered  decreeing  that  appellants  be  perpetu- 
ally enjoined  from  selling,  disposing  of  or  otherwise  inter- 
fering with  the  property  and  that  possession  thereof  be  re- 
stored to  respondent.    This  appeal  is  from  the  judgment. 

It  appears  from  the  record  that  the  mortgage  was  accom- 
panied by  the  affidavit  of  Ewing  and  his  wife,  subscribed  and 
sworn  to  on  May  21,  1913,  to  the  eflPect  that  it  was  made  in 
good  faith  for  the  purpose  of  securing  the  amount  named 
therein  and  without  any  design  to  delay  or  defraud  their 
creditors.  A  like  aflSdavit  was,  on  August  8,  1913,  made  for 
and  on  behalf  of  appellant  corporation  by  Grant  Hampton, 
its  secretary  and  treasurer.  The  mortgage  was  filed  for  record 
in  Salt  Lake  county,  Utah,  on  August  12,  1913,  and  never 
has  been  filed  or  recorded  in  Idaho. 

The  question  presented  by  this  appeal  is:  Does  this  mort- 
gage constitute  a  lien  upon  the  property  which  is  enforceable 
against  respondent  Y 

The  great  weight  of  judicial  opinion  is  that,  by  reason  of 
comity  between  states,  if  personal  property,  situated  in  a 
given  state  is  there  mortgaged  by  the  owner  and  the  mortgage 
is  duly  executed  and  recorded  as  by  the  local  law  required  so 
as  to  create  a  valid  lien,  and  if  the  property  is  thereafter  re- 
moved into  another  state  and  is  there  sold  to  a  purchaser 
without  knowledge  of  the  encumbrance,  such  purchaser  takes 
title  subject  to  the  lien  of  the  mortgage  although  it  has  not 
been  recorded  in  the  latter  state,  and  this  is  particularly  true 
when  the  removal  is  accomplished  without  the  knowledge  or 
consent  of  the  mortgagee.  (6  Cyc.  1089;  Jones  on  Chattel 
Mortgages,  5th  ed.,  sec.  260a ;  5  R.  C.  L.  399,  sec.  21 ;  Shapard 
V.  Hynes,  104  Fed.  449,  45  C.  C.  A.  271,  52  L.  R.  A.  675; 
Kanaga  v.  Taylor,  7  Ohio  St.  134,  70  Am.  Dec.  62 ;  Ord  Nat. 
Bank  v.  Massey,  48  Kan.  762,  30  Pac.  124,  17  L.  R.  A.  127 ; 
Handley  v.  Harris,  48  Kan,  606,  30  Am.  St.  322,  29  Pac.  1145, 
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17  L.  R.  A.  703 ;  HorrUhal  v.  BwrweU,  109  N.  C.  10,  26  Am. 
St.  556,  13  S.  E.  721,  13  L.  R.  A.  740;  Smith  v.  McLean  24 
Iowa,  322 ;  Keenan  v,  Stimson,  32  Minn.  377,  20  N.  W.  364.) 

The  law  by  which  the  validity  of  the  lien  of  this  mortgage 
must  be  tested  is  sec.  150,  Compiled  Laws  of  Utah  (1907), 
and  is  as  follows : 

"What  Necessary  to  Validity.  Unless  the  possession  of 
personal  property  be  delivered  to  and  retained  by  the  mort- 
gagee, no  mortgage  thereof  shall  be  valid  as  against  the  right 
and  interests  of  any  person  other  than  the  parties  thereto 
unless: 

**1.  The  mortgage,  duly  witnessed  by  at  least  one  person, 
provide  that  the  property  may  remain  in  the  possession  of 
the  mortgagor ; 

*'2.  The  mortgage  be  accompanied  by  the  affidavit  of  the 
parties  thereto,  or,  in  case  any  party  is  absent,  by  the  affidavit 
of  the  parties  present  and  that  of  the  agent  or  attorney  of 
such  absent  party,  that  the  same  is  made  in  good  faith  to 
secure  the  amount  named  therein  and  without  any  design  to 
hinder  or  delay  the  creditors  of  the  mortgagor ; 

"3.  The  mortgage,  or  a  copy  thereof,  be  filed  in  the  office 
of  the  recorder  of  the  county  where  the  mortgagor  resides,  or, 
in  case  he  is  a  nonresident  of  this  state,  in  the  office  of  the 
recorder  of  the  county  or  counties  where  the  property  may 
be  at  the  time  of  the  execution  of  the  mortgage." 

Since  the  property  remained  in  possession  of  the  mort- 
gagors it  was  necessary,  before  the  mortgage  could  become  c^ 
valid  lien  as  against  the  rights  and  interests  of  any  person, 
other  than  the  parties  thereto,  that  it  be  accompanied  by  the 
affidavit  mentioned  in  the  statute  above  quoted,  and  it  was 
further  necessary  that  the  instrument  itself,  or  a  copy  thereof, 
be  filed  in  the  office  of  the  recorder  of  Salt  Lake  county,  Utah, 
where  the  mortgagor  resided  and  where  the  property  was 
situated,  and  that  these  things  be  done  while  the  property  was 
within  that  state. 

In  case  of  Yund  v.  First  Nat  Bank,  14  Wyo.  81,  82  Pac.  6, 
the  supreme  court  of  Wyoming,  having  under  consideration 
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a  case  growing  out  of  facts  quite  similar  to  those  involved 
herein,  said: 

'*The  mortgage  was  void  as  against  creditors  of  the  mort- 
gagor in  Oklahoma,  unless  filed;  and,  not  being  filed  before 
the  properly  was  removed  to  the  Indian  Territory,  it  went 
there  free  of  any  lien  as  to  creditors,  and  the  subsequent  filing 
in  Oklahoma  could  create  no  lien  upon  it  in  a  foreign  juris- 
diction." (See,  also,  Suhlett  v.  Hurst  (Tex.  Civ.),  164  S.  W. 
448;  Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40  Am.  Rep. 
258.) 

The  exact  date  of  the  removal  of  the  property  to  Idaho 
is  not  disclosed,  but  it  appears  from  the  cross-examination 
of  respondent  that  he  first  met  Ewing  on  Bock  Creek  (in 
Idaho)  on  the  day  before  he  traded  for  the  mare  and  that 
Ewing  told  him  he  had  been  there  about  six  weeks  working 
on  a  ranch  and  that  the  mare  had  been  in  an  alfalfa  pasture 
there  nearly  a  month. 

J.  P.  May,  manager  of  the  collection  department  of  ap- 
pellant corporation,  states  in  his  deposition  that  Ewing  and 
his  wife,  about  August  1,  1913,  visited  his  office,  which  is 
located  in  Salt  Lake,  and  asked  permission  to  take  the  wagon, 
harness  and  mare  to  Milford,  Utah,  which  was  refused. 
Further,  that  Mr.  Ewing  called  again  the  next  day  and  asked 
permission  to  sell  the  wagon  and  harness  which  was  also 
denied.    Mr.  May  further  testified : 

"August  11,  1913,  Mrs.  Ewing  again  came  into  my  office 
and  began  to  cry,  stating  excitedly  that  her  husband  had  left 
Utah,  taking  what  little  money  they  had,  as  well  as  the  mare 
and  colt  and  harness  and  wagon.  She  said  she  thought  he 
would  sell  everything  and  go,  perhaps,  to  Australia,  and 
wanted  us  to  help  find  him." 

For  the  lien  of  this  mortgage  to  be  effective  against  the 
rights  of  respondent,  it  is  necessary  that  the  property  have 
been  in  Utah,  not  only  when  Hampton  made  his  affidavit  on 
August  8th,  but  when  the  mortgage  was  filed  for  record  on 
August  12th.  It  was  necessary  that  appellants  prove  this  in 
order  to  bring  themselves  within  the  scope  of  the  doctrine 
of  comity  between  states.    This  they  have  failed  to  do,  but 
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the  testimony  above  quoted  tends  strongly  to  indicate  to  the 
contrary. 

In  case  of  Hare  v.  Toung,  26  Ida.  682,  146  Pac.  104,  this 
court  said : 

*'In  order  to  invoke  the  doctrine  of  comity  between  states 
with  respect  to  contracts,  it  is  incumbent  upon  a  party  claim- 
ing |iuch  a  benefit  to  show  that  his  is  such  a  contract  as  is 
contemplated  by  the  doctrine.  He  must  produce  proof  that 
the  contract  in  behalf  of  which  he  seeks  to  invoke  this  rule 
is  a  foreign  contract  contemplated  by  the  rule." 

The  judgment  of  the  trial  court  is  affirmed.  Costs  are 
awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(February  24,  1917.) 

C.  H.  SWEETEN,  Respondent,  v.  H.  H.  EZBLL,  Sheriff  o£ 
Oneida  County,  Idaho,  Appellant. 

[163  Pac.  612.] 

Sale  op  Personal  Pbopeety  on  Execution — Deuvzbt  op  Possession — 
Conflict  op  Evidence. 

1.  Sec.  3170,  Eev.  Codes,  provides  that  "every  transfer  of  per- 
sonal property  other  than  a  thing  in  action,  and  every  lien  thereon, 
other  than  a  mortgage  when  allowed  bj  law,  is  conclusively  presumed, 
if  made  by  a  person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate  delivery 
and  followed  by  an  actual  and  continued  change  of  possession  of 
the  things  transferred,  to  be  fraudulent,  and  therefore  void,  against 

those  who  are  his  creditors  while  he  remains  in  possession 

Held,  that  where  A  purchases,  at  an  execution  sale,  hogs  belonging 
to  B,  and  sold  thereat  in  partial  satisfaction  of  a  judgment  against 
him,  and  he  leaves  them  in  B's  possession  paying  him  to  care  for 
them,  sec.  3170  does  not  apply,  and  B's  judgment  creditors  obtain 
no  rights  against  A  in  respect  to  the  hogs  by  reason  of  his  failure 
to  remove  them  from  B's  possession. 
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2.  An  appellate  court  will  not  disturb  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence  where  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it. 

[As  to  retention  of  possession  of  chattels  bj  judgment  debtor 
after  sale  of  same,  see  note  in  15  Am.  Dec.  671.] 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Oneida  County.    Hon.  J.  J.  Guheen,  Judge. 

Action  for  conversion  of  personal  property  and  damages. 
Judgment  for  plaintiff.    Affirmed. 

T.  E.  Bay,  for  Appellant. 

Davis  &  Evans,  for  Respondent. 

Counsel  cite  no  authorities. 

MORGAN,  J. — Respondent  instituted  this  action  to  re- 
cover the  value  of  235  head  of  stock  hogs,  more  or  less,  which, 
he  alleged,  appellant  wrongfully  took  from  his  possession  and 
sold  and  which  he  claims  were  his  property  at  the  time  of 
the  taking,  together  with  damages  and  costs. 

Appellant  answered  alleging  that  the  property,  at  the  time 
of  the  taking,  belonged  to  Warren  Sweeten,  brother  of  re- 
spondent, and  that  he,  the  appellant,  as  sheriff  of  Oneida 
county,  made  the  levy  and  sale  under  and  by  virtue  of  a  writ 
of  execution  issued  in  an  action  wherein  the  Utah  Associa- 
tion of  Credit  Men  obtained  a  judgment  against  Warren 
Sweeten. 

By  stipulation  the  cause  was  tried  by  the  judge  without 
a  jury  and  resulted  in  a  judgment  in  favor  of  respondent  for 
$1,100,  the  value  of  the  hogs,  together  with  $200  damages 
sustained  as  a  result  of  the  taking  and  selling,  and  costs  of 
action. 

Appellant  moved  for  a  new  trial.  His  motion  was  denied 
and  he  has  appealed  from  the  judgment  and  from  the  order 
denying  his  motion. 
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Two  questions  must  be  decided  in  order  to  determine  this 
case,  namely :  Who  was  the  owner  of  the  235  head  of  hogs  sold 
by  appellant,  the  respondent,  or  his  brother,  Warren  Sweeten  1 
If  it  is  determined  that  respondent  was  the  owner  at  the  time 
of  the  levy  and  sale,  was  the  amount  of  the  judgment  awarded 
by  the  trial  court  reasonable  and  proper? 

We  will  briefly  review  the  material  evidence  submitted 
upon  the  trial. 

In  substance,  respondent  introduced  evidence  to  the  effect 
Ihat  the  Utah  Association  of  Credit  Men  obtained  a  judgment 
for  something  over  $2,450  against  Warren  Sweeten  and  levied 
upon  his  personal  property  and  that,  at  an  execution  sale 
held  on  May  5,  1915,  said  property,  which  consisted  of  about 
275  head  of  hogs,  was  sold  to  respondent  for  $1,500. 

Respondent  testified  that  immediately  after  the  sale  he 
took  possession  of  the  hogs  and  that  thereafter  he  sold  part  of 
them  and  bought  others  which  he  placed  with  those  remain- 
ing and  that  he  hired  his  brother,  Warren  Sweeten,  to  help 
him  in  operating  the  farm,  whereon  they  were  kept  and  which 
formerly  belonged  to  his  brother,  and  in  caring  for  the  stock 
and  that  he  paid  him  a  salary  of  $50  per  month  for  his  ser- 
vices. He  further  testified  that  although,  at  times,  his 
brother  bought  and  sold  hogs,  he  did  it  as  his,  respondent's, 
agent. 

In  the  suit  of  the  Utah  Association  of  Credit  Men  against 
Warren  Sweeten,  as  above  referred  to,  the  judgment  was  only 
satisfied  in  part  by  the  sale  of  the  hogs  which  respondent 
purchased  and  a  second  writ  of  execution  was  issued  and  the 
hogs  now  claimed  by  him  were  levied  upon  and  sold  by  appel- 
lant under  and  by  virtue  of  this  second  writ. 

Respondent  further  testified  that  the  hogs  sold  under  and 
by  virtue  of  the-  second  writ  were  made  up,  partly,  of  the 
stock  he  purchased  at  the  former  execution  sale  and  partly 
of  stock  he  bought,  from  time  to  time,  since  that  sale. 

Appellant  introduced  a  taxpayer's  statement,  signed  by 
respondent  on  May  7,  1915,  stating  that  he  possessed  no  hogs 
which  were  subject  to  assessment  on  the  second  Monday  of 
January  of  that  year,  and  a  like  statement,  signed  March  16, 


Digitized  by  VjOOQIC 


Feb.  1917.]  Sweeten  v.  Ezell.  157 

Opinion  of  the  Court — ^Morgan,  J, 

1915,  by  Warren  Sweeten  showing  ownership  by  him  of  40 
hogs.  Appellant  contends  these  tax  statements  prove  that 
the  animals  levied  upon  and  sold  belonged,  at  the  time  of  the 
levy,  not  to  respondent  but  to  his  brother,  the  judgment 
debtor  named  in  the  execution. 

Appellant  contends  that  the  hogs  never  were  in  respond- 
ent's possession  but  have  always  been  in  the  possession  of  his 
brother,  Warren,  and  that  there  was  neither  a  constructive 
nor  actual  delivery  of  the  same  to  the  respondent.  He  takes 
this  position  having  in  view,  no  doubt,  sec.  3170,  Rev.  Codes, 
providing:  ** Every  transfer  of  personal  property,  other  than 
a  thing  in  action,  and  every  lien  thereon,  other  than  a  mort- 
gage, when  allowed  by  law,  is  conclusively  presumed,  if  made 
by  a  person  having  at  the  time  the  possession  or  control  of  the 
property,  and  not  accompanied  by  an  immediate  delivery  and 
followed  by  an  actual  and  continued  change  of  possession  of 
the  thing  transferred,  to  be  fraudulent,  and  therefore  void, 
as  against  those  who  are  his  creditors  while  he  remains  in 
possession " 

If  respondent  had  claimed  the  hogs  in  question  by  virtue 
of  a  sale  from  Warren  Sweeten  to  himself  and  had  left  them 
in  Warren's  possession,  then,  according  to  the  statute  above 
cited,  the  bona  fides  of  the  transaction  might  well  be  ques- 
tioned, but  as  respondent  obtained  his  title,  not  through 
Warren  Sweeten,  but  through  a  judicial  sale  made  by  the 
sheriflF  of  Oneida  county  upon  a  writ  of  execution,  the  above 
cited  statute  does  not  apply. 

There  is  no  evidence  to  dispute  the  respondent's  statement 
that  he  used  his  own  money  in*the  purchase  of  the  hogs  and 
that  he  purchased  them  for  his  own  use  and  benefit,  and  that 
he  also  used  his  own  money  in  purchasing  hogs  subsequent 
to  that  time  and  up  to  and  including  the  time  of  the  levy 
and  sale  by  appellant,  and  though  upon  cross-examination 
respondent's  memory  was  faulty,  and  he  could  not  remember 
how  many  hogs  were  purchased  or  sold  by  him,  or  by  his 
brother  Warren  upon  his  account,  or  for  what  prices,  this  was 
merely  matter  touching  his  credibility,  and  we  cannot  say 
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that  his  vague  statements  and  faulty  memory  in  this  respect 
show  that  his  claims  of  ownership  were  false. 

The  taxpayer's  statement  made  by  Warren  Sweeten  con- 
flicts with  the  testimony  of  respondent  and  so,  in  a  measure, 
does  that  of  respondent  himself,  but  his  explanation  that  he 
believed  at  the  time  he  made  the  statement  that  these  hogs 
would  be  assessed  with  the  land  upon  which  Warren  lived, 
which  was  in  another  assessment  district  than  the  one  wherein 
he  resided,  and  that  if  he  listed  them  there  would  be  a  double 
assessment,  is  reasonable,  and  there  is  no  doubt  that  if  he  had 
mentioned  them  in  his  statement,  they  would  have  been  twice 


Considering  the  evidence,  as  a  whole,  on  the  question  of 
ownership,  we  cannot  say  that,  as  a  matter  of  law,  the  trial 
judge  should  have  arrived  at  the  conclusion  that  the  hogs,  at 
the  time  of  the  levy  and  sale  by  appellant,  were  the  property 
of  Warren  Sweeten  and  not  of  respondent. 

*'An  appellate  court  will  not  disturb  the  judgment  of  a 
"trial  court,  because  of  conflict  in  the  evidence,  where  there  is 
suflScient  proof,  if  uncontradicted,  to  sustain  it."  (Darry  v. 
Cox,  28  Ida.  519,  155  Pac.  660,  and  cases  therein  cited.) 

Appellant  further  contends  that  there  is  not  suflScient  proof 
to  establish  the  value  of  the  property  at  $1,100,  or  the 
fact  that  respondent  sustained  damages  in  addition  to  its 
value  in  the  sum  of  $200.  The  respondent  testified  that  he 
had  been,  for  many  years,  engaged  in  the  business  of  buy- 
ing and  selling  hogs  in  the  locality  in  which  the  stock  in  con- 
troversy was  situated  and  that  the  reasonable  value  of  the 
animals  levied  upon  and  sold  by  appellant  was  $1,500.  Re- 
spondent's father  likewise  qualified  himself  and  testified  to 
the  same  value.  It  was  stipulated  that  the  hogs  so  levied 
upon  and  sold  were  resold  shortly  afterward  for  $1,000. 
The  trial  court  found  $1,100  to  be  the  reasonable  value  of  the 
property.  We  cannot  say  this  was  excessive.  At  most  there 
is  a  substantial  conflict  in  the  evidence  in  regard  to  value. 

Respondent  testified  that,  by  reason  of  the  wrongful  taking 
and  selling  of  his  property,  he  lost  time  in  going  back  and 
forth  between  his  residence  and  Malad;  that  he  lost  pasture 
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advantages ;  lost  the  advantage  of  **  clearing  around  the  thresh- 
ing," and  that  when  he  put  his  damage  in  this  respect  at 
the  sum  of  $200  he  "put  it  very  light."  Appellant  oflPered 
no  testimony  whatever  to  refute  respondent's  claim  in  this 
respect,  and  we  do  not  think  the  trial  court  erred  in  allowing 
the  further  sum  of  $200  as  compensation  for  the  loss  above 
mentioned. 

The  judgment  and  order  appealed  from  are  affirmed.    Costs 
are  awarded  to  respondent 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(March  5,  1M7.) 

THE  MODE,  LTD.,  a  Corporation,  Respondent,  v.  SADA 
MYERS,  Appellant. 

[164  Pac.  91.] 

Title  to  Real  Estate— Advebse  Claim — ^Fraudulent  Conveyances— 
Execution  Sale — Detective  Complaint. 

1.  An  application  to  amend  complaint  while  motion  for  nonsuit 
is  pending  is  addressed  to  the  sound  discretion  of  the  trial  court. 

2.  A  defective  allegation  of  a  good  cause  of  action,  in  the  ab- 
sence of  a  demurrer,  is  cured  by  a  verdict  and  judgment. 

3.  Where  a  judgment  debtor  causes  real  property  which  he  has 
purchased  to  be  conveyed  by  his  vendor  direct  to  a  third  person, 
and  the  transfer  of  his  interest  to  such  third  person  ia  fraudulent 
and  void  as  to  creditors,  and  the  judgment  creditor  levies  upon 
and  sells  such  property  as  the  property  of  the  judgment  debtor, 
the  holder  of  the  sheriff's  deed  on  such  sale  may,  under  sec.  4538, 
Bev.  Codes,  maintain  an  action  as  owner  to  quiet  title. 

[As  to  when  a  general  verdict  causes  defects  in  pleading,  see 
note  in  1  Am.  Dec.  210.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 
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Action  to  quiet  title  to  real  property.  Judgment  for  plain- 
tiff.   Affirmed. 

Smead,  Elliott  &  Healy  and  W.  A.  Ricks,  for  Appellant 

''Where  one  purchases  land  and  has  the  title  made  to  his 
wife  in  fraud  of  creditors,  it  is  deemed  an  equitable  and  not 

a  legal  asset The  interest  of  the  debtor  in  such  case 

cannot  be  sold  on  execution  at  law."  {Robinson  v.  Spring- 
field Co,,  21  Fla.  203.) 

Execution  sale  does  not  transfer  title  to  real  estate  to  which 
the  debtor  never  had  the  legal  title ;  where  real  estate  is  paid 
for  by  debtor,  but  conveyance  made  from  third  party  to  his 
wife  to  defraud  creditors,  execution  does  not  vest  title  in 
creditors.  His  remedy  is  to  obtain  in  equity  a  decree  com- 
pelling the  conveyance  of  the  property,  and  not  a  suit  to  quiet 
based  on  a  present  claim  of  title.  (Dockray  v.  Mason,  48  Me. 
178;  Carlisle  v.  Tindall,  49  Miss.  229;  Trash  v.  Oreen,  9 
Mich.  358.) 

Execution  sale  does  not  pass  any  title  where  judgment 
debtor  never  owned  the  property.  The  debt  should  be  made 
a  lien  against  the  property.  This  is  the  equitable  rule. 
(Haggerty  v,  Nixon,  26  N.  J.  Eq.  42,  46.) 

Purchaser  gets  no  title  in  case  of  conveyance  direct  to  some 
third  party.  Remedy  is  an  action  in  equity  in  nature  of 
creditor's  bill,  and  to  hold  grantee  as  trustee  for  creditors. 
{Everett  v.  Raby,  104  N.  C.  479, 17  Am.  St.  685, 10  S.  E.  526 ; 
Garfield  v.  Hatmaker,  15  N.  Y.  475;  Hyde  v.  Chapman,  33 
Wis.  391;  Doe  v.  McKinney,  5  Ala.  719;  Howe  v.  Bishop,  3 
Met.  (44  Mass.)  26;  Blood  v.  Wood,  1  Met.  (42  Mass.)  528.) 

Conveyance  cannot  be  set  aside  unless  the  fraud  complained 
of  be  alleged  and  proven.  {Kerns  v.  Washington  Water 
Power  Co,,  24  Ida.  525,  135  Pac.  70;  WUson  v.  Baker  Cloth- 
ing Co,,  25  Ida.  378,  137  Pac.  896,  50  L.  R.  A.,  N.  S.,  239.) 

In  actions  under  sec.  4538  (Code  Civ.  Proc.  738),  to  quiet 
title,  plaintiff  must  establish  a  legal,  as  distinguished  from  a 
mere  equitable,  title.  {Fvdickar  v.  East  Riverside  Irr,  Dist., 
109  CaL  29,  41  Pac.  1024;  Von  DrachenfeU  v.  Doolittle,  77 
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Cal.  295,  19  Pac.  518 ;  Nidever  v.  Ayers,  83  Cal.  39,  23  Pac. 
192;  Bryan  v.  Tormey,  84  Cal.  126,  24  Pac.  319;  Harrigan  v. 
Mowry,  84  Cal.  456,  22  Pac.  658,  24  Pac.  48.) 

Equitable  title  must  be'  pleaded ;  if  not  evidence  concerning 
the  same  is  properly  ignored.  {ReUly  v.  Wright,  117  Cal. 
77,  48  Pac.  970.) 

Martin  &  Cameron,  for  Respondent. 

Findings  of  fact  by  the  court  and  judgment  thereon  based 
on  evidence  substantially  conflicting  will  not  be  disturbed  on 
appeal.  (Cartier  v.  Btu^k,  9  Ida.  571,  75  Pac.  612;  Abbott 
V.  Reedy,  9  Ida.  577,  75  Pac.  764 ;  Cawden  v.  Mills,  9  Ida. 
626,  75  Pac.  766;  Heckman  v.  Espey,  12  Ida.  755,  88  Pac.  80; 
Salisbury  v.  Spofford,  22  Ida.  393,  126  Pac.  400;  Hufton  v. 
Hufton,  25  Ida.  96, 136  Pac.  605.) 

Amendments  to  pleadings  rest  largely  in  the  discretion  of 
the  court,  and  rulings  thereon  by  the  trial  court  will  not  bo 
disturbed  on  appeal,  except  it  appear  that  the  exercise  of  such 
discretion  has  deprived  the  party  complaining  of  some  sub- 
stantial right.  {Palmer  v.  Utah  &  Northern  R,  Co.,  2  Ida. 
382,  16  Pac.  553;  Rankin  v.  Caldwell,  15  Ida.  625,  99  Pac. 
108;  Havlick  v.  Davidson,  15  Ida.  787,  100  Pac.  91;  Mantle 
V.  Jack  Waite  Min.  Co.,  24  Ida.  613,  135  Pac.  854,  136  Pac. 
1130.) 

Under  sec.  4477,  Rev.  Codes,  all  beneficial  estates  in  real 
estate  are  liable  to  be  taken  on  execution  irrespective  of  the 
question  whether  they  are  legal  or  equitable;  it  is  the  prin- 
ciple as  well  as  the  policy  of  the  law  to  subject  every  species 
of  property  of  the  judgment  debtor  to  payment  of  his  debts, 
and  no  property  is  exempt  except  such  as  is  specially  exempted 
by  law.  {Kennedy  v.  Nunan,  52  Cal.  326;  Le  Roy  v.  Dun- 
kerly,  54  Cal.  452;  Pacific  Bank  v.  Robinson,  57  Cal.  520,  40 
Am.  Rep.  120.) 

''Every  estate  or  interest  known  to  the  law,  whether  legal 
or  equitable,  may  be  determined  in  an  action  of  this  kind." 
{Coleman  v.  J  aggers,  12  Ida.  125,  118  Am.  St.  207,  85  Pac. 
894;  SUelds  v.  Johnson,  10  Ida.  476,  3  Ann.  Cas.  245,  79  Pae. 
391;  Johnson  v.  Hurst,  10  Ida.  308,  77  Pac.  784;  Fry  v.  Sum- 

Idaho,  Vol.  80—11 
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mers,  4  Ida.  424,  39  Pae.  1118 ;  Clifton  v.  Herrick,  16  Cal. 
App.  484,  117  Pac.  622.) 

EICE,  J.— This  is  an  action  to  'quiet  title  to  lots  7,  8,  9 
and  10,  of  block  29,  Ellis  Addition  to  Boise.  The  complaint 
alleged  title  to  the  property  in  the  plaintiff,  respondent  here, 
and  stated  that  the  defendants,  among  whom  was  appellant, 
Sada  Myers,  claimed  unfounded  adverse  interests  therein. 
The  answer  of  appellant  Sada  Myers  denied  title  in  the 
plaintiff  and  by  way  of  cross-complaint  alleged  title  in  her- 
self and  prayed  that  her  title  be  quieted.  Both  respondent 
and  appellant  derived  title  from  Walter  A.  Myers,  husband 
of  the  appellant.  The  respondent  claims  through  sheriff's 
deed  executed  by  virtue  of  a  sale  under  an  execution  issued 
upon  a  judgment  against  Walter  A.  Myers.  Appellant 
claims  lots  7  and  8  through  deeds  of  conveyance,  and  lots  9 
and  10  through  an  assignment  of  a  contract  to  her  by  Walter 
A.  Myers  and  a  subsequent  conveyance  under  said  contract 
by  the  Pierce  Suburban  Syndicate.  Defendant  Florence  K. 
Fahrney  answered,  claiming  an  interest  as  an  innocent  pur- 
chaser of  a  portion  of  the  property.  It  was  stipulated  that 
her  interests  should  be  protected  and  she  is  not  interested 
in  this  appeal.  The  remaining  defendants  disclaimed  any 
interest  in  the  property. 

At  the  trial,  after  the  plaintiff  had  rested,  the  answering 
defendants  moved  for  a  judgment  of  nonsuit.  The  trial  court 
permitted  the  plaintiff  to  amend  its  complaint,  upon  a  show- 
ing of  diligence,  and  a  paragraph  was  added  alleging  fraudu- 
lent conveyance  from  the  said  Walter  A.  Myers  to  appellant 
Sada  Myers. 

Permission  to  amend  upon  the  showing  made  by  counsel 
for  respondent,  while  motion  for  nonsuit  was  pending,  is  as- 
signed as  error.  Under  sec.  4229,  Rev.  Codes,  the  applica- 
tion was  addressed  to  the  sound  discretion  of  the  trial  court, 
to  be  exercised,  according  to  the  admonition  of  the  statute, 
in  the  furtherance  of  justice.  (Havlick  v,  Davidson,  15  Ida. 
787,  100  Pac.  91.)  While  the  showing  of  diligence  on  the 
part  of  attorneys  for  respondent,  as  read  from  the  record, 
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is  not  very  persuasive,  we  do  not  think  the  trial  court  abused 
its  discretion  in  permitting  the  amendment.  This  is  par- 
ticulariy  true  in  view  of  the  offer  of  the  court  to  continue  the 
case,  should  the  appellant  claim  surprise  and  desire  further 
time  in  which  to  present  her  defense.  (Lorang  v,  Randall, 
27  Ida.  259,  148  Pac.  468.) 

The  amendment  to  the  complaint  reads  as  follows: 

"That  the  defendant  Walter  A.  Myers  has  made  fraudu- 
lent conveyances  to  the  defendant  Sada  Myers  by  which  said 
defendant  Sada  Myers  claims  some  interest,  right,  or  title  in 
and  to  the  lots  in  controversy  herein  described,  in  this :  that 
said  Walter  A.  Myers  was  insolvent  and  while  so  insolvent 
made  conveyances  without  consideration  of  his  property,  the 
property  in  question  herein  with  intent  to  hinder,  delay 
and  defraud  his  creditors,  and  especially  the  plaintiflE  creditor 
in  this  action.  And  at  the  time  the  defendant  Walter  A. 
Myers  did  cause  to  be  made  this  pretended  conveyance  with- 
out consideration,  and  said  defendant  Walter  A.  Myers  knew 
he  was  insolvent  and  had  sworn  less  than  a  month  prior  to 
this  pretended  conveyance  without  consideration  that  he  had 
no  property  out  of  which  the  plaintiflP  creditor  could  satisfy 
its  judgment.  That  at  the  time  said  conveyance  of  the  prop- 
erty in  controversy  was  pretended  to  be  dated  and  made 
by  Walter  A.  Myers  to  Sada  Myers,  his  wife,  said  Walter  A. 
Myers  had  no  other  property  other  than  this  property  in 
question  whatever  out  of  which  this  plaintiflP  creditor  could 
satisfy  his  said  indebtedness." 

The  allegation  would  be  entirely  insuflScient  if  it  were  chal- 
lenged by  demurrer,  but  in  the  absence  of  a  demurrer  such 
defective  statement  of  a  cause  of  action  is  cured  by  a  verdict, 
or  findings  and  judgment.  (Salmon  Falls  Bank  v,  Leyser, 
116  Mo.  51,  22  S.  W.  504;  San  Francisco  v.  Pennie,  93  Cal. 
465,  29  Pac.  66 ;  Larkin  v.  Mullen,  128  Cal.  449,  60  Pac.  1091.) 

"After  judgment  the  rule  by  which  pleadings  before  judg- 
ment are  construed  most  strongly  against  the  pleader  is  re- 
versed, and  the  pleading  upon  which  the  judgment  is  based 
is  liberally  construed  for  the  purpose  of  sustaining  the  judg- 
ment."    (Flew  V.  Board,  274  111.  232,  113  N.  E.  603.) 
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In  this  case  it  was  shown  that  the  defendant  W.  A.  Myers 
was  a  judgment  debtor  of  the  respondent;  that  while  so  in- 
debted, without  consideration,  he  executed  a  conveyance  of 
two  of  the  lots  in  question  to  appellant,  Sada  Myers,  and 
caused  to  be  executed  a  conveyance  of  the  remaining  two 
lots  in  question  to  appellant;  that  at  the  time  of  such  con- 
veyances W.  A.  Myers  was  insolvent.  Appellant  offered  testi- 
mony tending  to  show  that  the  conveyance  to  her  of  the  two 
lots  was  intended  to  take  the  place  of  a  former  deed  of 
conveyance  made  by  W.  A*  Myers  prior  to  the  time  he  was 
indebted  to  the  respondent,  which  former  conveyance  had  been 
lost,  and  that  the  assignment  of  the  contract  for  the  convey- 
ance of  the  remaining  two  lots  was  also  made  by  W.  A.  Myers 
prior  to  any  indebtedness  to  the  respondent,  and  that  such 
original  conveyance  and  assignment  were  made  in  considera- 
tion of  her  approaching  marriage  to  W.  A.  Myers. 

After  weighing  the  conflicting  evidence  the  trial  judge 
found  that  the  said  conveyances  by  W.  A.  Myers  to  appellant 
were  made  without  consideration  and  with  intent  to  hinder, 
delay  and  defraud  his  creditors,  of  whom  respondent  was  one. 
The  trial  court  without  doubt  recognized  the  rule  that  where 
fraud  is  charged  as  a  basis  of  recovery  the  proof  must  be 
clear  and  convincing.  Under  that  rule  there  was  substantial 
evidence  to  support  the  findings  of  the  court  and  the  judg- 
ment based  thereon. 

Appellant  also  contends  that  respondent  cannot  maintain 
an  action  to  quiet  title  to  lots  9  and  10,  the  basis  for  this  con- 
tention being  that  these  lots  were  conveyed  by  the  Pierce 
Suburban  Syndicate  direct  to  appellant,  Sada  Myers,  and  that 
respondent's  claim  of  title,  being  based  upon  a  sheriff's  deed, 
is  not,  as  a  matter  of  law,  well  founded,  and  that  an  action 
to  quiet  title  is  not  the  proper  remedy. 

Sec.  4477,  Rev.  Codes,  provides  that  any  interest  in  real  or 
personal  property  of  the  judgment  debtor,  not  exempt  by  law, 
is  liable  to  execution. 

In  the  case  of  Clifton  v,  Herrick,  16  Cal.  App.  484,  117 
Pac.  622,  it  was  held  that  under  the  California  Civ.  Code,  sec. 
3439,  declaring  a  transfer  of  property  with  intent  to  defraud 
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a  creditor,  void  against  the  creditor,  a  judgment  debtor  hav- 
ing bought  property  with  her  separate  funds  and  taken  title 
in  the  name  of  her  daughter  with  intent  to  defraud  the 
judgment  creditor,  such  creditor  could  levy  on  and  sell  the 
property  as  that  of  the  judgment  debtor. 

This  action  is  brought  under  the  provisions  of  sec.  4538, 
Rev.  Codes.  In  the  case  of  Coleman  v.  Joggers,  12  Ida.  125, 
118  Am.  St.  207,  85  Pac.  894,  the  court  held  the  provisions 
of  said  section  to  be  very  broad,  and  that  under  them  any 
person  whether  in  possession  or  out  of  possession,  whether 
holding  the  legal  or  equitable  title,  might  bring  an  action 
against  another  who  claims  an  estate  in  real  property  adverse 
to  him,  and  in  such  action  might  have  the  adverse  claim 
determined  and  settled. 

No  issue  of  possession  or  right  of  possession  is  involved  in 
this  case.  Under  the  construction  of  sec.  4538,  given  above, 
respondent  had  the  right  to  levy  upon  and  sell  any  interest 
its  judgment  debtor  might  have  in  the  two  lots  in  question, 
and,  upon  becoming  the  purchaser  thereof,  could  bring  an 
action  to  quiet  title.  The  judgment  of  the  district  court  is 
afi&rmed.    Costs  awarded  to  respondent. 

BudgOj  C.  J.|  and  Morgan,  J.,  concur. 


(April  14,  1917.) 
ON  PETITION  FOB  EBHEARINO. 

mCB,  J. — ^Appellant  has  filed  a  petition  for  rehearing  in 
•this  case,  and  raises  therein  questions  which  require  consider- 
ation. There  can  be  no  doubt  but  that  a  party  has  the  right 
to  test  the  sufficiency  of  an  amendment  to  a  pleading  when 
offered  during  the  progress  of  the  trial,  to  the  same  extent  as 
though  the  amendment  were  made  before  trial.  He  may 
demur  in  some  instances,  or  he  may  raise  the  question  of  the 
sufficiency  of  the  amendment  by  objections  to  the  allowance 
thereof,  and  such  objections  have  the  same  force  and  effect  as 
if  the  questions  were  presented  by  demurrer. 
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In  this  case  the  objection  was  "that  the  amendment  as  sub- 
mitted is  a  statement  of  evidence  or  evidential  facts,  upon 
which  the  plaintiff  will  rely,  rather  than  the  ultimate  facts 
involved."  This  objection  was  not  specific  in  pointing  out 
wherein  the  amendment  was  unintelligible  or  uncertain.  We 
think  the  trial  court  did  not  err  in  permitting  the  amendment 
to  be  made  over  this  objection. 

Appellant  also  objected  to  the  reception  of  any  evidence 
in  support  of  the  amendment.  This  objection  raises  the  ques- 
tion as  to  whether  the  amendment  states  a  cause  of  action, 
and  in  effect  raises  the  same  question  discussed  in  the  original 
opinion.  In  considering  such  objection  every  reasonable 
intendment  will  be  indulged  in  favor  of  the  pleading. 

Sec.  4207,  Rev.  Codes,  provides:  "In  the  construction  of  a 
pleading  for  the  purpose  of  determining  its  effect,  its  allega- 
tions must  be  liberally  construed  with  a  view  to  substantial 
justice  between  the  parties."  In  McCormich  v.  Smith,  23 
Ida.  487,  130  Pac.  999,  this  court  said:  "A  pleading  should 
be  construed  so  as  to  allege  all  facts  that  can  be  implied  by 
a  fair  and  reasonable  intendment  from  the  facts  expressly 
stated."  Where  a  material  fact  is  only  stated  inferentially, 
and  the  pleading  is  not  properly  demurred  to  specially  for 
this  reason,  it  is  good  after  judgment.  {Hill  v.  Haskin,  51 
Cal.  175 ;  Estate  of  Behrens,  130  Cal.  416,  62  Pac.  603 ;  White- 
hurst  V.  Stuart,  129  Cal.  194,  61  Pac.  963;  Chambers  v. 
Hoover,  3  Wash.  Ter.  107,  13  Pac.  466 ;  Allen  v.  Bear  Creek 
Coal  Co.,  43  Mont.  269,  115  Pac.  673 ;  SUver  Bow  County  v. 
Davies,  40  Mont.  418,  107  Pac.  81.) 

In  holding  that  the  action  to  quiet  title  under  the  statute^ 
was  a  proper  action  in  this  case,  we  meant  it  to  be  understood 
that  the  court  having  found  that  the  transfer  made  by  W.  A. 
Myers  of  his  interest  in  lots  9  and  10  to  Sada  Myers  was  void 
as  to  creditors,  and  the  respondent  having  levied  upon  and 
sold  the  property  as  that  of  the  judgment  debtor,  W.  A. 
Myers,  the  respondent  could  plead  title  to  the  lots  in  question 
as  against  the  appellant  Sada  Myers,  and  the  court  properly 
decreed  that  the  respondent  was  the  owner  of  the  property. 
The  appellant  had  nothing  but  the  naked  legal  title  without 
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beneficial  interest  in  the  property.  This,  in  substance,  was 
the  course  pursued  in  the  case  of  Coleman  v.  Joggers,  12  Ida. 
125, 118  Am.  St.  207,  85  Pac.  894,  and  approved  by  this  court. 
The  other  matters  urged  in  the  petition  for  rehearing  were 
considered  by  the  court,  although  not  discussed.  The  petition 
is  denied. 


(MaKh  9,  1917.) 

JAMES  S.  AUSTIN,  Respondent,  v.  BROWN  BROTHERS 
COMPANY,  a  Corporation,  Appellant. 

[164  Pac.  95.] 

CONTHACTS — SePASABLB  CONTRACTS — EviDENCB — SUBSTANTIA!*    FterOBM- 
ANCB — PlKADINOS — QUALIFICATION    OF   EXPERTS. 

1.  Under  sec.  4201,  Rev.  Codes,  the  failure  to  deny  a  written  in- 
stniment  contained  in  the  answer  as  therein  required  admits  the 
genuineness  and  due  execution  of  such  instrument,  but  the  plain- 
tiff is  not  precluded  thereby  from  taking  any  position  in  avoidance 
of  the  contract  which  is  not  inconsistent  with  the  admission  of  its 
genuineness  and  due  execution. 

2.  Where  three  persons  gave  individual  orders  complete  in  them- 
selves for  nursery  stock  to  an  agent  of  a  nursery  company,  and 
thereupon,  at  the  suggestion  of  the  agent,  the  three  orders  were 
combined  in  one  and  signed  by  one  of  the  three,  held,  that  under 
the  facts  of  this  case  the  combined  order  became  a  separable  con- 
tract. 

3.  Where  a  contract  for  the  sale  of  fruit  trees,  prepared  by  the 
seller  to  be  signed  by  the  buyer  contains  a  provision  that  "any 
stock  which  does  not  prove  to  be  true  to  name  as  labeled  is  to  be 
replaced  free  or  purchase  price  refunded,"  such  contract  contains 
an  implied  condition  precedent  requiring  a  substantial  performance 
by  the  seller,  for  the  breach  of  which  the  buyer  is  entitled  to  com- 
pensatory damages,  and  the  foregoing  provision  of  the  contract 
applies  only  to  such  mistakes  as  are  liable  to  occur  in  the  substan- 
tial performance  of  the  contract. 

4.  Where  by  the  undisputed  testimony  there  is  clearly  a  substan- 
tial failure  of  performance  on  the  part  of  one  of  the  parties  to 
the  contract,  it  is  the  duty  of  the  court  so  to  declare  as  a  matter 
of  law* 
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5.  A  judgment  will  not  be  reversed  where  it  appears  that  the  jury 
took  cognizance  only  of  matters  proper  for  their  consideration^  even 
though  the  jury  was  erroneously  instructed. 

6.  Qualification  of  witnesses  to  testify  as  experts  must  be  deter- 
mined in  the  first  instance  by  the  trial  court,  and  unless  it  is  ap- 
parent that  the  trial  court  was  in  error  in  permitting  a  witness  to 
testify  as  an  expert,  the  judgment  will  not  be  reversed. 

7.  An  instruction  should  not  be  given  unless  founded  on  the  issues 
in  the  ease  or  evidence  received  at  the  trial.  But  where,  by  ex- 
amination of  instructions  given  in  the  trial,  it  appears  that  the 
giving  of  such  instruction  did  not  result  in  any  substantial  injury 
to  appellant,  the  judgment  will  not  be  reversed. 

[As  to  qualification  of  witness  to  testify  as  expert  as  resting  in 
the  discretion  of  the  trial  court;  see  note  in  Ann.  Oas.  1912D,  817.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Action  for  breach  of  contract.  Judgment  for  plaintiff. 
Affirmed. 

Longley  ft  Walters,  for  Appellant. 

This  being  the  contract  between  the  parties,  it  was  error 
for  the  court  to  permit  testimony  to  be  offered,  either  of  prior 
negotiations  or  of  the  contract  offered  as  Exhibit  '*A.*' 
{Jacab9  V.  Shenon,  3  Ida.  274,  29  Pac.  44;  Idaho  Frv/it  Land 
Co.  V.  Great  Western  Beet  Stigar  Co.,  18  Ida.  1,  107  Pac.  989 ; 
Nevmyer  v.  Eoush,  21  Ida.  106,  Ann.  Caa  1913D,  433,  120 
Pac.  464.) 

*' Where  the  written  sale  contains  no  warranty,  or  expresses 
the  warranty  that  is  given  by  the  vendor,  parol  evidence  is 
inadmissible  to  prove  the  existence  of  a  warranty  in  the 
former  case,  or  to  extend  it  in  the  latter,  by  inference  or  im- 
plication." (Benj.  on  Sales,  sec.  942;  1  Elliott  on  Evidence, 
sec.  580;  Mast  v.  Pearce,  58  Iowa,  579,  43  Am.  Rep.  125,  8 
N.  W.  632,  12  N.  W.  597.) 

''An  instruction  defining  an  abstract  proposition  of  law, 
where  there  is  no  evidence  in  the  case  to  which  such  instruc- 
tion is  applicable,  only  serves  to  befog  and  mislead  the  jury 
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and  should  not  be  given."  (Owin  v.  Gwin,  5  Ida.  271.  48 
Pac.  295 ;  Calkins'  Estate,  112  Cal.  296,  44  Pac.  577.) 

The  contract  must  not  be  construed  to  defeat  the  intention 
of  the  parties ;  but  effect  must  be  given  to  all  the  provisions 
and  parts  of  the  contract,  and  no  part  should  be  rejected  un- 
less absolutely  repugnant  to  the  general  intent.  (Sinclair  dk 
Co.  V.  National  Swrety  Co.,  132  Iowa,  549,  107  N.  W.  184; 
Smith  V.  Durkee,  116  Mich.  484,  131  N.  W.  1116;  Chicago, 
B,  cfe  Q,  B.  Co.  V.  Bartlett,  20  111.  603, 11  N.  E.  867.) 

Where  parties  have  made  their  contract  it  is  the  duty  of 
the  court  to  enforce  it,  as  they  have  elected  to  make  it,  with- 
out regard  to  the  fact  that  in  the  light  of  subsequent  events 
a  hardship  may  be  worked.  (Murphy  v.  Russell  dk  Co.,  8  Ida. 
133,  67  Pac.  421;  Norcross  v.  Wills,  198  N.  Y.  336,  91  N.  E. 
803.) 

Babcock  ft  Graham  and  E.  M.  Wolfe,  for  Respondent. 

Exhibit  **A"  was  not  offered  for  the  purpose  of  proving 
the  contract  between  respondent  and  appellant,  but  simply  to 
explain  the  method  used  by  appellant's  agent  to  secure  the 
contract  upon  which  suit  was  brought. 

The  instructions  plainly  show  that  the  jury  were  advised 
to  consider  the  contract  pleaded  in  the  answer  as  the  contract 
upon  which  the  suit  was  brought.  (Martin  v.  Dowd,  8  Ida. 
453,  69  Pac.  276.) 

The  defendant  cannot  be  heard  to  complain  of  the  verdict 
of  the  jury  and  cannot  have  it  set  aside,  if  the  verdict  was 
arrived  at  by  the  jury  upon  a  proper  consideration  of  a 
proper  measure  of  damages,  even  though  they  do  disregard 
the  instruction  of  the  court  in  so  doing.  (Tarr  v.  Oregon 
Short  Line  R.  Co.,  14  Ida.  192,  125  Am.  St.  151,  93  Pac.  957.) 

There  was  not  a  substantial  compliance  with  the  contract, 
and  especially  when  the  variety  of  trees  delivered  to  the  plain- 
tiff were  of  a  wholly  worthless  kind,  having  no  market  value 
whatever.  (Sanford  v.  Brown  Bros.  Co.,  134  App.  Div.  652, 
119  N.  Y.  Supp.  333 ;  Orisinger  v.  Hubbard,  21  Ida.  469,  Ann. 
Cas.  1913E,  87,  122  Pac.  853;  State  v.  Pioneer  Nurseries  Co., 
26  Ida.  332,  143  Pac.  405.) 
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BICE,  J. — In  June,  1905,  the  plaintiff  and  respondent  exe- 
cuted an  order  to  the  defendant  and  appellant  to  furnish  him 
with  500  apple  trees,  together  with  45  pear,  cherry,  peach 
and  plum  trees,  the  variety  of  trees  to  be  furnished  and  the 
prices  to  be  paid  therefor  being  fully  set  out.  At  the  same 
time  and  place,  respondent's  brother  and  brother-in-law  exe- 
cuted orders  for  various  amounts  of  nursery  stock,  the  exact 
number  of  trees  ordered  by  them  being  not  material  in  this 
case.  Upon  the  execution  of  these  orders  it  was  suggested  by 
appellant's  agent  that  for  convenience  in  shipping  and  in 
buying  the  trees  a  combined  order  should  be  made  and  the 
three  orders  shipped  in  one.  The  combined  order  was  there- 
upon prepared  and  signed  by  respondent.  The  combined 
order  differed  from  the  original  order  executed  by  the  re- 
spondent, in  that  it  contained  the  following  provision  which 
the  original  order  did  not  contain:  "Any  stock  which  does 
not  prove  to  be  true  to  name  as  labeled  is  to  be  replaced  free 
or  purchase  price  refunded ;  and  all  stock  to  be  delivered  in 
a  thrifty  and  healthy  condition." 

The  trees  were  delivered  at  Twin  Falls  in  the  spring  of 
1906.  They  were  taken  to  the  premises  of  the  respondent  and 
there  divided  among  the  three  parties,  each  taking  the  trees 
that  he  had  ordered.  The  trees  arrived  labeled  so  as  to  indi- 
cate the  variety  and  number  of  trees.  Respondent  planted  his 
trees  in  the  spring  of  1906  on  his  premises,  consisting  of  a 
forty-acre  subdivision,  and  cared  for  them  until  about  April, 
1910,  when  he  discovered  that  a  large  part  of  the  trees  so 
planted  and  cared  for  by  him  were  not  true  to  name.  Among 
the  500  trees  ordered  by  him  were  300  Jonathan  and  130 
Rome  Beauty  trees.  No  Jonathan  or  Rome  Beauty  trees  were 
received,  but  instead  the  trees  proved  to  be  Wolf  River, 
Peewaukees  and  an  unknown  variety.  Respondent  brought 
suit  against  the  appellant  to  recover  damages  suffered  as  a 
result  of  the  breach  of  the  contract  The  case  was  tried  to 
a  jury  and  a  verdict  was  rendered  in  favor  of  respondent  in 
the  sum  of  $1,500. 
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The  appellant  assigns  twenty-six  specifications  of  error  as 
ground  for  reversing  the  judgment,  but  relies  principally 
upon  those  hereinafter  considered. 

Appellant  in  its  answer  set  out  a  copy  of  the  combined  order 
claiming  that  said  order  constituted  the  contract  between  the 
parties.  At  the  beginning  of  the  trial  the  court,  over  the  objec- 
tion of  appellant,  permitted  respondent  to  introduce  his  indi- 
vidual order.  The  specific  objection  was  that  the  order  was  not 
the  same  as  the  order  signed  by  the  respondent  in  this  action,  as 
set  forth  in  the  answer,  and  inasmuch  as  there  was  no  denial  of 
the  order  as  required  by  the  statute  it  was  admitted  to  have 
been  the  order  made  by  the  defendant.  Sec.  4201,  Rev.  Codes, 
reads  as  follows:  "When  the  defense  to  an  action  is  founded 
on  a  written  instrument,  and  a  copy  thereof  is  contained  in 
the  answer,  or  is  annexed  thereto,  the  genuineness  and  due 
execution  of  such  instrument  are  deemed  admitted,  unless  the 
plaintiff  file  with  the  clerk,  within  ten  days  after  receiving 
a  copy  of  the  answer,  an  affidavit  denying  the  same,  and  serve 
a  copy  thereof  on  the  defendant."  It  is  admitted  that  no  affi- 
davit denying  the  combined  order  was  filed  or  served  on  ap- 
pellant. The  genuineness  and  due  execution  of  the  contract 
alleged  in  the  answer  was  therefore  admitted. 

In  the  case  of  Cox  v.  Northwestern  Stage  Co.,  1  Ida.  376, 
this  court  held  that  due  execution  of  an  instrument  of  writing 
.  goes  to  the  manner  and  form  of  its  execution  by  persons  com- 
petent to  execute  it  according  to  the  laws  and  customs  of  the 
country  where  executed.  The  genuineness  of  an  instrument 
in  writing  goes  to  the  question  of  its  having  been  an  act  of 
the  party,  just  as  represented;  or,  in  other  words,  that  the 
signature  is  not  spurious,  and  that  nothing  has  been  added 
to  or  taken  from  it,  which  would  lay  the  party  signing  or 
changing  the  instrument  liable  for  forgery. 

It  does  not  follow  that  by  admitting  the  genuineness  and 
due  execution  of  the  instrument  pleaded  in  the  answer  the 
respondent  admitted  that  such  instrument  was  the  contract 
between  the  parties,  nor  was  the  respondent  precluded  thereby 
from  taking  any  other  position  in  avoidance  of  the  eflfect  of 
the  contract  which  is  not  inconsistent  with  the  admission  of 
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its  genuineness  and  due  execution.  {Cox  v.  Northwestern 
Stage  Co.,  supra;  Martin  v.  Dowd,  8  Ida.  453,  69  Pac.  276; 
Moore  v.  Copp,  119  Cal.  429,  51  Pac.  630;  Brooks  v.  JoKtit 
son,  122  Cal.  569,  55  Pac.  423.) 

The  individual  order  and  the  combined  order  are  parts  of 
one  transaction  and  should  be  considered  together,  but  the 
plaintiff  could  not  be  relieved  of  any  obligation  or  provision 
contained  in  the  joint  order,  which  was  the  last  one  signed. 
The  difference  between  them  is  material  only  in  view  of  the 
fact  that  the  combined  order  contained  the  provision,  quoted 
above,  which  was  not  in  the  individual  order. 

In  the  case  of  Sanford  v.  Brown  Bros.  Co,,  134  App.  Div. 
652,  119  N.  Y.  Supp.  333,  a  contract  for  nursery  stock  con- 
taining this  provision  was  construed.  In  considering  the 
contract  that  court  laid  down  the  three  following  proposi- 
tions : 

First:  Where  a  contract  for  the  sale  of  fruit  trees  is  pre- 
pared by  the  seller  to  be  signed  by  the  buyer,  any  uncertainty 
or  ambiguity  therein  is  to  be  resolved  in  favor  of  the  buyer. 

Second :  That  such  a  contract  for  the  sale  of  nursery  stock 
contained  an  implied  condition  precedent  requiring  a  sub- 
stantial performance  by  the  seller,  for  breach  of  which  the 
buyer  was  entitled  to  recover  compensatory  damages. 

Third :  That  the  provision  of  the  contract  quoted  above  ap- 
plied only  to  such  mistakes  as  were  liable  to  occur  in  the  sub- 
stantial performance  of  the  contract,  and  unless  there  was  a 
substantial  performance,  the  plaintiff's  recovery  for  breach 
was  not  limited  to  the  price  of  the  trees  not  delivered. 

In  view  of  the  foregoing  construction  of  this  contract,  which 
appears  to  be  correct,  it  was  necessary  to  determine  whether 
or  not  there  had  been  a  substantial  compliance  with  the  con- 
tract by  the  appellant,  for  if  it  failed  substantially  to  fulfil  its 
contract,  the  rule  of  damages  in  the  case  of  breach  of  the 
individual  order  and  the  combination  order  would  be  the 
same. 

It  seems  that  the  trial  court  attempted  to  submit  to  the 
jury  the  question  as  to  substantial  compliance  with  the  order 


Digitized  by  VjOOQIC 


March,  1917.]     Austin  v.  Brown  Brothers  Co.  173 

Opinion  of  the  Court — Bice,  J. 

upon  the  part  of  appellant  by  giving  the  following  instruc- 
tion: 

**The  jury  are  instructed  that  if  you  find  from  the  evidence 
that  the  defendant  company  failed  to  substantially  perform 
its  contract  by  delivering  to  the  plaintiff  the  trees  that  were 
ordered  or  trees  of  a  quality  and  variety  equally  as  good  as 
those  ordered,  then  your  verdict  must  be  for  the  plaintiff. 
By  substantial  performance  is  meant  not  a  strict  literal  per- 
formance of  the  contract  by  delivering  the  exact  number  of 
each  variety  and  kind  of  trees,  but  a  reasonable  compliance 
with  the  contract  as  to  varieties,  with  such  mistakes  as  were 
liable  to  occur,  considering  the  size  of  the  order  and  de- 
livery." 

The  appellant  contends  that  this  instruction  is  faulty  in 
that  it  does  not  inform  the  jury  of  their  duty  in  case  they 
found  there  was  a  substantial  compliance,  and  might  be  con- 
strued by  the  jury  as  tantamount  to  an  instruction  that  there 
was  not  a  substantial  compliance.  We  think,  however,  that 
the  instruction,  under  the  facts  of  this  case,  did  not  operate 
to  deprive  the  appellant  of  any  substantial  right. 

Ordinarily  the  question  of  whether  there  has  been  a  sub- 
stantial compliance  with  a  contract  is  a  question  to  be  sub- 
mitted to  the  jury,  but  under  certain  circumstances  the  court 
should  declare  as  a  matter  of  law  that  there  has  been  a  failure 
of  substantial  performance. 

In  the  case  of  Pressy  v.  McComack,  235  Pa.  St.  443,  84  Atl. 
427,  the  court  said: 

**  There  must  in  every  case  be  substantial  performance  of 
the  contract,  and  unless  there  be  substantial  compliance,  there 
can  be  no  recovery;  but,  whether  there  has  been  substantial 
performance,  depends  upon  the  character  of  the  changes  or 
alterations  complained  of,  that  is  to  say,  do  they  materially 
affect  the  completed  structure  and  were  they  in  good  faith 
honestly  intended  to  fulfil  the  contract?  Whether  the  party 
acted  in  good  faith,  and  whether  the  departures  were  material 
are  generally  questions  for  the  jury:  Truesdale  v.  Watts,  12 
Pa.  St.  73;  Pallman  v.  Smith,  135  Pa.  St.  188,  19  Atl.  891; 
Cosgrove  v.  CumnUngs,  190  Pa.  St.  525,  42  Ail.  881.    This  is 
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always  true  if  the  facts  relating  to  the  good  faith  of  the  plain- 
tiff and  the  materiality  of  the  changes  or  alterations  are  in 
dispute.  On  the  other  hand,  if  the  undisputed  testimony 
shows  a  substantial  variance,  not  authorized  by  the  owner, 
and  made  without  his  knowledge  or  assent,  it  is  the  duty  of 
the  court  to  so  declare  as  a  matter  of  law :  Harris  v.  Sharpies, 
202  Pa.  St.  243,  51  Atl.  965,  58  L.  R.  A.  214.** 

In  construing  building  contracts  the  New  York  courts  have 
held  that  where  there  is  clearly  a  substantial  failure  of  per- 
formance on  the  part  of  the  contractor,  it  is  the  duty  of  the 
court  so  to  declare  as  a  matter  of  law.  {Oompert  v.  Healy, 
149  App.  Div.  198,  133  N.  Y.  Supp.  689;  Ketchum  v.  Herring- 
ton,  63  Hun,  636,  18  N.  Y.  Supp.  429;  Glacius  v.  Black,  67 
N.  Y.  563;  Spence  v.  Ham,  163  N.  Y.  220,  57  N.  B.  412,  51 
L.  R.  A.  238.) 

The  reasoning  of  the  court  in  the  Sanford  case,  supra,  may 
be  considered  in  relation  to  the  question  of  performance.  In 
that  case  the  court  said : 

'^It  may  be  safely  assumed  that  no  man  in  his  senses  would 
purchase  3,500  peach  trees  and  agree  that  he  would  be  con- 
tent with  the  return  of  the  purchase  price,  if  it  should  turn 
out,  after  three  or  four  years  of  culture,  that  they  were 
substantially  all  worthless,  and  not  what  he  ordered." 

The  appellant  had  knowledge  of  the  portion  of  the  com- 
bined order  that  was  intended  for  the  respondent.  The  com- 
bined order  and  shipment  was  made  at  the  request  of  appel- 
lant and  presumably  for  its  convenience.  The  combined 
order,  therefore,  was  separable,  and  it  is  proper  to  consider 
the  individual  order  in  determining  the  question  of  substan- 
tial compliance  on  the  part  of  appellant.  (WUsoft^Case  Lum- 
ber  Co.  v.  Mountain  Timber  Co,,  202  Fed.  305.) 

The  testimony  is  undisputed  that  of  the  300  Jonathan  and 
130  Rome  Beauty  trees  ordered,  none  were  delivered,  and  that 
only  70  of  the  500  apple  trees  ordered  were  true  to  name.  No 
complaint  was  made  as  to  the  delivery  of  the  pear,  cherry, 
peach  or  plum  trees.  In  view  of  the  foregoing  facts,  there 
was  not  a  substantial  compliance  with  the  contract  on  the 
part  of  the  appellant. 


Digitized  by  VjOOQIC 


March,  191?J     Austin  v.  Brown  Srothbbs  Co.  175 

Opinion  of  the  Court — Bice,  J. 

No  error  was  committed,  therefore,  in  the  introduction  of 
the  individual  contract  in  evidence. 

The  second  error  assigned  by  appellant  is  that  the  court 
admitted  evidence  upon  an  erroneous  theory  of  the  measure  of 
damages.  It  seems  to  be  the  theory  of  appellant  that  the 
damage  must  be  limited  to  the  land  actually  occupied  by  the 
orchard,  the  error  assigned  being  the  admission  of  evidence 
as  to  the  damage  to  the  forty  acres  upon  which  the  orchard, 
which  occupied  7.77  acres,  was  planted. 

In  the  same  connection  the  appellant  complains  that  the 
court  in  instructing  the  jury  adopted  the  same  erroneous  view 
as  to  the  proper  measure  of  damages.  The  court  instructed 
the  jury  as  follows : 

*'The  jury  are  instructed  that  the  damages  plaintiff  is 
entitled  to  in  this  case,  if  you  find  from  the  evidence  that  he 
is  entitled  to  any,  is  the  difference  in  the  reasonable  cash  value 
of  the  forty  acres  in  question  at  the  time  that  the  plaintiff 
discovered  that  the  said  fruit  trees  were  not  true  to  name, 
or  at  such  time  as  he,  the  plaintiff,  by  the  exercise  of  ordinary 
care  and  attention  might  have  discovered  that  fact,  with  the 
trees  true  to  name,  and  the  reasonable  cash  value  of  the  same 
forty  acres  of  land  at  the  same  time  with  the  fruit  trees 
thereon  as  they  actually  existed,  that  is,  with  the  trees  not 
true  to  name,  if  you  so  find  from  the  evidence,  together  with 
interest  on  said  sum  at  seven  per  cent  per  annum  from  the 
commencement  of  this  action,  to  wit,  August  27,  1912.  In 
other  words,  the  measure  of  damages  is  the  value  that  would 
have  been  added  to  the  premises,  at  the  time  of  the  discovery 
of  the  mistake  by  the  plaintiff  or  at  such  time  as  he,  the  plain- 
tiff, by  the  exercise  of  ordinary  care  and  attention  might  have 
discovered  that  fact,  if  the  trees  had  been  of  the  varieties  as 
ordered  by  the  plaintiff." 

In  this  case,  however,  special  questions  were  submitted  to 
the  jury,  which  questions  and  their  answers  are  as  follows : 

**1.  What  do  you  find  the  value  of  the  acreage  embraced 
within  such  orchard  to  have  been  had  the  trees  been  planted 
as  contained  in  the  order  and  the  contract  of  the  plaintiff,  such 
value  to  be  determined  on  or  about  April,  1910 1 
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'  *  We  find  the  value  of  the  ten  acres  to  have  been  on  the  above 
date,  $3,900. 

*'D.  P.  ALBEE,  Foreman.'' 
'*2.  What  do  you  find  the  value  of  the  acreage  embraced  in 
the  orchard  to  have  been  on  or  about  April,  1910,  in  the  condi- 
tion in  which  it  was  at  such  timet 

*'We  find  the  value  of  the  ten  acres,  including  the  improve- 
ments, to  have  been  $2,400. 

"D.  P.  ALBEE,  Foreman." 

The  general  verdict  of  the  jury  was  for  the  plaintiflE  in  the 
sum  of  $1,500. 

It  thus  appears  that  the  jury  took  into  consideration  only 
the  ten  acres  upon  which  the  orchard  was  planted  in  arriving 
at  their  verdict.  The  appellant  cannot  complain  that  the  jury 
considered  the  ten-acre  tract  instead  of  the  7.77  acres  upon 
which  it  claims  the  trees  were  actually  planted.  The  2.23 
acres  making  up  the  ten  acres  were  occupied  by  the  dwelling- 
house  and  buildings  of-  respondent,  and  were  so  situated  that 
manifestly  it  would  be  impracticable  to  consider  the  7.77 
acres  alone.  Conceding  appellant's  theory  to  be  correct,  it 
was  not  injured  by  the  evidence  received  or  instruction  given. 

In  this  state  a  judgment  will  not  be  reversed  where  it  ap- 
pears that  the  jury  took  cognizance  only  of  matters  proper  for 
their  consideration,  even  though  erroneously  instructed. 
(Tarr  v.  Oregon  Short  lAne  B.  Co.,  14  Ida.  192,  125  Am.  St. 
151,  93  Pac.  957.) 

The  appellant  also  assigns  as  error  the  action  of  the  court 
in  admitting  evidence,  over  objections,  as  to  the  value  of  im- 
provements upon  the  forty  acres  aside  from  the  orchard. 

As  the  value  of  the  improvements  was  the  same  whether  the 
trees  in  the  orchard  were  true  to  name  or  otherwise,  we  think 
the  admission  of  the  testimony  was  harmless. 

Appellant  assigns  as  error  the  admission  of  answers  to  cer- 
tain hypothetical  questions  propounded  to  witnesses,  on  the 
ground  that  the  questions  did  not  include  all  elements  proven 
in  the  case  and  which  necessarily  should  have  been  included 
before  the  questions  could  be  properly  answered.  Subse- 
quently, however,  the  omitted  elements  were  supplied,  in  sub- 
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stance,  and  the  erroneous  admission  of  the  answers  was 
thereby  cured. 

Appellant  also  complains  that  two  witnesses  were  permitted 
to  give  opinion  testimony  without  showing  proper  qualifica- 
tions as  experts. 

In  the  case  of  CarscaUen  v.  Coeur  d'Alene  etc.  Transp,  Co., 
15  Ida.  444,  16  Ann.  Cas.  544,  98  Pac.  622,  this  court  said: 

"No  very  nice  distinction  has  ever  been  drawn  or  fixed 
rule  established  by  which  a  trial  judge  shall  determine  the 
exact  amount  of  knowledge,  experience  and  skill  a  so-called 
expert  shall  have  before  permitting  him  to  testify  before  the 
jury.  That  question  must  be  determined  in  the  first  instance 
by  the  court.  After  the  evidence  is  in,  its  weight  and  credi- 
bility is  to  be  judged  solely  by  the  jury,  and  they  will  give 
it  such  weight  as  they  think  it  is  entitled  to,  and,  indeed,  if 
it  runs  counter  to  their  convictions  of  truth  in  the  exercise 
of  their  own  knowledge  and  judgment,  they  may  disregard 
it  entirely." 

It  does  not  appear,  in  view  of  the  foregoing  expression, 
that  error  was  committed  in  permitting  the  witnesses  to  tes- 
tify as  experts. 

Appellant  also  assigns  as  error  the  instruction  of  the  court, 
quoted  above,  to  the  effect  that  the  jury  might  give  plaintiff 
interest  from  the  date  of  the  commencement  of  the  action. 

This  being  an  action  for  unliquidated  damages,  the  instruc- 
tion given  was  erroneous  (Barrett  v.  Northern  Pac.  B.  Co.,  29 
Ida.  139,  157  Pac.  1016) ;  but  in  view  of  the  fact  that  the  an- 
swers to  the  special  questions  submitted  to  the  jury  show  that 
this  instruction  was  disregarded,  the  judgment  will  not  be 
reversed  on  account  of  such  error. 

The  appellant  also  assigns  as  error  the  giving  of  the  fol- 
lowing instruction  to  the  jury : 

"The  jury  are  instructed  that  under  the  pleadings  in  this 
case  it  stands  admitted  that  the  defendant  company  is  a 
foreign  corporation  and  that  it  failed  to  comply  with  the 
statutes  of  the  state  of  Idaho  in  regard  to  designating  an  agent 
in  this  state  upon  whom  service  of  summons  could  be  made 
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in  this  state,  and  having  thus  failed  to  do  so,  the  said  defend- 
ant is  not  entitled  to  urge  the  defense  of  the  statute  of  limita- 
tions in  this  case." 

At  the  opening  of  the  trial  the  court  had  denied  appellant's 
motion  to  amend  its  answer,  so  as  to  plead  the  statute  of 
limitations.  The  instruction  was  gratuitous,  in  that  the  stat- 
ute of  limitations  was  not  in  issue,  nor  was  any  evidence  intro- 
duced by  the  appellant  tending  to  show  that  the  cause  of 
action  was  barred  by  the  statute.  The  second  paragraph  of 
the  complaint  contained  the  allegation  that  the  defendant  was 
a  foreign  corporation  and  that  during  all  times  mentioned  in 
the  complaint  it  had  been  and  now  is  doing  and  carrying  on 
business  within  the  state,  and  that  it  had  neglected  to  comply 
with  the  statutory  requirements  with  reference  to  foreign  cor- 
porations doing  business  within  the  state.  This  allegation 
is  expressly  admitted  by  the  answer.  The  instruction  there- 
fore correctly  stated  the  law,  if  the  question  involved  had 
been  an  issue  in  the  case.  The  instruction  should  not  have 
been  given,  but  in  view  of  the  other  instructions  given  by  the 
court,  it  is  apparent  that  no  substantial  injury  was  done  to 
the  appellant. 

All  specifications  of  error  on  the  part  of  appellant  have 
been  examined,  but  it  appears  that  the  errors  committed  by 
the  trial  court  resulted  in  no  substantial  injury  to  appellant. 

The  judgment  of  the  lower  court  will  be  affirmed.  Costs 
awarded  to  respondent. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 

Petition  for  rehearing  denied. 
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(March  8,  1W7.) 

W.  W.  HUFFAKER,  AppeUant,  v.  GEORGE  W.  EDGING- 
TON,  Respondent. 

[163  Pac.  793.] 

CONTESTED  Elections — Confliot  in   Evidencb— Bubden  of  Proof- 
Duties  OF  Election  Officers. 

1.  The  findings  of  fact  of  the  district  court  in  contested  election 
cases  will  not  be  set  aside  by  the  supreme  court  where  there  is  a 
substantial  conflict  in  the  evidence  and  such  findings  are  supported 
by  competent  evidence. 

2.  The  burden  rests  upon  the  party  contesting  an  election  to  show 
that  enough  illegal  votes  were  cast,  or  legal  votes  rejected,  to  change 
the  result  of  the  election,  or  that  such  serious  wrong  or  fraud  ez- 
Usted  as  to  make  the  result  of  the  election  doubtful,  in  order  to 
justify  the  court  in  setting  aside  the  certificate  of 'the  canvassing 
board. 

3.  Laws  prescribing  the  duties  of  the  election  officers  are  directed 
primarily  to  such  officers,  and  their  failure  to  comply  with  such 
laws  relative  to  registering  voters  who  comply  with  the  law  so  far 
as  required  of  them  should  not  be  construed  so  as  to  defeat  the 
right  of  citizens  to  vote,  unless  the  failure  to  strictly  comply  with 
such  laws  makes  the  result  of  the  election  doubtful. 

[An  to  statutory  remedy  for  contest  of  election  as  being  exclu- 
sive, see  notes  in  Ann.  Cas.  1913E,  982;  Ann.  Oas.  1914D,  274.] 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District,  fop  Bonneville  County.  Hon.  James  Q.  Gwinn, 
Judge. 

Action  to  contest  election  of  mayor  of  Idaho  Falls.  Judg- 
ment for  contestee.    Affirmed. 

William  P.  Hanson,  for  Appellant. 

A  succession  of  unexplained  irregularities  and  a  disregard 
on  the  part  of  the  officials  is  sufficient  to  deprive  the  ballot- 
box  and  the  return  to  the  credit  to  which  they  are  entitled,  and 
shifts  the  burden  upon  the  party  maintaining  the  legality  of 
the  official  count.     (McCrary  on  Elections,  sees.  497,  582.) 
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Where  fraud  and  irregularities  occur  in  the  conduct  of 
election  to  euch  an  extent  that  it  is  impossible  for  the  court 
to  separate,  with  reasonable  certainty,  the  legal  from  the  il- 
legal votes,  the  precinct  should  be  excluded.  {Vigil  v.  Oarcia, 
36  Colo.  430,  87  Pac.  543;  Tebbe  v.  Smith,  108  Cal.  101,  49 
Am.  St.  68,  41  Pac.  454,  29  L.  R.  A.  673.) 

Some  responsibility  is  placed  upon  the  voter.  (Sweeney  v. 
Hjul,  23  Nev.  409,  48  Pac.  1036,  49  Pac.  169.) 

Where  registration  is  required  by  law  and  election  held 
without  the  voters  being  registered,  as  required  by  law,  the 
election  is  invalid,  and  a  person  who  is  not  registered  as  is 
required  by  law  is  not  a  qualified  voter,  and  not  entitled  to 
vote.  (In  re  McDonough,  105  Pa.  St.  488 ;  In  re  Election  of 
School  Directors,  18  Phila.  (Pa.)  458;  State  v.  HUmantel,  21 
Wis.  566 ;  ZeUer  v.  Chapman,  54  Mo.  502 ;  Patterson  v.  Han- 
ley,  136  Cal.  265,  68  Pac.  821,  975.) 

A  number  of  the  statutory  provisions  are  held  to  be  di- 
rectory only,  and  not  mandatory.  However,  if  they  aflEect 
the  merits  of  the  election,  they  will  be  held  to  be  mandatory. 
(Harrison  v.  Stroud,  129  E^y.  193,  16  Ann.  Cas.  1050,  110 
S.  W.  828;  Parmn  v.  Wimberg,  130  Ind.  561,  30  Am.  St.  254, 
30  N.  B.  790, 15  L.  R.  A.  775 ;  Bowers  v.  Smith,  111  Mo.  45,  33 
Am.  St.  491,  20  S.  W.  101,  16  L.  R.  A.  754;  State  v.  Board  of 
Canvassers,  78  S.  C.  461,  13  Ann.  Cas.  1133,  59  S.  B.  145,  14 
L.  R.  A.,  N.  S.,  850;  note  to  83  Am.  Dec.  49.) 

"Mere  irregularities  or  mistakes  on  the  part  of  the  election 
officers,  if  they  do  not  affect  the  results  of  the  election,  will 
be  disregarded,  but  where  the  mistakes  or  irregularities  on 
the  part  of  the  judges  are  so  flagrant  that  the  results  are 
doubtful,  they  cannot  be  disregarded.*'  (Peabody  v.  Burch, 
75  Kan.  543,  12  Ann.  Cas.  719,  89  Pac.  1016 ;  People  v.  Bates, 
11  Mich.  362,  83  Am.  Dec.  745 ;  Heyfron  v.  Mahoney,  9  Mont. 
497,  18  Am.  St.  757,  24  Pac.  93;  Stackpole  v.  Hallahan,  16 
Mont.  40,  40  Pac.  80,  28  L.  R.  A.  502 ;  Blackwell  v.  Newkirk,  31 
Okl.  304,  Ann.  Cas.  1913E,  441,  121  Pac.  260;  Tuntlaiid  v. 
Noble,  30  S.  D.  145,  Ann.  Cas.  1915 A,  1004,  138  N.  W.  291.) 

**In  an  election  contest  where  irregularities  are  shown,  the 
person  claiming  that  legal  votes  were  cast  for  him  has  the 
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burden  of  proving  this  fact/'  (Lloyd  v.  SvUivan,  9  Mont. 
577,  24  Pac.  218 ;  Payne  on  Elections,  sec.  592 ;  Heyfron  v.  Af(Qt- 
honey,  9  Mont.  497,  18  Am.  St.  757,  24  Pac.  93;  McCrary  on 
Elections,  sees.  596,  539.) 

**  Persons  attempting  to  uphold  irregularities  on  the  part 
of  those  conducting  an  election  have  the  burden  of  proof  that 
such  conduct  did  not  afifect  the  results.''  {People  v.  Lark- 
spur, 16  Cal.  App.  169,  116  Pac.  702,  706;  Tovm  of  Ryan  v. 
Town  of  Waurika,  29  Okl.  655,  119  Pac.  220.) 

**  Where  such  a  number  of  persons  voted  in  violation  of  law 
that  the  results  are  placed  in  doubt,  the  court  should  annul 
the  election."  {Eaarison  v.  Stroud,  129  Ky.  193,  16  Ann. 
Cas.  1050,  110  S.  W.  828.) 

Any  action  of  a  canvassing  board  adjourned  without  date 
is  a  nullity.  Their  power  and  duties  as  a  canvassing  board 
ceased  after  they  had  canvassed  the  vote  and  published  the 
returns.  (15  Cyc.  383,  and  cases  cited;  Rosenthal  v.  State 
Board  of  Canvassers,  50  Kan.  129,  32  Pac.  129,  19  L.  R.  A. 
157.) 

Where  there  is  a  conflict  between  the  certificate  returned 
by  the  election  oflScers  and  the  tally-sheet,  the  election  certifi- 
cate controls.  {People  v.  Tool,  35  Colo.  225, 117  Am.  St.  198, 
87  Pac.  224,  229,  231,  6  L.  B.  A.,  N.  S.,  822 ;  State  v.  McFad- 
den,  46  Neb.  668,  65  N.  W.  800;  State  v.  Eastman,  46  Neb. 
675,65N.W.805.) 

Phil.  Averitt,  B.  J.  Briggs  and  Herbert  Beeves,  for  Be- 
spondent. 

Neither  the  ignorance,  neglect,  fraud  or  corruption  of  an 
election  officer  will  be  allowed  of  itself  to  disfranchise  the 
citizen,  and  neither  will  failure  to  observe  the  provisions  of 
a  directory  statute  be  permitted  to  avoid  the  election,  unless 
coupled  with  actual  fraud,  except  where  it  prevents  casting 
of  legal  votes,  and  if  the  fraud  should  consist  in  the  reception 
of  illegal  votes,  it  will  not  then  be  permitted,  no  matter  what 
its  degree,  to  avoid  the  election,  if  it  is  possible  for  the  court 
to  purge  the  polls  of  the  illegal  votes  cast.  {VigU  v,  Garcia, 
36  Colo.  430,  87  Pac.  543;  Lehman  v.  PettingeU,  39  Colo.  258, 
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89  Pae.  48;  Packwood  v,  BroumeU,  121  Cal.  478,  53  Pac.  1079; 
People  V.  Earl,  42  Colo.  238,  94  Pac.  294;  Stinson  v.  Sweeney, 
17  Nev.  309,  30  Pac.  997.) 

The  wrong  of  the  officers  cannot  be  visited  upon  the  electors, 
so  as  to  deprive  them  of  the  right  of  suffrage,  where  the 
electors  themselves  have  not  been  parties  to  the  wrong. 
{McCrane  v.  County  of  Nez  Perce,  18  Ida.  714,  Ann.  Cas. 
1912A,  165,  112  Pac.  312,  32  L.  B.  A.,  N.  S.,  730.) 

No  irregular  or  improper  conduct  in  the  proceedings  of 
the  judges  is  such  malconduct  as  avoids  an  election,  unless  it  is 
such  Bs  to  procure  the  person  whose  right  to  the  office  is  con- 
tested to  be  declared  elected,  when  he  had  not  received  the  high- 
est number  of  legal  votes.  {State  ex  rel,  McMillan  v,  Sadier,  25 
Nev.  131,  83  Am.  St.  573,  58  Pac.  284,  59  Pac.  546,  63  Pac.  128 ; 
Heyfron  v,  Mahon^y,  9  Mont.  497,  18  Am.  St.  757,  24  Pac.  93 ; 
Wells  V.  Taylor,  5  Mont.  202,  3  Pac.  255 ;  State  v.  Fawcett, 
17  Wash.  188,  49  Pac.  346 ;  Russell  v.  McDowell,  83  Cal.  70, 
23  Pac.  183 ;  People  v.  Earl,  42  Colo.  238,  94  Pac.  294;  Lane  v. 
BwUey,  29  Mont.  548,  75  Pac.  19^ ;  Quinn  v.  Lattimore,  120 
N.  C.  426,  58  Am.  St.  797,  26  S.  E.  638;  People  v.  Wood,  148 
N.  Y.  142,  42  N.  E.  536 ;  Moyer  v.  Van  Be  Vanter,  12  Wash. 
377,  50  Am.  St.  900,  41  Pac.  60,  29  L.  R.  A.  670;  Bowers  v. 
Smith,  111  Mo.  45,  33  Am.  St.  491,  20  S.  W.  101,  16  L.  R.  A. 
754.) 

The  burden  of  proof  is  upon  contestor  to  sustain  by  a  pre- 
ponderance of  the  evidence  the  material  averments  of  his  pe- 
tition. {Savard  v.  Herbert,  1  Colo.  App.  445,  29  Pac.  461; 
Tarbox  v.  Sughrue,  36  Kan.  225,  12  Pac.  935;  McCrary  on 
Elections,  sec.  466a.) 

DAVIS,  District  Judge. — ^This  is  an  action  to  test  the  legal- 
ity of  the  election  of  the  mayor  of  Idaho  Falls. 

The  contestant,  appellant  in  this  court,  assigns  numerous 
errors  of  the  district  court,  which  may  be  grouped  under  four 
general  heads,  as  follows : 

That  the  court  erred  in  not  finding  that  there  were  more 
illegal  votes  cast. 
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In  not  imposing  the  burden  upon  the  party  claiming  the 
benefit  of  the  votes  as  cast  to  show  the  legality  thereof,  after 
it  was  shown  that  there  was  irregularities  in  the  registration 
of  voters  and  in  the  conduct  of  the  election  officers. 

In  finding  that  wherein  the  election  officers  failed  to  fully 
perform  their  duties  nothing  was  done  or  omitted  with  any 
sinister  purpose  or  fraudulent  intent. 

And  in  holding  that  the  irregularities  and  misconduct  on 
the  part  of  the  officers  of  election  in  the  first  ward  did  not 
amount  to  actual  fraud  so  as  to  aflfeet  the  returns  from  that 
precinct. 

The  district  court  found  that  there  were  909  votes  cast  for 
Edgington  and  900  for  Clark,  and  after  deducting  seven 
illegal  votes  cast  for  Edgington,  he  received  902  votes,  and 
after  deducting  four  illegal  votes  cast  for  Clark,  he  received 
896  votes,  thus  giving  the  election  to  Edgington  by  a  majority 
of  six  votes. 

It  is  admitted  that  David  Clark,  who  voted  for  Edgington, 
was  not  a  legal  voter,  and  that  there  were  two  more  illegal 
votes  cast,  but  for  whom  could  not  be  determined. 

The  contestant  contends  that  five  other  persons  who  voted 
for  Edgington  were  also  illegal  voters,  the  principal  objection 
to  each  being  that  he  was  not  a  resident  and  citizen  of  Idaho 
Falls  as  required  by  law.  There  was  substantial  evidence  in 
each  instance  to  the  effect  that  such  person  was  a  citizen  en- 
titled to  vote  in  Idaho  Palls,  and  this  court  will  not  disturb 
the  findings  of  the  district  court  to  that  effect. 

In  addition  to  the  instances  mentioned,  the  contestant  al- 
leges that  a  large  number  of  other  persons  were  permitted  to 
vote  who  were  not  registered  as  required  by  law,  and  urges 
that  therefore  the  vote  of  the  precinct  wherein  they  voted 
should  be  rejected. 

There  is  nothing  in  the  evidence  to  show  that  such  persons 
were  not  citizens  qualified  to  register  and  vote.  They  applied 
to  the  election  officers  for  leave  to  register  and  vote  upon  elec- 
tion day,  signed  the  elector's  oath  as  requested,  and  did 
everything  the  election  officers  required  of  them.  There  is  evi- 
dence to  the  effect  that  such  persons  were  vouched  for  by 
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freeholders  orally,  answered  questions  giving  the  necessary  in- 
formation for  filling  in  the  blanks  in  the  oaths,  to  establish 
that  they  were  qualified  to  be  registered  to  vote,  and  that  such 
blanks  were  not  filled  in  on  election  day  because  voters  came 
too  fast  to  afford  time  therefor,  and  that  the  election  officers 
planned  to  fill  in  the  blanks  later. 

The  district  court  found  that  the  acts  of  the  officers  in 
receiving  the  votes  of  those  who  attempted  to  register  and 
vote  on  the  day  of  election  were  done  in  good  faith  and  with- 
out any  intentional  wrong  upon  their  part  or  upon  the  part 
of  the  voters,  and  that  such  persons  were  legal  voters  and  were 
rightfully  permitted  to  vote,  although  there  were  some  irregu- 
larities in  the  method  of  registering  the  voters  and  in  the  con- 
duct of  the  election  officers. 

The  irregularities  complained  of  consisted  in  a  failure  upon 
the  part  of  the  election  officers  to  furnish  sufficient  supplies 
so  that  the  freeholders'  oaths  vouching  for  the  qualifications 
of  the  voters  registered  on  election  day  might  be  made  out; 
that  the  voters  in  some  instances  did  not  bring  freeholders  to 
the  polls  to  vouch  for  them ;  neglect  of  the  officers  registering 
voters  at  the  polls  on  election  day  to  fill  out  all  blanks  in  the 
electors'  oaths;  and  a  failure  of  the  registering  officer  to  sign 
the  jurat  or  formally  administer  the  electors'  oaths  to  the 
voters. 

It  is  contended  by  the  contestant  that  the  burden  rests  upon 
the  party  claiming  the  benefit  of  the  votes  challenged  by  a 
contest  to  show  that  such  persons  were  legal  voters,  after  it 
is  made  to  appear  that  there  were  irregularities  in  the  method 
of  registering  such  persons. 

Any  irregularities  which  tend  to  show  such  fraud  on  the 
part  of  voters  or  election  officers  that  raises  a  doubt  as  to  the 
result  of  the  election  may  place  the  burden  upon  the  party 
claiming  the  benefit  of  such  votes  to  show  that  those  who 
voted  were  in  fact  legal  voters,  but  in  the  first  instance  the 
burden  is  upon  the  party  contesting  an  election  to  make  a 
prima  facie  showing  to  the  effect  that  sufficient  illegal  votes 
were  cast,  or  legal  votes  rejected,  to  change  the  result  of  the 
election,  or  that  such  serious  wrong  or  fraud  existed  as  to 
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make  the  result  of  the  election  doubtful.  (Tarbox  v.  SugTi" 
rue,  36  Kan.  225,  12  Pac.  935.) 

While  it  is  apparent  that  there  were  irregularities  in  the 
conduct  of  the  election  in  Idaho  Palls,  they  do  not  seem  to 
make  the  result  of  the  election  doubtful,  nor  is  this  court 
convinced  that  there  was  intentional  wrongdoing  or  fraud 
such  as  to  vitiate  the  election.  There  is  no  contention  that 
any  legal  votes  were  rejected, -and  the  evidence  does  not  prove 
that  there  were  sufficient  illegal  votes  received  to  change  the 
result  declared  by  the  canvassing  board. 

The  contestant  urges  that  the  irregularities  as  to  register- 
ing voters,  the  failure  of  the  election  officers  to  furnish  enough 
supplies  and  to  properly  certify  the  results  of  the  election, 
the  carelessness  of  the  election  officers  in  leaving  the  ballot- 
box  in  a  passageway  in  the  city  hall  and  the  uncertainty  as  to 
what  was  done  with  the  keys,  justify  the  throwing  out  of  the 
votes  of  ward  No.  1.  While  the  vote  of  a  precinct  may  be 
rejected  in  certain  instances,  it  is  a  drastic  measure  used  only 
in  emergencies,  and  should  not  be  resorted  to  whenever  it  is 
possible  to  purge  the  election  of  irregularities  without  depriv- 
ing citizens  of  their  vote.  Such  action  has  the  effect  of  pun- 
ishing and  invalidating  the  votes  of  loyal  citizens  in  order  to 
prevent  the  fraud  and  wrongdoing  of  dishonest  persons  seek- 
ing to  vote  illegally,  and  while  in  some  instances  it  is  justified, 
in  this  case  the  irregularities  complained  of  were  not  such  as 
to  warrant  the  court  in  rejecting  the  vote  of  the  precinct  re- 
ferred to.  It  is  apparent  that  the  polls  could  have  been 
purged  of  the  illegal  votes,  and  that  the  other  irregularities 
complained  of  did  not  cast  serious  doubts  upon  the  results  of 
the  election. 

The  contestant  contends  that  the  irregularities  and  dis- 
regard of  the  law  upon  the  part  of  the  election  officers 
amounts  to  the  same  thing  as  actual  fraud,  in  effect,  and  he 
insists  that  all  the  votes  cast  under  such  circumstances  are 
illegal  votes.  He  cites  sec.  2  of  art.  6  of  the  constitution 
and  claims  that  since  it  is  necessary  for  a  voter  to  be  **  regis- 
tered as  provided  by  law,"  it  invalidates  the  votes  where  there 
are  irregularities  in  the  registering  of  voters.    This  raises  the 
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question  as  to  what  is  required  as  a  substantial  compliance 
with  the  registration  laws  to  entitle  citizens  to  vote.  It  has 
been  held  frequently  that  a  strict,  literal  compliance  with  the 
provisions  of  the  law  as  to  registration  will  not  be  required 
in  the  absence  of  fraud  or  intentional  wrongdoing.  If  a  per- 
son is  a  citizen,  has  the  other  qualifications  of  a  voter  and  does 
everything  required  of  him  to  register  and  vote,  the  failure 
of  the  election  oflBcers  to  do  their  part  in  every  detail  will  not 
deprive  the  citizen  of  the  right  to  vote^  Voters  are  not  charge- 
able with  constructive  notice  of  the  failure  of  registration  oflS- 
cers  to  fill  in  the  blanks  in  the  forms  for  oaths  after  all  ques- 
tions are  answered  and  the  necessary  information  given  so 
that  such  blanks  may  be  filled  in  by  the  officers.  It  is  inevi- 
table that  mistakes  shall  occur  in  elections  because  of  the  in- 
experience of  election  officers,  and  sometimes  the  law  cannot 
be  strictly  complied  with,  but  where  the  will  of  the  citizen 
legally  entitled  to  vote  is  apparently  correctly  expressed,  such 
mistakes  or  oversights  as  do  not  result  in  making  the  election 
uncertain  will  not  be  allowed  to  defeat  the  choice  of  the  elec- 
tors. Many  of  the  provisions  of  law  are  directed  to  the  offi- 
cers of  election,  and  the  citizens  applying  to  vote  will  not  be 
required  to  see  that  the  election  officers  do  their  full  and  exact 
duty  with  respect  to  such  matters.  Statutes  prescribing  the 
manner,  form  and  time  within  which  public  officers  shall  dis- 
charge public  functions  are  regarded  as  directory,  unless  there 
is  something  in  the  statutes  which  shows  a  different  intent. 
Hence,  as  a  general  rule,  statutes  prescribing  the  duties  of 
election  officers  relative  to  registering  voters  should  not  be  so 
construed  as  to  make  the  right  of  citizens  to  vote  depend  upon 
a  strict  observation  of  the  law  by  such  officers.  {McOrane  v. 
Nez  Perce  County,  18  Ida.  714,  Ann.  Cas.  1912A,  165,  112 
Pac.  312,  32  L.  B.  A.,  N.  S.,  730;  Vigil  v.  Garcia,  36  Colo.  430, 
87  Pac.  543;  Lehman  v.  Pettingell,  39  Colo.  258,  89  Pac.  48; 
Packwood  v.  BrownM,  121  Cal.  478,  53  Pac.  1079 ;  People  v. 
Earl,  42  Colo.  238,  94  Pac.  294;  Lane  v,  Bailey,  29  Mont.  548, 
75  Pac.  191 ;  Quinn  v.  Laitimore,  120  N.  C.  426,  58  Am.  St. 
797,  26  S.  E.  638;  People  v.  Wood,  148  N.  Y.  142,  42  N.  B. 
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536;  Stackpole  v.  Hallahan,  16  Mont.  40,  40  Pac.  80,  28 
L.  B.  A.  502;  Earl  v.  Leuris,  28  Utah,  116,  77  Pac.  235.) 

Even  though  the  constitution  and  laws  may  require  that 
citizens  shall  be  registered  as  a  prerequisite  to  the  right  to 
vote,  there  is  a  vast  diflFerence  between  irregular  registration 
and  no  registration  at  all.  An  attempt  to  register  which  may 
not  fully  comply  with  the  specific  requirements  of  the  stat- 
utes may  nevertheless  satisfy  the  constitutional  provision,  and 
thus  entitle  the  citizen  to  vote.  {People  v.  Earl,  supra;  Stin- 
son  V,  Sweeney,  17  Nev.  309,  30  Pac.  997.) 

Where  irregularities  deprive  qualified  electors  of  their  con- 
stitutional right  to  express  their  judgment  at  the  election,  or 
permit  persons  not  entitled  to  vote  to  participate  in  the  elec- 
tion and  directly  afifect  the  result  of  the  election,  the  drastic 
remedy  of  rejecting  the  vote  of  the  entire  precinct  may  be 
adopted,  but  not  otherwise. 

McOrane  v.  Nez  Perce  County,  supra,  states:  **The  prohi- 
bition contained  in  sec.  408,  Bev.  Codes,  against  election  offi- 
cers furnishing  the  electors  with  ballots  containing  distin- 
guishing marks,  is  directed  against  the  officers  charged  with 
the  preparation  and  furnishing  of  the  ballots,  and  directs  and 
commands  the  officers  as  to  the  manner  and  method  of  dischar- 
ging their  public  duties,  but  the  statute  nowhere  prescribes 
that  the  penalty  for  violating  this  duty,  or  a  failure  to  faith- 
fully discharge  it,  shall  be  visited  upon  the  electors  or  avoid 
the  election."  Likewise  it  is  the  duty  of  election  officers  to 
furnish  necessary  blank  forms  at  an  election  so  that  a  freeholder 
may  vouch  in  writing  for  a  citizen  registering  at  the  polls 
on  election  day,  and  the  registering  officer  should  formally  ad- 
minister the  oath  to  a  citizen  who  signs  an  elector's  oath,  and 
should  fill  in  all  blanks  according  to  the  information  given  by 
the  citizen,  but  a  failure  on  the  part  of  such  officer  to  do  the 
things  required  of  him  should  not  avoid  the  election,  so  long 
as  the  result  is  not  thereby  made  doubtful. 
'  **  We  can  conceive  of  no  principle  which  permits  the  disfran- 
chisement of  innocent  voters  for  the  mistake,  or  even  the 
wilful  misconduct,  of  election  officers  in  performing  the  duty 
cast  upon  them/'     (People  v.  Wood,  supra.) 
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'*It  is  a  rule,  well  grounded  in  justice  and  reason,  and  well 
established  by  authority  and  precedent,  that  the  voter  shall 
not  be  deprived  of  his  rights  as  an  elector,  either  by  the  fraud 
or  mistake  of  the  election  oflScer,  if  it  is  possible  to  prevent  it" 
(McCrary  on  Elections,  3d  ed.,  sec.  196.) 

The  act  of  the  canvassing  board  in  accepting  the  computa- 
tion from  the  tally-sheet  as  to  the  number  of  votes  cast  for 
the  candidates,  instead  of  the  certificate  of  the  election  oflS- 
cers,  which  was  shown  on  the  face  of  the  returns  to  be  incor- 
rect was  a  justifiable  exercise  of  authority  under  the  circum- 
stances. The  record  seems  to  have  clearly  shown  a  clerical 
error  in  computation,  and  it  is  the  duty  of  such  board  to  adopt 
the  showing  necessary  to  make  the  result  of  the  canvass  speak 
the  truth,  if  it  is  apparent  from  the  face  of  the  returns,  for 
the  intention  of  the  voters  should  firovern,  if  clearly  ascertain- 
able, and  the  votes  should  be  canvassed  and  counted  for  the 
persons  entitled  thereto. 

The  judgment  appealed  from  is  afSrmed.  Costs  are 
awarded  to  respondent. 

Morgan  and  Rioe^  JJ.,  concur. 


(March  12,  1917.) 

WILLIAM    C.    BOWEBS,    Appellant,   v.   RICHARD 
BENNETT,  Sr.,  Respondent. 

[164  Pac.  93.] 

Escrow  Agreement — Mistake — Eeformation  of  Contract  —  Condi- 
tions Precedent — Waiver  of  Strict  Performance  of  Contract— 
evidencb. 

1.  Parol  evidence  is  admissible  for  the  purpose  of  showing  that, 
hj  reason  of  mistake,  a  written  instrument  does  not  truly  express 
the  intention  of  the  parties.  A  mistake  of  the  serivener  whereby 
he  fails  to  express  the  agreement  of  the  parties  may  be  corrected. 

2.  Where  the  suit  to  reform  the  contract  is  incidental  to  another 
action,  no  prior  demand  for  reformation  need  be  made*    This  is 
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espeeiallj  true  where  it  clearly  appears  that  such  a  demand  would 
be  refused. 

3.  Held,  that  in  this  action  it  was  not  necessary  for  respond- 
ent to  return  to  appellant  the  initial  payment  made  upon  the  pur- 
chase price  of  the  land  or  the  interest  on  deferred  payments  as  a 
condition  precedent  to  the  bringing  of  the  suit  for  the  reformation 
of  the  contract. 

4.  Where  time  is  agreed  to  be  of  the  essence  of  a  contract  for 
the  sale  of  real  estate,  the  fact  that  the  vendor  accepts  an  interest 
payment  a  short  time  after  it  is  due  does  not  operate  as  a  waiver 
of  promptness  in  future  payments. 

6.  In  this  state  the  law  requiring  a  party  to  establish  his  case 
"beyond  a  reasonable  doubt"  applies  only  in  criminal  cases  and  not 
in  a  suit  for  the  reformation  of  a  contract,  and  the  case  of  Houser 
V.  Austin,  2  Ida.  204,  10  Pac.  37,  so  far  as  it  is  in  conflict  herewith, 
is  overruled,  and  the  case  of  Panhandle  Lumber  Co.  v.  Bancour,  24 
Ida.  603,  135  Pac.  558,  approved  and  followed. 

[As  to  causes  and  proceedings  for  reformation  of  instruments, 
see  note  in  66  Am.  St.  4S1.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  Chas.  O.  Stockslager, 
Judge. 

Action  for  damages  and  cross-complaint  for  reformation  of 
contract.    Judgment  for  defendant.    Affirmed. 

Richards  &  Haga  and  McKeen  P.  Morrow,  for  Respondent. 

Where  there  is  any  substantial  evidence  to  support  the  find- 
ings of  the  trial  court,  they  will  not  be  disturbed  on  appeal. 
{SnUth  V.  FariS'Kesl  Const.  Co.,  27  Ida.  407,  150  Pac.  25; 
Bower  v.  Moorman,  27  Ida.  162,  147  Pac.  496;  Pomeroy  v. 
Oordan,  25  Ida.  279,  137  Pac.  888,  and  cases  cited;  Brown  v. 
Oruhb,  23  Ida.  537,  130  Pac.  1073.) 

A  party  seeking  reformation  of  a  contract  is  not  required 
to  establish  his  case  beyond  a  reasonable  doubt,  and  the  find- 
ings will  not  be  disturbed  on  appeal,  even  though  the  evidence 
is  conflicting.  {Panhandle  Lumber  Co.  v.  Rancour,  24  Ida. 
603,  135  Pac.  558;  Sullivan  v.  Moorhead,  99  Cal.  157,  33  Pac. 
796;  Hutchinson  v.  Ainsworth,  73  Cal.  452,  2  Am.  St.  823, 
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15  Pac.  82;  Wilson  v.  Moriarty,  88  Cal.  207,  211,  26  Pac.  85; 
Home  dk  Farm  Co.  v.  Freitas,  153  Cal.  680,  96  Pac.  308.) 

Parol  evidence  is  admissible  to  supply  terms  omitted  from 
writing  by  mistake,  and  findings  based  thereon  will  be  sus- 
tained even  though  the  evidence  is  conflicting.  {Jarrett  v. 
Prosser,  23  Ida.  382,  130  Pac.  376 ;  2  Pomeroy  Eq.  Jur.,  sees. 
858,  859;  Walden  v.  Skinner,  101  U.  S.  577,  25  L.  ed.  963; 
Gillespie  v.  Moon,  2  Johns.  Ch.  (N.  Y.)   585,  7  Am.  Dec.  559.) 

The  conditions  on  which  a  deed  or  other  instrument  is  de- 
posited in  escrow  may  rest  in  parol  or  be  partly  in  parol  and 
partly  in  writing,  and  the  rule  that  a  written  contract  must 
be  taken  to  contain  the  entire  agreement  of  the  parties  has  no 
application  in  such  cases.  (11  Am.  &  Eng.  Ency.  Law,  334; 
Oaston  V.  City  of  Portland,  16  Or.  255,  19  Pac.  127 ;  Stanton 
V.  Miller,  58  N.  Y.  192;  Fred  v.  Fred  (N.  J.),  50  Atl.  776; 
Minnesota  &  Oregon  Land  cfe  T.  Co,  v.  Hewitt  Inv,  Co,,  201 
Fed.  752,  Nichols  v.  Oppermann,  6  Wash.  618,  34  Pac.  162; 
Cannon  v.  Handley,  72  Cal.  133,  13  Pac.  315 ;  Bronx  Inv.  Co. 
V.  National  Bank  of  Commerce,  47  Wash.  566,  92  Pac.  380.) 

Where  a  written  instrument  is  drawn  and  executed  which 
is  intended  to  carry  into  execution  a  parol  agreement,  but  by 
mistake  of  the  draftsman,  either  as  to  fact  or  law,  it  does  not 
fulfil  or  violates  such  oral  agreement,  equity  will  correct  the 
writing  so  that  it  will  confoi'm  to  the  agreement,  unless  the 
mistake  was  wilful  or  fraudulent  on  the  part  of  the  party 
seeking  reformation.  {Christ ensen  v.  Hollingsworth,  6  Ida. 
87,  96  Am.  St.  256,  53  Pac.  211 ;  Panhandle  Lumber  Co.  v.  Ran- 
court,  24  Ida.  603,  135  Pac.  558 ;  Jarrett  v.  Prosser,  23  Ida. 
382,  130  Pac.  376 ;  Wollan  v.  McKay,  24  Ida.  691,  15  Pac.  832 ; 
Lestrade  v.  Barth,  19  Cal.  660 ;  Hathaway  v.  Brady,  23  Cal, 
121 ;  24  Am.  &  Eng.  Ency.  Law,  646,  20  Am.  &  Eng.  Ency. 
Law,  823 ;  Snell  v.  Insurance  Co.,  98  U.  S.  85,  95,  25  L.  ed. 
52,  56 ;  Dennis  v.  Northern  Pac.  By.  Co.,  20  Wash.  320,  55 
Pac.  210;  Adams  v.  Feed,  11  Utah,  480,  40  Pac.  720; 
Chamberlain  v.  Thompson,  10  Conn.  243,  26  Am.  Dec.  390; 
Newcomer  v.  Kline,  11  Gill   &  J.  (Md.)  457,  37  Am.  Dec.  74.) 

Where  reformation  of  a  written  contract  is  sought  by  way 
of  defense  in  an  action  thereon  or  as  incidental  to  other  relief 
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prayed  for  or  other  defenses  made,  no  demand  on  the  other 
party  to  reform  the  contract  is  necessary.  (34  Cyc.  944; 
Nichols  it  Shepard  Co.  v.  Beming,  37  Ind.  App.  109,  76  N.  E. 
776;  Parchen  v.  Chessman,  49  Mont.  326,  Ann.  Cas.  1916A, 
681,  142  Pac.  631,  146  Pac.  469 ;  Jones  v.  McNealy,  139  Ala. 
378,  101  Am.  St.  38,  35  So.  1022;  Johnson  v.  Sherwood,  34 
Ind.  App.  490,  73  N.  E.  180;  First  Nat.  Bank  v.  Bacon,  113 
App.  Div.  612,  98  N.  Y.  Supp.  717;  Citizens'  Nat.  Bank  v. 
Jury,  146  Ind.  322,  43  N.  E.  259.) 

The  general  rule  seems  to  be  that  of  the  California  courts, 
that  demand  is  never  necessary  before  seeking  reformation. 
(Danielson  v.  Neal,  164  Cal.  748, 130  Pac.  716 ;  Home  &  Farm 
Co.  V.  Freitas,  153  Cal.  680,  96  Pac.  308;  Braithwaite  v. 
Henneberry,  124  111.  App.  407,  222  lU.  50,  78  N.  E.  34.) 

Bestoration  of  the  status  quo  is  not  a  condition  precedent 
to  reformation.  {Keeley  v.  Sayles,  217  111.  589,  75  N.  B. 
567.) 

Respondent  did  not  waive  the  provision  of  the  agreement 
entitling  him  to  a  surrender  of  the  deed  on  failure  to  pay  the 
instalment  due  October  1,  1908.  {Prairie  Dev.  Co.  v.  Lei- 
berg,  15  Ida.  379,  98  Pac.  616.) 

Claude  W.  Gibson,  for  Appellant. 

To  sustain  the  judgment  reforming  the  written  escrow 
agreement,  the  evidence  must  be  such  as  to  leave  no  reason- 
able doubt  in  the  mind  of  a  reasonable  court  as  to  what  the 
mistake  consists  of,  what  correction  should  be  made,  that  the 
mistake  was  mutual  and  common  to  both  parties,  and  that  both 
have  done  what  neither  intended,  and  that  the  mistake  was 
of  both  parties.  {Houser  v.  Austin,  2  Ida.  204,  10  Pac.  37 ; 
Jarrett  v.  Prosser,  23  Ida.  382,  130  Pac.  376;  note  b  to  117 
Am.  St.  230;  Miller  Bros.  v.  McCall  Co.,  37  Okl.  634,  133  Pac. 
183;  34  Cyc.  915.) 

Demand  for  reformation  before  suit  is  indispensable. 
None  was  made.  (34  Cyc.  944;  Axel  v.  Chase,  77  Ind.  74; 
Black  V.  Stone,  33  Ala.  327;  Brainerd  v.  Arnold,  27  Conn. 
617;  Kessler  v.  Pruitt,  14  Ida.  175,  93  Pac.  965.) 
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Defendant  did  not  put  plaintiff  in  staiii  quo,  which  was 
imperative  before  or  when  suit  for  reformation  was  begun. 
(Cassidy  v.  Met  calf,  66  Mo.  519,  535;  Keeley  v.  Sayles,  217 
111.  589,  75  N.  B.  567;  Youngstown  Electric  Light  Co.  v. 
Butler  County  Poor  Disi.,  21  Pa.  Super.  Ct.  95.) 

If  time  was  of  the  essence  of  the  contract,  by  his  actions 
defendant  waived  the  same.  (Douville  v.  Pacific  Coast  Casu- 
alty  Co.,  25  Ida.  396,  Ann.  Cas.  1917 A,  112,  138  Pac.  506; 
Watson  V.  White,  152  111.  364,  38  N.  E.  902;  Prairie  Bev.  Co. 
V.  Leiberg,  15  Ida.  379,  98  Pac.  616.) 

MORGAN,  J. — This  action  was  commenced  by  appellant  to 
recover  damages  for  breach  of  an  escrow  agreement.  He 
alleges  in  his  complaint,  among  other  things,  that  on  April  5, 
1907,  respondent  executed  a  deed  conveying  to  him  certain 
land ;  that  he  paid  part  of  the  purchase  price  and  executed 
two  promissory  notes  for  the  balance,  one  note  showing  on  its 
face  that  it  was  due  Oct.  1,  1908,  and  the  other  Oct.  1,  1909, 
and  each  providing  that  interest  be  paid  annually;  that  im- 
mediately after  the  execution  of  the  notes,  and  on  the  same 
day,  the  parties  entered  into  a  written  agreement  by  the  terms 
of  which  the  deed  and  notes  were  placed  in  escrow  in  a  certain 
bank,  the  deed  to  be  delivered  to  appellant  upon  the  condition 
that  the  interest  upon  the  notes  be  paid  at  the  time  provided 
therein,  and  that  the  principal  be  paid  on  or  before  Oct.  1, 
1909,  and  if  the  principal  or  interest  be  not  so  paid,  the  re- 
spondent, at  his  option,  might  declare  a  forfeiture  and  retain, 
as  liquidated  damages,  any  and  all  sums  paid  under  the  terms 
of  the  contract;  that  on  April  24,  1908,  he  paid  the  annual 
interest  on  the  notes,  which  was  due  April  5th,  and  that  re- 
spondent accepted  the  same ;  that  on  Oct.  1,  1908,  he  tendered 
the  interest  due  on  the  notes  and  respondent  refused  to  accept 
it  unless  the  principal  of  the  note  purporting  on  its  face  to  be 
due  Oct.  1,  1908,  be  paid ;  that  he  made  another  tender  Oct. 
31st  of  interest,  which  was  refused  for  the  same  reason ;  that 
on  Nov.  2,  1908,  respondent  declared  the  contract  forfeited, 
took  the  deed  from  escrow  and  destroyed  it,  marked  the  notes 
void,  gave  notice  that  he  considered  the  contract  terminated, 


Digitized  by  VjOOQIC 


March,  1917.]  Bowebs  v.  Bennett.  193 

Opinion  of  the  Court — Morgan,  J. 

and  demanded  that  appellant  vacate  the  premises;  that  on 
March  2, 1909,  and  July  1, 1909,  appellant  tendered  the  whole 
amount  due,  principal  and  interest,  but  respondent  refused  to 
accept  the  same  or  convey  the  premises. 

Respondent  filed  an  answer  and  cross-complaint  admitting 
the  execution  of  the  deed,  notes  and  agreement  and  the  pla- 
cing of  the  same  in  escrow,  but  alleged  that  prior  to  the  execu- 
tion of  the  escrow  agreement,  he  and  appellant  entered  into  an 
oral  contract,  by  the  terms  of  which  the  notes  were  to  be  paid 
when  they  became  due  as  shown  upon  their  face,  namely,  Oct. 
1,  1908,  and  Oct.  1,  1909,  and  that  it  was  the  intention  of 
both  parties  that  the  escrow  agreement  should  so  provide,  but 
that  the  scrivener  who  wrote  the  agreement,  inadvertently  and 
through  mistake,  failed  to  incorporate  the  provisions  that  the 
notes  should  be  paid  when  they  matured  as  shown  upon  their 
face,  but  provided  instead  that  both  of  them  be  paid  on  or 
before  Oct.  1,  1909,  and  that  the  parties,  through  a  mutual 
mistake  as  to  the  terms  of  the  written  agreement  in  this  re- 
si)ect,  signed  the  same.  Respondent  denied  that  appellant 
had  ever  made  any  tender  to  him  of  the  interest  or  principal 
and  prayed  judgment  that  the  agreement  be  reformed  to  con- 
form to  the  true  intent  of  the  parties,  that  appellant  be  de- 
clared to  have  been  in  default  since  Oct.  1,  1908,  and  that  all 
sums  paid  by  him  be  retained  as  damages. 

Appellant  answered  denying  the  material  allegations  of  the 
cross-complaint.  By  stipulation  the  case  was  tried  before  the 
judge  without  a  jury.  Findings  of  fact  and  conclusions  of 
law  were  made  and  judgment  was  thereupon  entered  in  favor 
of  defendant,  from  which  this  appeal  is  prosecuted. 

Appellant  contends  that  the  court  erred  in  finding  that  the 
real  agreement  was  oral  and  that,  through  the  mistake  of  the 
scrivener,  the  written  agreement  was  made  to  provide  for  both 
notes  to  be  due  on  or  before  Oct.  1,  1909,  instead  of  one  being 
due  Oct.  1,  1908,  and  the  other  Oct.  1,  1909,  and  that  this 
escrow  agreement  was  signed  by  both  parties  under  the 
mutual  mistake  that  it  embodied  the  terms  of  the  oral  con- 
tract. Appellant  testified  that  there  was  no  oral  understand- 
ing that  one  note  be  paid  Oct.  1,  1908,  but  that  both  parties, 
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at  the  time  they  signed  the  written  agreement  and  put  it  in 
escrow,  understood  that  both  notes  were  due  Oct.  1, 1909.  On 
the  other  hand,  respondent  and  his  son  testified,  and  to  some 
extent  they  were  corroborated  by  the  witness,  Watkins,  a  real 
estate  broker,  that  there  was  an  oral  agreement  with  appellant 
that  one  note  be  paid  Oct.  1,  1908,  and  that  the  escrow  agree- 
ment was  to  be  drawn  to  that  effect,  and  respondent  testified 
that  he  had  always  understood  that  one  note  was  due  a  year 
before  the  other,  and  that  he  had  thought  the  written  escrow 
agreement  so  provided.  Respondent  and  his  son  testified  that 
a  few  days  prior  to  Oct.  1,  1908,  appellant  met  respondent 
and  inquired  what  he  would  do  if  the  note  was  not  paid ;  that 
he  did  not  consent  to  an  extension  of  time  and  that  on  this 
occasion  no  tender  was  made.  This  evidence  tends  to  show 
that  appellant  himself  believed  the  written  agreement  pro- 
vided that  one  note  was  due  Oct.  1,  1908.  Moreover,  accord- 
ing to  the  terms  of  the  written  agreement,  no  interest  was  due 
in  October,  1908,  and  appellant's  tender  during  that  month 
has  a  tendency  to  show  that  he  understood  the  agreement  to 
be  that  one  of  the  notes  was  due.  This  is  a  circumstance 
which  tends  to  corroborate  respondent's  testimony. 

It  is  a  well-established  rule  of  law  that  parol  evidence  is 
admissible  for  the  purpose  of  showing  that,  by  reason  of  a 
mistake,  a  written  instrument  does  not  truly  express  the  in- 
tention of  the  parties.  (17  Cyc.  702,  and  cases  cited  in  notes 
84  and  85.) 

**A  mistake  of  the  scrivener  whereby  he  fails  to  carry  out 
the  agreement  of  the  parties  may  be  corrected."  (34  Cyc. 
915,  and  cases  cited  in  note  82;  Panhandle  Lumber  Co.  v. 
Rancour,  24  Ida.  603, 135  Pac.  558.) 

Appellant  contends  that  the  evidence  was  insufficient  to 
warrant  the  findings  of  the  court  that  there  was  an  oral 
understanding  and  a  mistake  in  reducing  the  same  to  writing, 
and  cites  some  authorities,  among  which  is  that  of  Houser  v, 
Austin,  2  Ida.  204,  10  Pac.  37,  to  the  effect  that  before  relief 
can  be  obtained  in  the  reformation  of  a  written  contract, 
signed  through  mistake,  the  evidence  must  be  such  as  to  leave 
no  reasonable  doubt  in  the  mind  of  the  court  as  to  what  the 
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mistake  was,  the  real  intention,  and  that  the  mistake  was 
mutual. 

Eouser  v.  Austin^  supra,  is,  in  effect,  overruled  in  case  of 
Panhandle  Lumber  Co,  v.  Rancour,  supra,  wherein  the  court 
in  construing  sec.  4824,  Rev.  Codes,  in  substance  said  that 
where  witnesses  have  appeared  before  the  trial  court  and 
testified,  the  findings  and  judgment,  upon  conflicting  evi- 
dence, will  not  be  disturbed  if  there  is  substantial  proof  to 
support  them. 

The  testimony  in  this  case,  as  to  the  oral  agreement  between 
the  parties  and  as  to  a  mistake  having  been  made  in  reducing 
it  to  writing,  is  conflicting,  but  when  the  rule  announced  in 
Panhandle  Lumber  Co,  v.  Rancour,  supra,  which  is  the  settled 
law  of  this  state  upon  the  subject,  is  applied  to  the  evidence 
submitted  upon  that  point,  we  find  the  proof  to  be  sufficient 
to  sustain  the  findings  of  the  trial  court  to  the  effect  that  the 
parties  did  orally  agree  that  the  purchase  price  should  be  paid 
according  to  the  terms  of  the  promissory  notes  placed  in 
escrow,  and  that,  through  mistake  of  the  scrivener,  the  written 
contract  of  escrow  did  not  contain  the  true  agreement.  No 
doubt  the  trial  court  had  in  mind  and  was  governed  by  the 
rule  that  evidence  of  mutual  mistake  must  be  clear,  convin- 
cing and  satisfactory. 

The  trial  court  found  jels  a  fact  that  appellant  made  no 
tender  on  March  2,  1909,  or  at  any  other  time,  to  pay  either 
principal  or  interest,  except  the  interest  payment  in  April, 
1908,  and  a  deposit  in  the  bank  on  account  of  interest  made 
Oct.  31st  of  the  same  year,  which  latter  was  returned  to  him 
by  direction  of  respondent.  This  finding  is  assigned  as  error. 
There  was  some  testimony  tending  to  show  that  purchasers 
were  found  who  were  ready,  willing  and  able  to  buy  the  prop- 
erty and  to  pay  the  amount  due  to  respondent,  but  neither 
offer  amounted  to  a  tender.  That  such  offers  were  actually 
made  was  disputed  and,  at  most,  it  constituted  a  conflict  in 
the  testimony,  and  the  evidence  upon  this  point  is  ample  to 
sustain  the  findings. 

In  his  brief  appellant  insists  that  because,  on  April  24, 
1908,  respondent  accepted  interest  due  April  5th,  he  waived 
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time  as  being  of  the  essence  of  the  contract.  We  hold,  how- 
ever, that  he  waived  it  in  regard  only  to  this  payment,  but 
not  as  to  future  payments.  The  authorities  cited  by  appel- 
lant in  this  respect  are  to  the  effect  that  where  time  is  agreed 
to  be  of  the  essence  of  a  contract,  but  that  both  parties  have, 
by  their  course  of  action,  waived  a  prompt  performance,  or 
where  one  party  has  permitted  the  other,  for  a  long  time,  to 
become  slack  in  his  performance,  he  cannot  suddenly  change 
his  course  of  action  after  thus  lulling  the  other  into  a  sense  of 
security  and  declare  a  forfeiture  without  notice  first  that  if 
the  other  does  not  promptly  perform,  the  forfeiture  will  be 
declared. 

In  this  case  appellant,  though  he  did  not  make  the  interest 
payment  on  the  very  day  it  was  due,  made  it  in  a  reasonable 
time,  and  respondent  had  not  so  acted  as  to  give  him  the  im- 
pression that  he  did  not  consider  time  to  be  of  the  essence  of 
the  contract.  (39  Cyc.  1395,  and  cases  cited  in  note  82; 
Prairie  Dev.  Co.  v.  Leiberg,  15  Ida.  379,  98  Pac.  616.) 

It  is  contended  by  appellant  that  no  demand  for  reforma- 
tion was  made  before  suit,  and  that  such  demand  is  necessary. 
That  contention  cannot  be  sustained  in  this  case.  Where  the 
suit  to  reform  is  incidental  to  another  action,  no  prior  demand 
need  be  made.  (34  Cyc.  944;  Johnson  v.  Sherwood,  34 
Ind.  App.  490,  73  N.  E.  180;  Citizens'  Nat  Bank  v.  Judy, 
146  Ind.  322,  43  N.  E.  259 ;  Earl  v.  Van  Natta,  29  Ind.  App. 
532,  64  N.  E.  901;  Danielson  v.  Neal,  164  Cal.  748,  130  Pac. 
716.) 

Where  a  party's  conduct  plainly  shows  that  a  demand 
would  be  refused,  none  need  be  made,  for  the  reason  that  the 
law  will  not  require  an  idle  act  to  be  done.  {Sutherland  v. 
Green,  49  Mont.  379,  Ann.  Cas.  1916 A,  561,  142  Pac.  636.) 

It  is  insisted  that,  as  a  condition  precedent  to  the  reforma- 
tion of  the  contract,  appellant  must  be  placed  in  statu  quo  by 
the  return  to  him  of  the  initial  payment  he  made  upon  the 
land,  together  with  interest  collected  from  him  upon  deferred 
payments,  and  appellant  cites  a  number  of  cases  in  suppoit 
of  this  contention,  which,  however,  are  not  in  point,  but  apply 
to  cases  where  the  plaintiff  has  received  from  the  other  party 
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some  benefit  to  which  he  would  not  be  entitled  under  the  in- 
strument as  reformed.  (Keeley  v.  Sayles,  217  HI.  589,  75 
N.  E.  567.) 

Appellant  relies  upon  a  number  of  assignments  of  error 
which  are  not  discussed  herein,  for  the  reason  we  deem  them 
to  be  immaterial  in  view  of  the  conclusion  reached  that  the 
action  of  the  trial  court  in  reforming  the  written  contract  of 
escrow  should  be  sustained,  and  that  its  finding  that  appellant 
committed  a  breach  of  the  contract,  as  reformed,  is  fully  sup- 
ported by  the  evidence. 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 


(March  17,  1917.) 


M.  E.  LEWIS,  Appellant,  v.  A.  0.  CHRISTOPHER,  as 
Assessor  and  Tax  Collector  of  Canyon  County,  Idaho, 
and  the  COUNTY  OF  CANYON,  a  Body  Corporate,  Re- 
spondents. 

[163  Pac.  916.] 

State  Lands — Pubchaseb  or— Taxable  Intebest. 

Held,  where  one  purchases  state  land  under  an  instalment  eon- 
tract,  his  interest,  which  is  subject  to  taxation,  under  sees.  1586  and 
1643,  Rev.  Codes,  bears  the  same  relation  to  the  full  cash  value  of 
the  land  as  the  amount  actually  paid  upon  his  contract  bears  to  the 
total  purchase  price. 

[As  to  validity  of  statute  providing  for  assessment  of  property  at 
a  fixed  per  cent  of  value,  see  note  in  Ann.  Gas.  1915D,  446.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  the  County  of  Canyon.  Hon.  Ed.  L.  Bryan, 
Judge. 
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Action  brought  to  cancel  and  set  aside  assessment  and  tax 
levied  in  pursuance  thereof.  From  a  judgment  of  dismissal, 
plaintiff  appeals.    Affirmed. 

Geo.  H.  Van  de  Steeg,  for  Appellant 

Under  the  contract  alleged,  title  was  still  vested  in  the  state 
at  the  time  of  this  assessment.  The  land  itself,  therefore, 
could  not  be  taxed — it  was  exempt.  If  it  is  taxed,  it  cannot 
be  sold ;  if  it  is  sold,  the  sale  is  a  mere  nullity,  and  no  title 
can  be  acquired  by  virtue  of  the  sale.  The  sale  gives  rise  to 
no  lien  upon  the  land ;  it  is  absolutely  void  and  of  no  effect. 
(Quivey  v.  Lawrence,  1  Ida.  313;  Staie  v.  Stevenson,  6  Ida. 
367,  55  Pac.  886.) 

The  statute,  after  specifically  exempting  state  lands,  per- 
mits the  taxation  of  the  value  of  the  purchaser's  interest, 
which  cannot  be  a  tax  upon  the  land  itself,  and  if  it  is  not  a 
tax  upon  the  land,  then  it  is  not  a  tax  upon  real  property, 
and  if  it  is  not  a  tax  upon  real  property,  then  it  cannot  be 
anything  but  a  tax  upon  personal  property. 

The  purchaser  of  state  lands  under  these  contracts  does  not 
hold  the  equitable  title,  for  the  equitable  title  does  not  pass 
under  forfeiture  contracts.  (Commissioners  of  Douglas 
County  V.  Union  Pac.  Ry.  Co,,  5  Kan.  615.) 

The  statute  should  be  interpreted  strictly  against  the  taxing 
power  and  not  in  favor  of  such  power.  (East  Livermore  v. 
Liverm^re  Falls  Trust  &  B.  Co.,  103  Me.  418,  13  Ann.  Cas. 
631,  69  Atl.  306, 15  L.  R.  A.,  N.  S.,  952.) 

Alfred  P.  Stone  and  H.  A.  GriflSths,  for  Respondents. 

Revenue  statutes  are  to  be  construed  so  as  to  effect  the  ob- 
ject of  such  statutes  and  promote  justice.  Statutes  of  exemp- 
tion are  to  be  strictly  construed  against  exemptions  and  in 
favor  of  revenue.  (Salisbury  v.  Lane,  7  Ida.  370,  63  Pac. 
383.) 

BUDGE,  C.  J. — This  is  an  action  brought  by  the  appellant 
against  respondent,  Christopher,  as  assessor  and  tax  collector 
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of  Canyon  county,  and  the  county  of  Canyon,  for  the  purpose 
of  canceling  and  setting  aside  an  assessment  and  a  tax  levied 
in  pursuance  thereof,  upon  appellant's  interest  in  certain 
land,  purchased  from  the  state  under  its  regular  contract  of 
sale,  providing  for  deferred  payments.  To  appellant's  com- 
plaint a  demurrer  was  filed  by  respondents  and  by  the  court 
sustained,  whereupon  appellant  refused  to  plead  further  and 
judgment  of  dismissal  was  duly  entered.  This  appeal  is  from 
the  judgment. 

It  appears  that  the  assessor  of  Canyon  county,  in  1912, 
found  said  land  to  be  of  the  full  cash  value  of  two  thou- 
sand dollars,  and  the  assessed  value  to  be  eight  hun- 
dred dollars  or  forty  per  cent  thereof.  In  order  to  deter- 
mine the  value  of  appellant's  taxable  interest  in  the  land, 
the  assessor  divided  three  hundred  and  twenty  dollars,  the 
amount  paid  upon  the  principal  of  the  purchase  price  by 
the  appellant,  by  eight  hundred  dollars,  the  full  purchase 
price  of  the  land,  and  obtained  as  a  quotient  the  fraction  four- 
tenths,  which  represented  the  portion  of  the  total  assessed 
valuation  of  the  land  upon  which  appellant's  taxes  were 
based.  In  other  words,  the  total  assessed  valuation  of  the 
land,  as  found  by  the  assessor,  for  taxation  purposes,  was  two 
thousand  dollars;  appellant  having  paid  four-tenths  of  the 
purchase  price  of  the  land,  the  value  of  his  interest  therein, 
which  was  subject  to  taxation  was  four-tenths  of  the  actual 
full  cash  value  of  the  land  at  the  time  the  assessment  was 
made. 

The  appellant  contends  that  the  foregoing  method  employed 
by  the  assessor  was  contrary  to  law,  and  insists  that  the  full 
cash  value  of  his  interest  subject  to  taxation  had  no  relation 
to  the  actual  full  cash  value  of  the  land  itself,  but  was  the 
amount  of  money  paid  by  the  appellant  to  the  state  under 
the  terms  of  his  contract,  and  no  more.  The  theory  of  the 
appellant  is  that  the  assessor  should  have  ignored  the  actual 
cash  value  of  the  land,  as  being  wholly  immaterial,  and  should 
have  fixed  the  cash  value  of  appellant's  interest  therein  at  three 
hundred  and  twenty  dollars,  the  amount  actually  paid  to  the 
state  under  his  contract,  which  for  the  purposes  of  taxation 
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should  be  considered  as  the  assessable  interest  of  appellant; 
and  should  have  taken  forty  per  cent  thereof  and  computed 
the  taxes  thereon. 

The  only  material  question  in  this  case  is  whether  the  as- 
sessor's method  of  obtaining  the  assessed  valuation  of  appel- 
lant's interest  in  this  land  is  the  correct  one,  and  involves  the 
construction  of  sees.  1586  and  1643,  Rev.  Codes,  and  sec.  1652, 
Rev.  Codes,  as  amended  by  Special  Sess.  Laws  1912,  p.  26. 

It  is  insisted  by  appellant  that  this  is  a  tax  upon  personal 
property  or  a  tax  upon  money  and  not  a  tax  upon  the  interest 
or  equity  of  appellant  in  the  land.  With  this  contention  we 
are  not  in  accord.  In  our  opinion,  for  the  purposes  of  taxa- 
tion, the  interest  that  appellant  has  in  the  land  purchased 
from  the  state  is  subject  to  assessment  as  real  estate  under 
the  provisions  of  subd.  B,  sec.  1646,  Rev.  Codes,  as  amended  by 
Special  Sess.  Laws  1912,  p.  24,  which  is  as  follows : 

''The  term  'real  estate'  includes:  (1)  The  possession  of, 
claim  to,  ownership  of,  or  right  to  the  possession  of  land  or 
separate  estates,  easements  or  interests  therein." 

The  appellant  in  the  instant  case  has  the  possession  of  the 
land  purchased  under  his  contract  from  the  state  and  has  the 
right  to  the  possession  of  the  same  so  long  as  he  complies 
with  the  terms  of  his  contract,  upon  the  fulfilment  of  which 
he  will  be  entitled  to  an  absolute  conveyance  of  title  from  the 
state.  And  it  is  clear  that  his  interest  in  the  land,  under  the 
above  terms  of  the  strftute  is  "real  estate"  and  not  "personal 
property."  That  being  true,  it  was  the  duty  of  the  assessor 
to  determine  the  "full  cash  value"  of  the  land  and  then  to 
ascertain  appellant's  interest  therein. 

While  it  is  true,  under  the  provisions  of  sees.  1586  and 
1643,  supra,  that  the  land  itself  is  not  subject  to  taxation  while 
the  title  to  the  same  remains  vested  in  the  state,  it  is  likewise 
true  that  the  value  of  the  interest  therein  of  the  purchaser 
or  certificate  holder  may  be  taxed,  and  this  interest  is  not  lim- 
ited to  the  amount  of  money  paid  under  the  terms  of  the  con- 
tract, but  to  the  value  of  appellant's  interest  in  the  land.  The 
value  of  this  interest  can  only  be  properly  determined  by  as- 
certaining the  full  cash  value  of  the  land  upon  the  market 
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in  the  ordinary  course  of  trade  and  then  determining  the 
value  of  appellant's  interest  in  the  land. 

The  land  cannot  be  sold  for  taxes  so  long  as  the  title  re- 
mains in  the  state,  but  the  interest  of  the  certificate  holder 
in  the  land  is  such  an  equitable  interest  as  may  be  sold  for 
delinquent  taxes.  And  the  purchaser  thereunder  would  be  en- 
titled to  continue  payments  to  the  state  with  the  right  to  ma- 
ture the  contract  and  to  the  possession  of  the  premises.  In 
other  words,  a  purchaser  under  such  circumstances  would 
stand  in  the  same  relation  to  the  state  that  the  original  pur- 
chaser occupied,  and  upon  compliance  with  the  terms  of  the 
contract  become  the  owner  in  fee  of  the  land. 

We  think  that  a  fair  and  reasonable  construction  of  sees. 
1586  and  1643,  supra,  keeping  in  view  that,  in  construing  reve- 
nue statutes,  we  should  consider  primarily  the  purpose  rather 
than  the  letter  of  the  law;  and  that  all  statutes  pertaining 
to  revenue  are  to  be  construed  most  strictly  in  favor  of  the 
object  of  the  statute;  that  is,  in  favor  of  the  purpose  of  the 
statute  rather  than  to  defeat  the  object  or  purpose  of  the 
statute,  to  the  end  that  all  property  bear  its  equitable  share 
of  the  entire  burden  of  the  taxes,  is  that  the  interest  subject 
to  taxation,  of  a  purchaser  of  state  land,  bears  the  same  re- 
lation to  the  full  cash  value  of  the  land  as  the  amount  actu- 
ally paid  upon  his  contract  bears  to  the  total  purchase  price ; 
and  since  the  assessor  followed  this  method,  the  judgment  of 
the  trial  court,  in  sustaining  the  demurrer,  must  be  affirmed, 
and  it  ia  so  ordered.     Costs  awarded  to  respondents. 

Morgan  and  Rice,  JJ.,  concur. 
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(March  19,  1917.) 

J.  M.  BRUNZELL,  Respondent,  v.  J.  R.  STEVENSON  and 
J.  S.  STEVENSON,  Copartners  Doing  Business  Under 
the  Firm  Name  and  Style  of  STEVENSON  BROS.,  and 
H.  W.  STEVENSON,  Appellants. 

[164  Pae.  89.] 

Injunction— Judgment— Costs. 

1.  An  injunction  will  not  issue  unless  it  appears  tbat  tlie  party 
against  whom  the  relief  is  sought  ia  violating,  or  will  or  threatens  to 
Tiolate,  some  right  of  the  party  seeking  the  remedy. 

2.  Judgment  must  be  limited  to  the  relief  demanded,  or  to  such 
as  ia  embraced  within  the  issues. 

3.  Actions  involving  title  to  or  possession  of  irrigating  ditches 
are  within  the  meaning  of  sees.  4901  and  4903,  Bev.  Codes,  and  the 
party  in  whose  favor  judgment  is  rendered  is  entitled  to  recover 
costs  of  suit. 

[As  to  what  18  within  the  meaning  of  the  law  of  irreparable  in- 
jury, see  note  in  1  Am.  St.  374.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Owyhee  County.    Hon.  Carl  A.  Davis,  Judge. 

Suit  to  quiet  title  to  an  irrigation  ditch  and  to  enjoin  de- 
fendants from  interfering  with  the  rights  of  plaintiff  to  the 
same.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Smead,  Elliott  &  Healy,  for  Appellants. 

Some  sound  and  substantial  reasons  must  affirmatively  ap- 
pear before  a  court  will  be  justified  in  invoking  so  drastic 
a  power  as  injunction.  {Healy  v.  Smith,  14  Wyo.  253,  116 
Am.  St.  1004,  83  Pac.  583 ;  High  on  Injunctions,  4th  ed.,  par. 
22 ;  Van  Horn  v.  Decrow,  136  Cal.  117,  68  Pac.  473,  16  Am. 
&  Eng.  Ency.  Law,  561;  Boise  Dev.  Co.  v,  Idaho  Trust  & 
Sainngs  Bank,  24  Ida.  36,  133  Pac.  916.) 

Under  sec.  4353,  Rev.  Codes,  the  extent  of  the  relief  granted 
is  governed  by  the  issues.    This  section  is  the  same  as  sec.  580 
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of  the  California  Code  of  Civil  Procedure.  Concerning  this, 
that  court,  in  the  case  of  Yuba  County  v.  Kate  Hayes  Min. 
Co.,  141  Cal.  360,  74  Pac.  1049  says:  '*The  court  cannot  grant 
any  relief  except  such  as  is  embraced  within  the  issues  and 
consistent  with  the  case  made." 

In  an  action  involving  the  title  or  possession  of  real  estate, 
the  costs  must  be  awarded  to  the  prevailing  parties.  The 
court  has  no  discretion  in  awarding  costs  in  actions  of  this 
character,  and  it  makes  no  difference  whether  the  action  is 
legal  or  equitable.  {Stoddard  v.  TreadweU,  29  Cal.  281  •, 
Lawrence  v.  Oetchell,  2  Cal.  Unrep.  267,  2  Pac.  746 ;  Schmidt 
V.  Klotz,  130  Cal.  223,  62  Pac.  476;  Sierra  Union  Water  & 
Min.  Co.  V.  Wolff,  144  Cal.  430,  77  Pac.  1038;  Hoyt  v.  Hart, 
149  Cal.  722,  87  Pac.  569;  Petitpierre  v.  iPaguire,  155  Cal. 
242,  100  Pac.  690.) 

Under  sec.  3656,  Rev.  Codes,  an  irrigation  ditch  is  real  es- 
tate. {Ada  County  Farmers'  Irr.  Co.  v.  Farmers'  Canal  Co., 
5  Ida.  793,  51  Pac.  990,  40  L.  E.  A.  485;  11  Cyc.  49,  53.) 

Perky  &  Brinck,  for  Respondent. 

The  court,  while  awarding  plaintiff  a  part  of  the  relief 
asked,  apportioned  the  costs  by  ordering  each  party  to  pay  his 
own  costs;  and  had  plaintiff  appealed  from  this  part  of  the 
judgment,  he  must  have  obtained  a  reversal  as  to  costs,  the 
whole  costs  being  properly  chargeable  to  defendants.  Cer- 
tainly, however,  the  defendants  cannot  complain;  the  error, 
if  any  existed,  was  in  their  favor.  This  proposition  is  borne 
out  by  the  cases  cited  by  counsel  in  their  brief;  unless  the 
case  of  Lawrence  v.  Oetchell,  2  Cal.  Unrep.  267,  2  Pac.  746,  be 
an  exception. 

The  decree  cannot  be  disturbed  as  to  the  costs  of  the  trial. 
{Hoyt  V.  Hart,  149  Cal.  722,  87  Pac.  569.) 

MORGAN,  J. — It  is  alleged  in  the  complaint  that  respond- 
ent is  the  owner  and  entitled  to  the  exclusive  possession  of 
an  irrigation  ditch  running  through  lands  belonging  to  him, 
situated  in  Owyhee  county;  that  he  built  the  ditch  and  for 
more  than  twenty-five  years  has  used  it  as  a  necessary  means 
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of  irrigating  his  land ;  that  for  more  than  five  years  preceding 
the  time  of  the  acts  of  appellants  complained  of  his  use  of 
it  was  open  and  notorious  and  in  hostility  to  any  right  or  title 
claimed  by  them ;  that  on  May  16, 1912,  appellants  took  posses- 
sion of  it  for  their  exclusive  use,  dammed  and  blocked  it, 
prevented  him  from  using  it  and  threaten  to  continue  to  do 
so ;  that  they  claim  some  interest  therein,  but  that  their  claim 
is  without  right  or  foundation.  He  asks  that  appellants  be 
required  to  set  up  the  nature  of  their  claim,  that  he  be  ad- 
judged to  be  the  sole  owner  and  entitled  to  the  exclusive 
possession  of  the  ditch,  and  that  they  be  enjoined  from  inter- 
fering with  his  use  of  it. 

Appellants  filed  an  answer,  consisting  of  general  denials 
and  aflSrmative  matter,  and  alleged  that  they  are  owners  of 
lands  adjacent  to  those  of  respondent ;  that  in  1883  their  pre- 
decessor in  interest,  one  McDonald,  owned  and  was  in  posses- 
sion of  these  lands  and,  together  with  respondent,  constructed 
the  ditch  for  their  joint  use,  and  that  each  party  paid  half 
of  the  cost  of  building  and  maintaining  it;  that  since  that 
time  McDonald  and  his  successors  in  interest  have  paid  half 
the  cost  of  maintenance,  and  have  used  the  ditch  jointly  and 
as  tenants  in  common  with  respondent  until  1911,  when  he 
denied  its  use  to  appellants.  Appellants  denied  the  acts  of 
trespass  and  the  threats  alleged  in  the  complaint  to  have  been 
made,  and  prayed  that  they  be  adjudged  to  be  the  owners  of 
an  undivided  one-half  interest  in  the  ditch,  and  that  respond- 
ent be  enjoined  from  interfering  with  their  use  thereof. 

The  court,  in  its  findings  of  fact,  sustained  appellants'  con- 
tentions, but  in  its  conclusions  of  law  held  that  respondent 
was  entitled  to  an  order  enjoining  them  from  interfering  with 
his  possession  and  use  of  the  ditch.  Judgment  was  rendered 
adjudging  that  the  parties  were  jointly  entitled  to  possession 
and  use  of  the  ditch  and,  for  that  purpose,  appellants  were 
entitled  to  go  upon  respondent's  land  in  a  peaceful  manner; 
that  the  parties  contribute  equally  toward  the  maintenance 
of  the  ditch ;  that  appellants  be  enjoined  from  forcibly  taking 
possession  of  that  part  of  it  running  through  respondent's 
land,  and  from  ejecting  him  therefrom  or  depriving  him  of 


Digitized  by  VjOOQIC 


March,  1917.]        Bbunzell  v.  Stevenson.  205 

Opinion  of  the  Court — Morgan,  J. 

the  use  thereof;  that  it  is  the  duty  of  the  parties  to  secure  a 
water-master.    No  costs  were  awarded. 

Appellants  assign  three  errors.  Assignment  numbered  1  is : 
*'The  court  erred  in  concluding  as  a  matter  of  law  that  plain- 
tiff is  entitled  to  an  injunction  against  the  defendants  re- 
straining them  from  interfering  with  the  possession  and  use 
of  said  ditch  by  the  plaintiff,  and  that  the  court  erred  in  en- 
joining and  restraining  the  defendants.'' 

The  court  found  as  a  fact  that  appellants  committed  none 
of  the  acts  of  trespass  complained  of  and  that  they  did  not 
threaten  to  commit  them.  An  injunction  is  not  to  be  granted 
unless  the  party  seeking  it  shows  that  his  rights  are  being 
violated,  or  that  the  party  against  whom  the  injunction  is 
sought  threatens  to  violate  them.  {Boise  Dev.  Co.  v.  Idaho 
Trust  &  Savings  Bank,  24  Ida.  36,  133  Pac.  916;  Bower  v. 
Moorman,  27  Ida.  162,  147  Pac.  496,  22  Cyc.  758,  14  R.  C.  L. 
354;  Healy  v.  Smith,  14  Wyo.  263;  116  Am.  St.  1004,  83  Pac. 
583 ;  Van  Horn  v.  Deerow,  136  Cal.  117,  68  Pac.  473 ;  High  on 
Injunctions,  4th  ed.,  par.  22.)  We  hold,  therefore,  that  the 
action  of  the  court  complained  of  was  error. 

Assignment  numbered  2  pertains  to  the  appointment  of  a 
water-master.  In  the  Sess.  Laws,  1909,  p.  104,  there  is  a  pro- 
vision conferring  upon  the  district  judge  power  to  appoint  a 
water-master  upon  petition  by  one  or  more  owners  of  irri- 
gating ditches,  where  such  owners  cannot  themselves  agree  in 
their  choice.  In  this  action,  however,  neither  party  petitioned 
for  such  appointment.  The  court  cannot  grant  relief  not  em- 
braced within  the  issues  (sec.  4353,  Rev.  Codes ;  Yuba  County 
V.  Kate  Hayes  Min,  Co,,  141  Cal.  360,  74  Pac.  1049),  and 
therefore  its  action  in  directing  the  appointment  of  a  water- 
master  was  erroneous. 

Assignment  numbered  3  brings  up  for  review  the  refusal 
of  the  court  to  award  costs  of  suit.  Appellants  claim  they 
are  entitled  to  costs ;  respondent  contends  that  he  was  in  part 
successful  in  his  suit,  that  he  was  adjudged  to  have  certain 
rights,  which  were  denied  by  appellants,  and  that  the  action 
of  the  court  in  the  matter  of  costs  was  therefore  proper.  A 
careful  perusal  of  the  answer  shows  that  appellants  acknowl- 
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edged  the  ownership  in  respondent  of  an  undivided  one-half 
interest  in  the  ditch.  Every  issue  of  fact  raised  by  the  com- 
plaint and  answer  was  decided  in  their  favor.  It  is  true  that 
respondent  obtained  injunctive  relief,  but  this,  we  have  de- 
cided, was  erroneously  given  by  the  court.  It  is  likewise  true 
that  appellants  did  not  obtain  the  injunctive  relief  asked,  but 
the  court,  as  a  conclusion  of  law,  found  they  were  entitled  to 
it  and  the  findings  of  fact  fully  sustain  this  conclusion. 

This  action  involves  title  to,  the  right  of  possession  of,  and 
a  right  of  way  for  an  irrigation  ditch.  Under  sec.  3056,  Rev. 
Codes,  ditches  are  classed  as  real  estate.  {Ada  County  Farm- 
ers' Irr,  Co.  V.  Farmers'  Canal  Co.,  5  Ida.  793,  51  Pac.  990, 
40  L.  R.  A.  485;  Nelson  Bennett  Co.  v.  Twin  Falls  Land  etc. 
Co.,  14  Ida.  5,  at  page  15,  93  Pac.  789 ;  Smith  v.  Faris-Kegl 
Const.  Co.,  27  Ida.  407,  at  page  431, 150  Pac.  25 ;  Hoyt  v.  Hart, 
149  Cal.  722,  87  Pac.  569.)  Sec.  4901,  Rev.  Codes,  provides: 
**  Costs  are  allowed,  of  course,  to  the  plaintiflf,  upon  a  judg- 
ment in  his  favor,  in  the  following  cases:  ....  5.  In  an 
action  which  involves  the  title  or  possession  of  real  es- 
tate  "    Sec.  4903,  Rev,  Codes,  provides:  '* Costs  must 

be  allowed,  of  course,  to  the  defendant  upon  a  judgment  in  his 
favor  in  the  actions  mentioned  in  sec.  4901,  and  in  special  pro- 
ceedings." We  hold,  therefore,  that  costs  should  have  been 
awarded  to  appellants  and  that  the  court  erred  in  failing  so 
to  do.  (Hoyt  V.  Hart,  supra;  Schmddt  v.  Klotz,  130  Cal.  223, 
62  Pac.  470.) 

The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  enter  judgment  for  defendants  in  accordance  with  the  views 
herein  expressed.    Costs  on  appeal  are  awarded  to  appellants. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(March  19,  1917.) 

JOHN  B.  REES,  Respondent,  v.  0.  W.  GORHAM,  Appellant. 

[164  Pac.  88.] 

Test  of  Legal  or  Eqihtable  Jurisdiction — Cancelation  of  Mostoaos 
— JuEY  Tbial — Special  Intebbooatobies  to  Jury — Special  Pind- 

INOS  OF  JUBY  not  BINDING  ON  COUBT. 

1.  Held,  that  the  evidence  in  this  ease  shown  hj  the  record  ia 
sufficient  to  support  the  findings  and  judgment  of  the  lower  court. 

2.  In  determining  the  question  of  whether  or  not  parties  are  en- 
titled to  a  trial  hj  jury,  courts  must  look  to  the  ultimate  and  entire 
relief  sought,  and  where,  in  order  for  the  court  to  render  a  judg- 
ment which  would  give  adequate  relief  it  would  be  necessary  to 
decree  the  cancelation  of  a  mortgage  and  the  surrender  of  a  note, 
such  relief  could  only  be  available  by  the  exercise  of  the  equitable 
jurisdiction  of  the  court,  and  the  parties  would  not  be  entitled  to  a 
jury  trial. 

3.  Where  specific  interrogatories  are  submitted  to  a  jury  in  either 
a  legal  or  equitable  action,  the  findings  of  the  jury  in  response 
thereto  are  not  binding  upon  the  court,  which  may  disregard  such 
findings  if  they  are  clearly  against  the  evidence,  and  find  the  facts 
as  shown  by  the  evidence  before  it. 

[As  to  right  to  jury  trial  in  action  at  law  in  which  equitable  de- 
fense is  interposed,  see  note  in  Ann.  Gas.  1913D,  168.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  the  County  of  Lemhi.    Hon.  J.  M.  Stevens,  Judge. 

Action  brought  for  the  purpose  of  canceling  a  mortgage, 
and  to  require  defendant  ta  surrender  to  plaintiff  a  note,  and 
for  the  recovery  of  damages.  Judgment  for  plaintiff.  Mo- 
tion for  new  trial  denied.    Affirmed. 

O'Brien  &  Glennon,  for  Appellant. 

Equity  will  not  entertain  jurisdiction  where  there  is  an 
adequate  remedy  at  law.  (16  Cyc.  31  and  cases  cited; 
County  of  Ada  v.  Bullen  Bridge  Co.,  5  Ida.  188,  95  Am.  St. 
180,  47  Pac.  818;  2  Pomeroy's  Eq.  Jur.,  sec.  914;  Allerton  v. 
Belden,  49  N.  Y.  373,  379.) 
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Argument  for  Respondent. 


A  court  of  equity  will  not  interfere  to  decree  the  cancela- 
tion of  a  written  instrument  unless  some  special  circumstance 
exists,  establishing  the  necessity  of  a  resort  to  equity  to  pre- 
vent an  injury  which  might  be  irreparable,  and  which  equity 
alone  is  competent  to  avert.  {Venice  v.  Woodruff,  62  N.  Y. 
462,20Am.  Rep.  495.) 

E.  W.  Whitcomb,  for  Respondent. 

The  respondent  has  the  right  to  have  the  note  declared  void 
and  to  have  the  mortgage  canceled,  which  can  only  be  done  by 
the  court  taking  equitable  jurisdiction  of  the  subject  matter. 
{Merritt  v.  Ehrman,  116  Ala.  278,  22  So.  514;  Buxton  v. 
Broadway,  45  Conn.  540;  Benson  v.  Keller,  37  Or.  120,  60  Pac. 
918 ;  Ferguson  v.  Fisk,  28  Conn.  501 ;  Fiizmaurice  v.  Hosier, 
116  Ind.  363,  9  Am.  St.  854,  16  N.  E.  175,  19  N.  E.  180;  Oiis 
V.  Gregory,  111  Ind.  504,  13  N.  E.  39.) 

The  trial  judge  could  set  aside  findings  of  the  jury  without 
granting  a  new  trial.  (Pomeroy's  Eq.  Jur.,  3d  ed.,  sec.  181, 
231.) 

The  trial  court  having  acquired  equitable  jurisdiction  in 
the  case,  any  findings  of  the  jury  would  be  purely  advisory 
only.  {Brady  v.  Yost,  6  Ida.  273,  55  Pac.  542 ;  Freeman  v. 
Stephenson,  63  Cal.  499 ;  Harris  v.  Lloyd,  11  Mont.  390,  28 
Am.  St.  475,  28  Pac.  736 ;  Weiss  v.  Ahrens,  24  Colo.  App.  531, 
135  Pac.  987;  Peters  v.  Leflang,  6  Ida.  364,  55  Pac.  857;  10 
R.  C.  L.  533,  534,  sec.  317.) 

In  actions  of  this  kind  a  party  failing  to  object  by  demurrer 
or  answer  to  the  particular  jurisdictions  of  the  court,  who 
joins  in  the  issues  and  after  the  trial  submits  his  case  to  the 
court,  waives  any  objection  which  he  otherwise  might  have  to 
the  right  of  the  court  to  equitable  jurisdiction.  {Reynes  v, 
Dumont,  130  U.  S.  354,  9  Sup.  Ct.  486,  32  L.  ed.  934;  KUbourn 
V.  Sunderland,  130  U.  S.  505,  9  Sup.  Ct.  594,  32  L.  ed.  1005 ; 
Allen  V.  Pullman's  Palace  Car  Co,,  139  U.  S.  658,  11  Sup.  Ct. 
682,  35  L.  ed.  303;  MassacJiusetts  General  Hospital  v.  State 
Mut,  Life  Assur,  Co.,  4  Gray  (70  Mass),  227,  232; Russell  v. 
Loring,  3  Allen  (85  Mass.) ,  121,  126 ;  Coast  Co.  v.  Spring  Lake, 
58  N.  J.  Eq.  586,  47  Atl.  1131,  51  L.  R.  A.  657;  Livitigston 
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V.  Livingston,  4  Johns.  Ch.  (N.  Y.)  287,  8  Am.  Dec.  562;  Hoff 
V.  Olson,  101  Wis.  118,  70  Am.  St.  903,  76  N.  W.  1121;  Knauf 
etc.  Co.  V.  Elkhart  Lake  Sand  etc.  Co.,  153  Wis.  306, 141  N.  W. 
701,  48  L.  E.  A.,  N.  S.,  744.) 

BUDGE,  C.  J. — This  is  an  appeal  from  an  order  of  the  trial 
court  denying  a  motion  for  a  new  trial ;  no  appeal  was  taken 
from  the  judgment.  The  facts  are :  On  and  prior  to  Feb.  21, 
1911,  respondent  was  in  the  possession  of  and  was  the  owner 
of  certain  lode  mining  claims  in  Lemhi  county,  location  no- 
tices of  which  are  recorded  in  the  oflSce  of  the  recorder  of  that 
county ;  on  said  date  the  respondent  gave  appellant  his  promis- 
sory note  in  writing,  dated  February  21,  1911,  for  the  sum 
of  $2,210,  payable  two  years  after  its  date,  with  interest  at 
the  rate  of  8  per  cent  per  annum  payable  annually,  and  to 
secure  the  payment  thereof  gave  appellant  a  mortgage  on  the 
said  claims,  which  mortgage  is  also  recorded  in  the  ofSce  of  the 
recorder  of  said  county ;  on  or  about  April  2,  1912,  respond- 
ent gave  appellant  a  power  of  attorney,  authorizing  and  em- 
powering him  to  sell  and  dispose  of  the  said  mining  claims 
and  permitting  appellant  to  enter  into  the  possession  thereof, 
with  the  understanding  that  appellant  should  not  sell  said 
property  for  less  than  $5,000,  which  was  to  be  equally  divided 
between  respondent  and  appellant  in  case  of  a  sale,  and  re- 
spondent's  note  and  mortgage  in  that  event  were  to  be  can- 
celed and  discharged. 

The  trial  court  found,  and  the  finding  is  supported  by  the 
evidence,  that  appellant  **with  intent  to  defraud  and  deprive 
the  plaintiff  of  his  right,  title  and  interest  in  said  mining 
claims  and  the  value  and  the  market  price  thereof,  did  wrong- 
fully and  fraudulently  and  with  intent  to  deprive  the  plain- 
tiff of  the  title  and  value  of  the  said  claims,  permit  and  allow 
one  J.  A.  Nash  to  relocate  all  of  the  said  claims  on  or  about 
January  1,  1913,  and  thereby  the  plaintiff  lost  his  title  in  and 
to  the  said  claims. ' ' 

On  March  24,  1913,  respondent  commenced  his  action 
against  appellant,  setting  forth  the  facts  as  above  alleged,  and 
the  further  fact  that  at  the  time  of  the  giving  of  the  power 
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of  attorney  above  referred  to  appellant  undertook  and  agreed 
to  do  the  assessment  work  on  said  claims  and  to  deduct  from 
the  sale  price,  when  the  claims  should  be  sold,  a  sum  saffi- 
cient  to  reimburse  him  for  whatever  expense  he  might  incur 
in  doing  the  assessment  work.  His  complaint  contained  a 
prayer  for  damages,  and  for  a  decree  canceling  the  mortgage 
of  record  and  requiring  the  appellant  to  deliver  to  him  the  said 
note,  and  decreeing  both  the  note  and  mortgage  null  and  void. 

The  answer  put  in  issue  the  matters  set  forth  in  the  com- 
plaint, and  a  cross-complaint  was  filed  for  the  foreclosure  of 
the  said  mortgage,  to  which  respondent  answered  by  setting 
up  as  a  defense  the  fraud  and  connivance  between  appellant 
and  the  said  Nash,  as  above  set  forth. 

The  cause  was  tried  by  the  court  and  certain  interrogatories 
were  submitted  to  the  jury  upon  which  they  returned  their 
verdict.  The  general  issue  was  not  submitted  to  the  jury. 
The  court,  in  preparing  his  findings  of  fact,  conclusions  of 
law  and  judgment,  adopted  two  of  the  findings  of  the  jury 
upon  the  interrogatories  and  rejected  one.  It  does  not  appear 
from  the  record  that  any  objection  was  made  by  appellant  to 
this  method  of  procedure.  So  far  as  the  record  discloses,  ob- 
jection was  taken  for  the  first  time  when  appellant  filed  his 
notice  of  intention  to  move  for  a  new  trial. 

The  court  having  denied  and  overruled  appellant's  motion 
for  a  new  trial,  this  appeal  was  prosecuted  and  the  following 
errors  were  assigned : 

[a]  The  evidence  is  insufficient  to  support  the  judgment 
and  findings. 

[b]  The  findings  of  fact  and  conclusions  of  law  and  the 
judgment  herein  were  made  and  entered  by  the  court  contrary 
to  law,  and  in  excess  and  beyond  the  authority  vested  in  the 
court. 

[c]  The  court  erred  in  vacating  and  setting  aside  the 
special  findings  of  the  jury  and  entering  a  judgment  contrary 
thereto. 

As  to  the  first  assignment  of  error,  without  going  into  de- 
tail, we  have  to  say  that  the  record  has  been  carefully  ex- 
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amined  and  the  evidence  appears  amply  sufficient  to  support 
the  judgment  and  findings. 

The  second  assignment  of  error  involves  the  sole  question  of 
whether  or  not  appellant  was  entitled  to  a  jury  trial  on  the 
general  issue.  It  is  true  that  a  portion  of  respondent's  cause 
of  action  was  a  claim  for  damages,  which  if  it  stood  alone 
would  undoubtedly  entitle  appellant  to  a  jury  trial,  but  in 
determining  whether  or  not  the  parties  are  entitled  to  a  jury, 
trial  courts  must  look  to  the  ultimate  and  entire  relief  sought. 
(JoJiansen  v.  Looney  and  Oakes,  30  Ida.  123,  163  Pac.  303.) 
Applying  this  test  to  the  present  case  we  find  that  in  order 
for  the  court  to  render  a  judgment  which  would  give  com- 
plete and  adequate  relief,  it  would  be  necessary  to  decree  the 
cancelation  of  the  mortgage  in  question  and  the  surrender  of 
the  note.  Such  relief  could  only  be  made  available  by  the 
exercise  of  the  equitable  jurisdiction  of  the  court.  That 
courts  of  equity  have  jurisdiction  of  causes  where  it  is  sought 
to  have  canceled  an  instrument  which  ought  not  to  be  en- 
forced or  which  might  be  used  for  a  fraudulent  or  improper 
purpose,  or  which  might  be  vexatiously  litigated  at  a  distance 
or  time  where  the  proper  evidence  to  repel  the  same  may  have 
been  lost  or  obscured,  or  when  the  other  party  may  be  disabled 
from  contesting  its  validity  with  such  ability  and  force  as  he 
can  contest  it  at  the  present  time,  has  long  been  held  to  be 
one  of  the  fundamental  principles  of  equity  jurisprudence. 
(Story's  Equity  Jurisprudence,  sec.  700;  Merritt  v.  Ehrman, 
116  Ala.  278,  22  So.  514;  Ferguson  v.  Fisk,  28  Conn.  501; 
Buxton  V.  Broadway,  45  Conn.  540;  Fitzmaurice  v.  Hosier, 
116  Ind.  363,  9  Am.  St.  854,  16  N.  E.  175,  19  N.  E.  180.)  It 
appears,  therefore,  that  this  cause  is  clearly  one  cognizable  in 
equity.  This  court  has  adhered  to  the  rule  that  parties  are 
not  entitled  to  a  jury  trial  in  equitable  actions.  (Christensen 
V.  HoUingswortk,  6  Ida.  87,  96  Am.  St.  256,  53  Pac.  211; 
Brady  v.  Yost,  6  Ida.  273,  55  Pac.  542;  Shields  v.  Johnson,  10 
Ida.  476,  3  Ann.  Cas.  245,  79  Pac.  391.) 

In  jurisdictions  where  the  distinction  between  actions  at 
law  and  suits  in  equity  is  still  observed,  the  rule  seems  to  be 
well  settled  that  where  it  is  competent  for  the  court  to  grant 
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the  relief  sought  and  it  has  jurisdiction  of  the  subject  matter, 
the  objection  to  the  adequacy  of  the  remedy  at  law  must  be 
taken  at  the  earliest  opportunity  and  before  the  defendant 
enters  upon  a  full  defense.  {Beynes  v.  Dumoni,  130  U.  S. 
354,  9  Sup.  Ct.  486,  32  L.  ed.  934;  KUboum  v,  Sunderland, 
130  U.  S.  505,  9  Sup.  Ct.  594,  32  L.  ed.  1005;  Broiun  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530,  10  Sup.  Ct.  604,  33  L.  ed. 
1021.) 

Upon  the  issue  made  up  by  the  cross-complaint  and  the 
answer  thereto,  appellant  was  clearly  not  entitled  to  a  jury 
trial;  that  portion  of  the  proceeding  was  simply  a  suit  to 
foreclose  a  mortgage,  and  the  rule  is  too  well  settled  to  re- 
quire the  citation  of  authorities,  that  a  mortgage  foreclosure 
is  an  equitable  proceeding,  in  which  neither  party  is  entitled 
to  a  jury  trial. 

The  third  specification  of  error,  namely,  that  the  court  erred 
in  vacating  and  setting  aside  the  special  findings  of  the  jury 
is  equally  untenable.  The  only  purpose  in  submitting  specific 
interrogatories  to  a  jury  is,  first,  in  equitable  actions  to  assist 
the  court  in  finding  the  facts ;  and,  second,  in  law  actions  to  en- 
able the  court  to  determine  whether  or  not  the  general  verdict 
which  they  have  rendered  can  be  supported  as  a  matter  of  law 
upon  the  facts  as  the  jury  find  them.  The  court  is  not  bound 
by  the  specific  findings  of  a  jury,  but  may  disregard  such  find- 
ings when  they  are  clearly  against  the  evidence,  and  find  the 
facts  as  shown  by  the  evidence.     {Brady  v,  Yost,  supra.) 

For  the  reasons  given  we  have  reached  the  conclusion  that 
the  action  of  the  trial  court  in  denying  appellant's  motion  for 
a  new  trial  was  proper,  and  the  order  is  therefore  aflSrmed. 
Costs  awarded  to  respondent. 

Morgan  and  Rice,  JJ.,  concur. 
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(March  20,  1917.) 

G.    E.    CORKER,    Appellant,    v.    KITTIE    S.    COWEN, 

Respondent. 

[164  Fbc.  85.] 

Statutory  OoNSTBUcnoN^PuBLic  Offigebs — Improper  Pebformangx 
OF  Duties — Proceedings  to  Remove — Causes  fob  Removal. 

1.  Where,  under  sec.  7459,  Rev.  Codes,  authorizing  the  district 
court  to  entertain  an  information  verified  bj  the  oath  of  any  person 
against  an  officer  within  its  jurisdiction  accusing  him  of  charging 
and  collecting  illegal  fees  or  with  having  refused  or  neglected  to 
perform  his  official  duties,  an  information  charges  that  the  defend- 
ant knowingly,  wilfully  and  intentionally  failed,  neglected  and  re- 
fused to  perform  her  duties,  but  the  record  shows  that  defendant 
performed  her  duties,  such  an  information  was  properly  dismissed  by 
the  district  court. 

2.  Where  an  information  alleges  that  defendant  knowingly,  wil- 
fully and  intentionally  charged  and  collected  large  sums  of  money  for 
her  services  as  clerk  of  a  school  board,  in  addition  to  the  salary 
allowed  her  by  law,  but  it  appears  that  such  sums  of  money  were 
paid  to  her  under  a  contract  for  services  independent  of  her  duties 
as  said  clerk,  sec.  7459,  Rev.  Codes,  does  not  apply. 

3.  Sec.  7459,  Rev.  Codes,  in  so  far  as  it  relates  to  the  perform- 
ance of  official  duties,  is  not  designed  to  cover  acts  of  officers  amount- 
ing to  a  misfeasance,  and  such  acts  are  not  within  the  purview  of 
said  section.  The  section  is  aimed  at  nonfeasances,  that  is,  failures 
on  the  part  of  officers  to  act  at  all,  where  an  act  is  required  by  law. 

[As  to  removal  of  officers  for  cause,  see  note  in  135  Am.  St.  250.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  Chas.  0.  Stockslager, 
Judge.  « 

Action  to  remove  school  trustee  under  the  pr6visions  of  sec. 
7459,  Rev.  Codes,  and  to  recover  penalty.  Judgment  for  de- 
fendant affirmed. 

W.  C.  Howie,  for  Appellant,  relies  on  brief  in  Corker  v. 
Ake. 
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L.  B.  Green,  K.  I.  Perky  and  Wyman  &  Wyman,  for  Re- 
spondent 

To  believe  that  such  charges  can  be  brought  under  sec, 
7459,  Rev.  Codes,  is  not  to  observe  the  difference  between  non- 
feasance and  misfeasance.  {Daugherty  v.  Nag  el,  28  Ida.  302, 
154  Pac.  375;  Collman  v.  Oordon,  27  Ida.  351,  149  Pae.  294; 
Corker  v.  Pence,  12  Ida.  152,  85  Pac.  388.) 

The  section  of  the  statutes  here  invoked  was  intended  to 
punish  dishonest  oflScials  and  those  who  refuse  or  neglect  to 
perform  their  oflBcial  duties.  It  was  never  intended  as  a  means 
of  harassing  those  who  were  honestly  seeking  to  do  their  best. 
(Ponting  v.  Isamnn,  7  Ida.  581,  65  Pac.  434;  Osborne  v.  Rav^ 
enscraft,  5  Ida.  612,  51  Pac.  618.) 

PER  CURIAM.— This  action  was  brought  under  sec.  7459, 
Rev.  Codes,  for  the  purpose  of  depriving  respondent  of  her 
office  as  member  and  clerk  of  the  board  of  school  trustees  of 
school  district  No.  6,  of  Elmore  county,  and  obtaining  a  judg- 
ment of  five  hundred  dollars  against  said  respondent  and  in 
favor  of  appellant,  the  informer.  Two  separate  causes  of  ac- 
tion are  set  out  in  the  verified  information  which  was  filed  by 
appellant  on  February  24, 1914. 

The  first  cause  of  action,  after  setting  out  the  respondent's 
election  as  a  member  and  clerk  of  said  board  in  1909  and  her 
continual  service  since  that  date,  alleges  that  for  the  years 
ending  July  1,  1912,  and  July  1,  1913,  the  respondent  know- 
ingly, wilfully  and  intentionally  charged  and  collected  from 
said  school  district  large  sums  of  money  as  compensation  for 
her  services  as  said  clerk,  in  addition  to  the  amount  allowed 
her  by  law  for  the  taking  of  the  census  of  said  school  district. 

The  second  cause  of  action,  after  alleging  the  election  and 
service  of  the  respondent  as  a  member  and  clerk  of  the  said 
board  of  school  trustees,  as  above  stated,  proceeds  to  enumer- 
ate instances  in  which  the  respondent  is  alleged  to  have  failed 
to  perform  the  duties  required  of  her  by  law.  It  is  alleged 
that  the  respondent  and  one  other,  comprising  a  majority  of 
said  board,  knowingly,  wilfully  and  intentionally  failed  to 
make  a  report  on  the  1st  day  of  July,  1912,  and  on  the  Ist 
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day  of  July,  1913,  as  required  by  sec.  61,  c.  159,  Seas.  Laws, 
1911,  but  made  a  pretended  report,  which  was  not  properly 
itemized,  contained  many  misstatements  and  made  no  refer- 
ence to  other  sums  due  and  owing  to  the  said  district ;  that  she 
knowingly,  wilfully  and  intentionally  failed,  neglected  and 
refused  to  submit  to  competitive  bids,  as  required  by  subd.  g, 
sec.  58,  c.  115,  Sess.  Laws  1913,  certain  construction  and  re- 
pair work  of  and  pertaining  to  said  school  district ;  and  that 
respondent,  as  clerk  of  said  board,  has  failed,  neglected  and 
refused  to  keep  the  records  and  minutes  of  said  board's  pro- 
ceedings as  required  by  law. 

Upon  the  strength  of  this  information  the  court  issued  a 
citation  to  the  respondent,  who  thereupon  filed  her  answer,  in 
effect  denying  all  the  allegations  of  said  information.  The 
cause  came  on  regularly  for  trial  before  the  court  on  March 
10, 1914.  A  trial  was  thereupon  had  and  the  information  was 
dismissed  by  the  trial  court,  for  the  reason  that  the  charges 
contained  therein  were  not  sustained  by  the  evidence. 

This  is  an  appeal  from  the  judgment  of  dismissal  of  said 
information.  The  appellant  relies  upon  the  following  assign- 
ments of  error,  to  wit : 

*'The  court  erred  in  his  statement,  which  may  be  termed 
his  findings,  in  not  passing  upon  the  question  as  to  whether 
or  not  the  defendant  had  charged  and  collected  illegal  fees 
for  services  rendered  by  her,  in  not  finding  as  to  whether  or 
not  she  had  let  the  contracts  spoken  of  without  calling  for 
sealed  bids,  and  whether  or  not  she  had  failed  to  keep  proper 
records  as  required  by  law. 

**The  court  erred  in  not  holding  that  the  penalties  of  the 
law  should  be  imposed  upon  the  defendant,  for  her  failure 
to  comply  with  the  law." 

As  to  those  matters  referred  to  in  the  first  paragraph  of 
appellant's  assignment  of  errors  this  court  is  without  juris- 
diction, for  the  reason  that  the  errors  there  assigned  have 
reference  to  the  opinion  of  the  trial  court,  which  though  in- 
corporated into  the  record,  is  not  properly  a  part  thereof  un- 
der sec.  4818,  Rev.  Codes,  as  amended  by  Sess.  Laws  1911, 
p.  375,  which  specifies  the  contents  of  the  record  on  appeal. 
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(Ordham  v.  Linehan,  1  Ida.  780;  Williams  v.  Boise  Basin  Min. 
etc.  Co.,  11  Ida.  233,  81  Pac.  646 ;  Taylor  v.  McCormioh,  7  Ida. 
524,  64  Pac.  239 ;  Stewart  Mining  Co,  v.  Ontario  Mining  Co.,  23 
Ida.  724,  132  Pac.  787;  SmitTi  v.  Faris  Kesl  Construction  Co., 
27  Ida.  407, 150  Pac.  25.)  It  is  not  within  the  province  of  this 
court  on  an  appeal  to  question  the  soundness  of  the  trial 
court's  reasons  in  giving  its  decisions,  for  they  cannot  affect 
the  judgment  itself,  however  enlightening  they  may  be  to 
counsel  contemplating  an  appeal.  {Pennsylvania  Co.  v.  Ver- 
sten,  140  HI.  637,  30  N.  E.  540,  15  L.  R.  A.  798.) 

Under  appellant's  second  assignment  of  error,  above  quoted, 
we  think  may  be  considered  the  merits  of  this  appeal.  How- 
ever, it  is  not  the  purpose  of  the  court  to  discuss  all  of  the  de- 
tails appearing  in  the  record  and  raised  by  the  briefs  of  coun- 
sel, for  the  reason  that  practically  every  vital  issue  raised  on 
this  appeal  has  been  passed  on  previously  by  this  court,  in 
cases  where  the  surrounding  circumstances  were  very  similar 
to  the  one  at  bar. 

The  statute  in  question  in  effect  provides  that  any  officer 
found  **  guilty  of  charging  and  collecting  illegal  fees  for  ser- 
vices rendered  or  to  be  rendered  in  his  office,  or  [who]  has 
refused  or  neglected  to  perform  the  official  duties  pertaining 
to  his  office,"  must  be  deprived  of  said  office  and  a  judgment 
of  five  hundred  dollars  entered  against  him  and  in  favor  of 
the  informer.  The  object  of  this  statute  is  to  enable  an  in- 
dividual, having  the  knowledge  that  an  officer  is  using  his 
official  position  as  a  medium  of  extortion  and  wrong,  to  oust 
said  official;  the  provision  for  a  judgment  of  five  hundred 
dollars  in  favor  of  the  informer  being  merely  incidental  to 
the  main  object.  (In  re  Smith  v.  Ling,  68  Cal.  324,  9  Pac. 
171.)  Its  provisions  are  penal  and  very  severe.  {MUler  v. 
Smith,  7  Ida.  204,  61  Pac.  824;  THplett  v.  Munter,  50  Cal. 
644;  Thurston  v.  Clark,  107  Cal.  285,  40  Pac.  435;  Kilbum 
V.  Law,  111  Cal.  237,  43  Pac.  615.) 

Under  the  charge  of  collection  of  illegal  fees,  the  appellant 
alleges  that  respondent,  in  addition  to  her  salary,  annually 
received  seventy-five  dollars,  under  an  agreement  with  the 


Digitized  by  VjOOQIC 


March,  1917.]  Corkkb  v.  Cowbn.  217 

Opinion  of  the  Court — Per  Curiam. 

school  board.  This  was  for  making  copies  of  the  census  re- 
port. It  is  claimed  that  this  is  an  illegal  contract  and  within 
the  purview  of  the  statute  in  question.  This  point  has  been 
decided  by  this  court  in  the  case  of  McRoberis  v.  Hoar,  28 
Ida.  163,  152  Pac.  1046,  where  the  court,  though  finding  that 
a  contract,  somewhat  similar  to  that  alleged  in  the  instant 
case,  was  void  ab  initio,  yet  held  that  such  an  illegal  contract 
was  not  within  the  spirit  of  section  7459,  Rev.  Codes. 

It  is  contended  at  some  length  that  the  respondent  failed, 
neglected  and  refused  to  perform  her  official  duties,  in  that 
she  failed  to  make  two  annual  reports,  as  required  by  law. 
But  it  is  conceded  that  she  did  make  the  reports.  Having 
done  so  there  was  not  a  failure,  neglect  or  refusal  upon  her 
part  to  perform  her  official  duties  in  this  respect,  although  the 
reports  may  not  have  been  technically  correct,  and  therefore 
she  would  not  be  subject  to  removal  from  office  or  the  pay- 
ment of  the  penalty  prescribed  under  the  provisions  of  sec. 
7459,  mpra.  {Corker  v.  Pence,  12  Ida.  152,  85  Pac.  388.)  In 
that  case  it  was  shown  that  the  board  of  equalization  had 
failed  completely  in  assessing  the  property  of  their  county 
at  its  fair  cash  value,  but  it  was  held  that  the  fact  that  they 
had  met  and  acted  was  sufficient  to  clear  them  of  the  accusa- 
tions with  which  they  were  charged.  The  court  also  stated 
that  if  the  parties  had  acted  corruptly  they  would  not  be 
within  the  purview  of  sec.  7459,  supra,  but  rather  within  sec. 
7445,  Rev.  Codes. 

While  the  wording  of  the  information  in  the  instant  case 
follows  the  words  of  the  statute  very  closely,  and  if  the  ap- 
pellant had  proven  all  that  he  alleged,  the  information  no 
doubt  would  not  have  been  dismissed,  still  without  discussing 
separately  the  alleged  wrongful  actions  of  respondent  in  con- 
nection with  other  members  of  the  board,  namely,  her  failure 
and  neglect  to  submit  certain  work  done  for  and  on  behalf 
of  the  school  district  to  competitive  bids ;  the  building  of  the 
temporary  Reverse  schoolhouse  without  submitting  the  con- 
struction thereof  to  competitive  bids ;  and  her  alleged  failure 
and  neglect  to  keep  proper  records  of  the  proceedings  of  said 
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school  district  and  proper  minutes  of  the  meetings  of  said 
board;  suflBce  it  to  say,  the  evidence  offered  in  support  of 
these  various  charges  is  not,  in  our  opinion,  sufficient  to  war- 
rant us  in  reversing  the  judgment  of  the  trial  court.  And 
even  if  true  would  not  establish  the  charges  made  against  re- 
spondent, namely,  that  she  was  guilty  of  charging  and  collect- 
ing illegal  fees  for  services  rendered  or  to  be  rendered  in  her 
office  or  that  she  refused  to  perform  the  official  duties  pertain- 
ing to  her  office.  The  acts  complained  of,  if  proven,  would  con- 
stitute, not  a  nonfeasance  in  office,  but  a  misfeasance  in  office, 
and  would  not  come  within  the  provisions  of  sec.  7459,  supra. 
{Daugherty  v.  Nagel,  28  Ida.  302,  154  Pac.  375;  CoUnian  v. 
Gordon,  27  Ida.  351, 149  Pac.  294.) 

Judgment  of  the  trial  court  is  sustained.    Costs  awarded  to 
respondent. 


(March  20,  1917.) 

C.  E.  CORKER,  Appellant  v.  F.  P.  AKE,  Respondent. 

[164  Pic.  87.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

The  facts  in  the  above  case  are  substantially  the  same  as  in 
the  case  of  Corker  v.  Cowen,  ante,  p.  213,  164  Pac.  85. 

W.  C.  Howie,  for  Appellant. 

Clerks  of  school  boards  are  not  permitted  to  enter  into  any 
other  agreements  or  allowances  for  compensation,  nor  be  pe- 
cuniarily interested  in  any  other  contract  made  by  the  board 
(Sess.  Laws  1911,  p.  507,  sec.  58g),  and  they  are  not  per- 
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mitted  to  collect  anything  other  than  allowed  by  law  and  fixed, 
{Clarke  v.  School  Dist,  84  Ark.  516, 106  S.  W.  677.) 

E.  M.  Wolfe,  L.  B.  Green  and  Perky  &  Brinck,  for  Respond- 
ent. 

Respondent  could  not  be  removed  from  oflSce  under  the  pro- 
visions of  sec.  7459,  Rev.  Codes.  {Corker  v.  Pence,  12  Ida. 
152,  85  Pac.  388.) 

The  failure  to  properly  itemize  a  claim  or  to  furnish  vouchers 
therewith  is  not  a  cause  for  the  removal  of  an  officer  under 
the  provisions  of  said  section  7459.  {Siebe  v.  Superior  Court, 
114  Cal.  551,  46  Pac.  456;  Triplett  v.  Hunter,  50  Cal.  644; 
CoUman  v.  Wanamaker,  27  Ida.  342, 149  Pac.  292.) 

PER  CURIAM. — ^By  stipulation,  the  above-entitled  case  is 
submitted  with  the  case  of  Corker  v.  Cowen,  ante,  p.  213,  164 
Pac.  85,  the  record  in  the  latter  case  to  constitute  the  record  in 
the  above-entitled  case,  with  the  following  exception,  to  wit : 

**That  either  of  the  parties  to  this  action  may  introduce  such 
additional  evidence  as  they  shall  desire,  and  shall  offer  such 
modifications  and  reoffers  of  evidence  as  they  shall  desire." 

At  the  trial  certain  additional  evidence  was  introduced  by 
both  parties  to  this  action,  but  we  do  not  think  that  any  of  the 
evidence  so  introduced  materially  differentiates  the  instant 
case  from  that  of  Corker  v.  Cowen,  supra.  On  the  authority 
of  that  case  the  judgment  of  the  district  court  is  affirmed. 
Costs  awarded  to  respondent. 
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(March  21,  1917.) 

J.  H.  MOORE  and  DANIEL  P.  REGAN,  Respondents,  v. 
KEYSTONE  DRILLER  COMPANY,  a  Corporation,  and 
H.  C.  VANAUSDELN,  Appellants. 

[163  Pac.  1114.] 

Chattel  MoBTOAors — Comity  Between  States. 

If  personal  property  situated  in  a  foreign  state  is  there  encum- 
bered by  a  mortgage  duly  executed  and  recorded  so  as  to  create  a 
valid  lien  thereon  and  if  it  is  thereafter,  with  the  consent  of  the 
mortgagee,  removed  into  Idaho  and  is  here  sold  to  a  purchaser  who 
has  no  knowledge  of  the  encumbrance,  such  purchaser  takes  title 
which  is  not  subject  to  the  lien  of  the  mortgage. 

[As  to  removal  of  mortgaged  chattels  to  another  state  and  effect 
of  same  on  the  lien,  see  note  in  30  Am.  St.  324.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Action  to  enjoin  sale  of  mortgaged  property.  Judgment  for 
plaintiffs.    Affirmed. 

James  H.  Wise,  for  Appellants. 

Possession  of  personal  property  is  mere  prima  facie  evi- 
dence of  ownership.  If  the  holder  of  the  property  has  re- 
cently come  from  an  adjoining  state,  there  may  be  a  mortgage 
upon  the  property  in  that  state,  and  a  purchaser  or  creditor 
must  exercise  his  diligence  by  inquiring  there  whether  the 
property  is  encumbered.  (Jones  on  Chattel  Mortgages,  260A ; 
Studehaker  Bros.  Co,  v.  Mau,  13  Wyo.  358,  110  Am.  St.  1001, 
80  Pac.  151 ;  Shapard  v.  Eynes,  104  Fed.  449,  45  C.  C.  A.  271, 

On  failure  to  renew  chattel  mortgage  as  affecting  purchase  or  encum- 
brancer of  property  before  lien  of  mortgage  had  expired,  see  note  in  47 
L.  R.  A.,  N.  8.,  668. 

Authorities  discussing  the  question  of  removal  of  mortgaged  property 
from  state  with  consent  of  mortgagee,  as  affecting  his  lien,  see  note  in 
64  L.  R.  A.  356;  6  L.  R.  A.,  N.  8.,  940;  35  L.  R.  A.,  K.  8.,  385. 
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52  L.  R.  A.  675 ;  Jones  v.  North,  Pac.  Fish  &  Oil  Co.,  42  Wash. 
332, 114  Am.  St.  131,  84  Pac.  1122,  6  L.  R.  A.,  N.  S.,  940.) 

The  removal  of  a  mortgagor  from  town  or  county  in  which 
he  resided  when  the  mortgage  was  executed  and  where  it  was 
duly  recorded,  and  the  taking  of  the  mortgaged  property  with 
him  does  not  invalidate  the  record  of  the  mortgage  or  necessi- 
tate the  recording  of  it  again  in  the  town  or  county  to  which 
he  has  moved.  (Jones  on  Chat.  Mort.,  sec.  260;  Brigham  v. 
Weaver,  6  Cush.  (60  Mass.)  298;  Barrows  v.  Turner,  50  Me. 
127 ;  Hoit  v.  Bemick,  11  N.  H.  285 ;  Pease  v.  Odenkirchen,  42 
Conn.  415 ;  Elson  v.  Barrier,  56  Miss.  394 ;  Cool  v.  Roche,  20 
Neb.  550,  31  N.  W.  367 ;  Orand  Island  Banking  Co.  v.  Frey, 
25  Neb.  66, 13  Am.  St.  478,  40  N.  W.  599 ;  Hudmon  v.  Du  Bose, 
85  Ala.  446,  5  So.  162,  2  L.  R.  A.  475 ;  Oriffith  v.  Motrison,  58 
Tex.  46 ;  Keenan  v.  Stimson,  32  Minn.  377,  20  N.  W.  364 ;  Ear- 
ris  V.  Allen,  104  N.  C.  86,  10  S.  E.  127;  First  Nat.  Bank  v. 
Weed,  98  Mich.  357,  373,  50  N.  W.  864;  BaUey  v.  Costello,  94 
Wis.  87,  68  N.  W.  663 ;  Farmers  &  Merchants'  State  Bank  v. 
Sutherlin,  93  Neb.  707,  Ann.  Cas.  1914B,  1250,  141  N.  W.  827, 
46  L.  R.  A.,  N.  S.,  95.) 

The  law  of  the  place  of  contract,  when  this  is  also  the  place 
where  the  property  is,  governs  as  to  the  nature,  validity,  con- 
struction and  eflfeet  of  a  mortgage  which  will  be  enforced  in 
another  state,  as  a  matter  of  comity,  although  not  executed 
or  recorded  according  to  the  requirements  of  the  law  of  the 
latter  state.  (Jones  on  Chat.  Mort.,  5th  ed.,  sec.  299;  Blyth 
&  Fargo  Co,  v.  Houtz,  24  Utah,  62,  66  Pac.  611;  Handley  v. 
Harris,  48  Kan.  606,  30  Am.  St.  322,  29  Pac.  1145,  17  L.  R.  A. 
703;  Ramsey  v,  Glenn,  33  Kan.  271,  6  Pac.  265;  Douglas  v. 
Douglas,  22  Ida.  336,  125  Pac.  796.) 

C.  M.  Booth,  for  Respondents. 

The  Keystone  Driller  Co.  practically  waived  their  lien  as 
against  the  purchaser,  Daniel  E.  Regan,  as  they  knew  of  the 
removal  of  the  property  from  Missouri  to  Idaho,  and  knew 
that  the  property  was  located  in  Twin  Falls,  Idaho,  for  a 
period  of  over  two  years,  during  which  time  they  had  failed 
to  file  their  mortgage  for   record  in  Twin  Falls   county. 
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(Adams  V,  Fellers,  88  S.  C.  212,  70  S.  E.  722,  35  L.  R.  A., 
N.  S.,  385 ;  Pennington  County  Bank  v.  Bauman,  87  Neb.  25, 
126  N.  W.  654 ;  F.  E.  Creelnvan  Lumber  Co.  v.  Lesh,  73  Ark. 
ife,  3  Ann.  Ca«.  108,  83  S.  W.  320.) 

It  was  through  the  fault  of  appellant  that  the  respondent 
Moore  was  able  to  have  as  to  this  property  all  the  in^cia  of 
ownership  in  Twin  Falls  county,  and  by  reason  of  his  indicia 
of  ownership  the  respondent  Regan  had  a  right  to  believe  that 
Moore  could  legally  part  with  title.  {Hare  v.  Young,  26  Ida. 
682,  146  Pac.  104.) 

MORGAN',  J.— On  April  28,  1909,  respondent,  Moore,  exe- 
cuted and  delivered  to  appellant,  Keystone  Driller  Company, 
hereinafter  called  the  company,  three  promissory  notes  for 
$284.97  each  in  Lawrence  county,  Missouri,  and  at  the  same 
time  and  place,  to  secure  the  payment  thereof,  executed,  ac- 
knowledged and  delivered  to  the  company  a  chattel  mortgage 
upon  a  drilling  outfit  situated  in  that  county  and  state.  The 
mortgage  was  duly  recorded  in  accordance  with  the  laws  of 
the  state  of  Missouri  relating  to  chattel  mortgages  on  April  30, 
1909,  and  shortly  thereafter  Moore  removed  the  property  to 
Twin  Falls  county,  Idaho,  and  on  August  1,  1911,  sold  it  to 
respondent,  Regan,  in  that  county.  At  the  time  of  this  sale 
the  mortgage  had  not  been  recorded  in  Idaho  and  Regan  had 
no  notice  of  any  claim  or  lien  of  the  company  to  or  upon  the 
property.  On  December  10,  1913,  the  company  instituted 
proceedings,  by  aflSdavit  and  notice,  to  foreclose  the  mortgage 
and  appellant,  Vanausdeln,  the  sheriff  of  Twin  Falls  county, 
was  acting  under  such  foreclosure  proceedings  when  enjoined 
by  the  court. 

It  13  alleged  in  the  complaint,  and  denied  in  the  answer, 
that  the  removal  of  the  chattels  from  Missouri  was  effected 
with  the  knowledge  and  consent  of  the  company,  and  that 
Moore,  during  the  year  1909,  after  the  removal,  advised  it 
to  file  a  copy  of  the  mortgage  for  record  in  Twin  Falls  county. 
However,  the  only  testimony  offered  upon  that  point  supports 
the  allegations  of  the  complaint 
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The  court  rendered  judgment  in  favor  of  respondents,  de- 
creeing that  Regan  was  the  owner  of  the  property  and  that  it 
was  free  of  any  lien  in  favor  of  the  company,  and  issued  a  per- 
manent injunction  restraining  appellants  from  taking  and  sell- 
ing the  same.    This  appeal  is  from  the  judgment. 

By  reason  of  comity  between  states  the  chattel  mortgage 
executed  and  recorded  in  Missouri  must  be  treated  as  a  valid 
lien  in  this  state,  and,  after  the  removal  of  the  property  to 
this  state,  a  purchaser  here  takes  title  subject  to  the  lien  of 
the  mortgage  recorded  in  Missouri,  even  though  it  has  not 
been  recorded  here.  (Smith  v.  Consolidated  Wagon  <fe  Ma- 
chine Co.f  ante,  p.  148,  163  Pac.  609,  and  cases  therein  cited.) 

The  only  question  to  be  decided  in  this  case  is  whether  or 
not  this  comity  is  to  be  extended  in  instances  where  the  re- 
moval of  the  chattels  was  effected  with  the  knowledge  and 
consent  of  the  mortgagee.  Most  of  the  decisions  holding  to 
the  rule  of  comity  are  silent  as  to  the  effect  the  consent  by 
the  mortgagee  to  the  removal  of  the  property  would  have 
upon  the  application  of  the  rule.  The  decisions  which  do  dis- 
cuss this  phase  of  the  question  are  hopelessly  divided.  (5 
R.  C.  L.,  pp.  39&-400.) 

The  case  of  Shapard  v.  Hynes,  104  Fed.  449,  45  C.  C.  A. 
271,  52  L.  R.  A.  675,  is  sometimes  referred  to  as  an  authority 
holding  that  the  rule  of  comity  is  extended  in  cases  where  the 
mortgaged  chattels  were  removed  with  the  consent  of  the 
mortgagee,  but  in  that  case  the  decision  of  the  court  upon 
that  point  was  not  necessary,  as  the  question  of  consent  was 
not  in  issue. 

In  the  case  of  F.  E.  Creelman  Lumber  Co,  v.  Lesh,  73  Ark. 
16,  3  Ann.  Cas.  108,  83  S.  W.  320,  the  doctrine  of  comity 
was  adhered  to,  but  Mr.  Justice  Wood,  who  wrote  the  opinion, 
stated  that  the  court  would  not  decide  what  effect  consent  to 
removal  would  have  as  that  question  had  not  been  raised. 
Hill,  C.  J.,  in  a  specially  concurring  opinion,  however,  deemed 
it  advisable  to  settle  the  question,  and  held  that  consent  to 
removal  does  not  qualify  the  rule. 

We  hold,  however,  that  when  we  recognize,  as  a  valid  lien, 
a  chattel  mortgage  given  upon  property  in  another  state. 
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which  property  is  thereafter  removed  to  Idaho  without  the 
knowledge  or  consent  of  the  mortgagee,  we  have  accorded  the 
sister  state  the  full  measure  of  courtesy  contemplated  by  the 
rule  of  comity.  To  go  further  and  hold  that  the  rule  applies 
where  the  removal  was  effected  with  the  mortgagee's  consent, 
that  the  mortgage  need  not  be  recorded  here,  but  that  the 
innocent  purchaser  is  chargeable  with  notice  whitsh  the  mort- 
gagee could  have  and  in  good  conscience  should  have  given 
him  and  did  not,  is  beyond  the  spirit  of  the  rule  and  in  vio- 
lation of  the  rights  of  citizens  of  our  own  state.  By  such  con- 
sent the  mortgagee  negligently  places  it  in  the  power  of  the 
mortgagor  to  deceive  and  defraud  innocent  people  in  the  state 
into  which  the  property  is  taken.  He  should  be  and  is  deemed 
to  have  waived  his  lien  against  such  innocent  parties  upon 
the  principle  that  where  one  of  two  persons  must  suffer  by 
reason  of  the  wrongful  act  of  a  third,  the  injury  must  be 
borne  by  him  by  whose  conduct  the  wrongful  act  has  been 
made  possible. 

The  following  are  authorities  holding  that  the  rule  of  comity 
does  not  apply  where  the  removal  was  with  the  consent  of  the 
mortgagee.  (Jones  v.  North  Pacific  Fish  cfe  Oil  Co,,  42  Wash. 
332,  114  Am.  St.  131,  84  Pac.  11^2,  6  L.  R.  A.,  N.  S.,  940; 
Blythe  v.  Crump,  28  Tex.  Civ.  327,  66  S.  W.  885;  Oreene  v, 
Bentley,  114  Fed.  112,  52  C.  C.  A.  60;  Pennington  County 
Bank  v.  Bauman,  87  Neb.  25, 126  N.  W.  654;  Newsum  v.  Hof- 
man,  124  Tenn.  369,  137  S.  W.  490.) 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondents. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(March  23,  1917.) 

JAMES  P.  CALLAHAN,  Plaintiff,  v.  Honorable  ROBERT 
N.  DUNN,  One  of  the  Judges  of  the  District  Court  of 
the  Eight  Judicial  District,  Defendant. 

[164  Pae.  356.] 

DivoBCE— Motion  fob  Aumont— Place  of  Heaxino. 

1.  A  motion  for  alimony  and  snit  money  in  an  action  for  divorce 
must  be  heard  in  the  county  or  district  in  which  the  action  is  pend- 
ing. 

2.  An  order  for  alimony  and  suit  money  cannot  be  made  in  an 
original  proceeding  in  this  court  instituted  for  the  purpose  of  pro- 
hibiting a  trial  judge  from  exceeding  his  powers  in  a  divorce  action. 

[As  to  suits  for  alimony  and  when  same  maintainable  independ- 
ently of  suits  for  divorce,  see  note  in  77  Am.  St.  228.] 

APPLICATION  for  a  Writ  of  Prohibition  to  Honorable 
Robert  N.  Dunn,  one  of  the  Judges  of  the  Eighth  Judicial 
District.    Writ  allowed. 

W.  H.  Hanson  and  H.  L.  Heward,  for  Plaintiff. 

Ab  a  general  rule,  a  judge  cannot  make  orders  in  a  cause 
pending  in  a  court  outside  of  the  limits  of  his  territorial  juris- 
diction.    (23  Cyc.  560.) 

The  legislature  of  Idaho  has  conferred  no  power  upon  a 
judge  to  hear  a  motion  or  to  take  any  steps  in  a  cause  pending 
in  another  district  while  resident  in  and  acting  in  his  own  dis- 
trict. The  only  two  sections  of  the  codes  pertinent  on  this 
question  are  sees.  2886  and  3894. 

If  they  can  drag  us  to  Sandpoint  to  oppose  this  motion  we 
can  also  be  haled  to  Pocatello,  Malad  or  St.  Anthony  to  argue 
the  demurrer  we  have  filed  to  their  second  amended  answer 
and  cross-complaint.  Such  was  never  the  intention  of  the 
legislature.  It  is  not  the  object  of  the  law  or  the  courts  to 
oppress  litigants  or  punish  plaintiffs  for  coming  into  court. 
{Goodwin  v.  Monds,  101  N.  C.  354,  7  S.  E.  793;  McNeUl  v. 
Hodges,  99  N.  C.  248,  6  S.  E.  127;  Cook  v.  Walker,  15  Ga. 
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457;  Simmons  v.  Cooledge,  95  Ga.  50,  21  S.  E.  1001 ;  Martin  v. 
O'Brien,  34  Miss.  21;  Dobbs  v.  State,  5  Okl.  Cr.  475,  114  Pac. 
358, 115  Pac.  370.) 

Under  the  provisions  of  see.  4995,  Rev.  Codes,  a  writ  of 
prohibition  will  be  issued  upon  proper  complaint  or  petition 
to  arrest  proceedings,  which  are  without  or  in  excess  of 
the  jurisdiction  of  such  tribunal,  in  all  cases  where  there  is 
not  a  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law.  {Cronan  v.  First  Jvdicial  District  Court,  15 
Ida.  184,  96  Pac.  768;  Hayne  v.  Justice's  Court,  82  Cal.  284, 
16  Am.  St.  114,  23  Pac.  125;  Havem^yer  v.  Superior  Court, 
84  Cal.  327,  18  Am.  St.  192,  24  Pac.  121,  10  L.  R.  A.  627; 
Stoddard  v.  Superior  Court,  108  Cal.  303,  41  Pac.  278.) 

In  Idaho  and  states  having  a  similar  appellate  practice  there 
is  and  can  be  no  appeal  from  an  order  in  a  divorce  case  for 
the  payment  of  alimony  pendente  lite,  suit  money  or  counsel 
fees.     {Wyatt  v.  Wyatt,  2  Ida.  236,  10  Pac.  228.) 

An  application  of  this  character  must  be  first  made  to  the 
district  court  in  which  the  action  is  pending,  and  must  be  ac- 
companied by  a  showing  of  necessity,  which  is  noticeably  lack- 
ing here.  {Roby  v.  Roby,  9  Ida.  371-374,  3  Ann.  Cas.  50,  74 
Pac.  957;  1  R.  C.  L.,  sec.  47,  p.  901;  Bronk  v.  State,  43  Fla. 
461,  99  Am.  St.  119,  31  So.  248 ;  St.  Louis  K.  cfe  S.  Ry.  Co.  v. 
Wewr,  135  Mo.  230,  36  S.  W.  357,  658,  33  L.  R.  A.  341 ;  Cizeh 
V.  Cizeh,  69  Neb.  797,  5  Ann.  Cas.  464-467,  96  N.  W.  657,  99 
N.  W.  28;  Chapman  v.  Parsons,  66  W.  Va.  307,  135  Am.  St. 
1033,  19  Ann.  Cas.  453-454,  66  S.  B.  461,  24  L.  R.  A.,  N.  S., 
1015 ;  Wilson  v.  Wilson,  49  Iowa,  544 ;  Corder  v.  Sparke,  37 
Or.  105,  51  Pac.  647;  Maxwell  v.  Maxwell,  67  W.  Va.  119,  67 
S.  E.  379,  27  L.  R.  A.,  N.  S.,  712.) 

H.  H.  Parsons  and  Featherstone  &  Fox,  for  Defendant. 

A  necessitous  wife,  whether  plaintiff  or  defendant,  is  en- 
titled to  such  a  reasonable  allowance  from  husband,  in  addi- 
tion to  alimony  pendente  lite,  as  shall  place  her,  all  things 
considered,  on  a  parity  with  him  as  to  the  means  of  litigating 
their  dispute.  {Taylor  v.  Taylor,  70  Or.  510,  134  Pac.  1183, 
140  Pac.  999;  Courtney  v.  Courtney,  4  Ind.  App.  221,  30  N.  B. 


Digitized  by  VjOOQIC 


March,  1917.]  Callahan  v.  Dunn.  227 

Opinion  of  the  Court — Bice,  J. 

914;  Davis  v.  Davis,  141  Ind.  367,  40  N.  E.  803;  Green  v. 
Green,  40  How.  Pr.  (N.  Y.)  465;  Rose  v.  Rose,  109  Cal.  544, 
42  Pac.  452;  Szymanski  v.  Szymanski,  151  Wis.  145, 138  N.  W. 
53;  Beaulieu  v.  Beavlieu,  114  Minn.  511,  131  N.  W.  481;  Var^ 
ney  v.  Varney,  52  Wis.  120,  38  Am.  Rep.  726,  8  N.  W.  739 ; 
Kiddle  v.  Kiddle,  90  Neb.  248,  Ann.  Cas.  1913A,  796, 133  N.  W. 
181,  36  L.  R.  A.,  N.  S.,  1001.) 

RICE,  J. — James  F.  Callahan  instituted  proceedings  in  the 
district  court  of  the  first  judicial  district,  in  and  for  the 
county  of  Shoshone,  against  Helen  Elizabeth  Callahan  for  the 
purpose  of  obtaining  a  decree  of  divorce  and  settlement  of 
property  rights  between  the  parties. 

On  January  2,  1917,  upon  the  application  of  the  defendant 
in  that  action,  an  order  was  entered  changing  the  place  of 
trial  of  said  cause  ''to  the  district  court  of  the  eighth  judicial 
district  of  the  state  of  Idaho  and  to  the  Honorable  Robert  N. 
Dunn,  one  of  the  judges  of  the  said  district  court." 

On  January  10,  1917,  James  P.  Callahan  perfected  an  ap- 
peal from  the  order  changing  the  place  of  trial.  On  the  same 
date  Helen  Elizabeth  Callahan  served  upon  the  attorneys  for 
James  F.  Callahan  in  said  action  a  second  amended  answer 
and  cross-complaint  and  affidavits  in  support  of  a  motion  and 
notice  of  motion  for  suit  money,  attorney's  fees  and  tempor- 
ary alimony.  The  pleadings  and  other  papers  so  served  were 
all  entitled  in  the  district  court  of  the  first  judicial  district 
of  Idaho,  in  and  for  the  county  of  Shoshone. 

The  notice  was  to  the  effect  that  the  defendant  would  move 
the  Honorable  Robert  N.  Dunn,  one  of  the  Judges  of  the 
eighth  judicial  district  of  the  state  of  Idaho,  to  grant  the  or- 
der. The  concluding  portion  of  the  notice  is  as  follows: 
"The  said  motion  will  be  made  before  the  said  Honorable 
Robert  N.  Dunn,  Judge  of  the  district  court  of  the  eighth 
judicial  district,  as  aforesaid,  under  the  provisions  of  section 
3894  of  the  Revised  Codes  of  the  State  of  Idaho,  and  by  rea- 
son of  the  absence  of  the  said  Honorable  William  W.  Woods, 
Judge  of  the  above  entitled  court  from  the  state  of  Idaho, 
said  absence  being  evidenced,  among  other  things,  by  the  cer- 
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tificate  of  the  clerk  of  the  above  entitled  court,  which  said  cer- 
tificate is  also  hereunto  annexed,  hereby  referred  to  find  made 
a  part  hereof/' 

The  certificate  referred  to  states  that  the  Honorable  Will- 
iam W.  Woods,  Judge  of  the  first  judicial  district  of  the  state, 
was  absent  from  the  district  and  the  state,  having  left  on 
January  2,  1917.  The  plaintiflF  was  notified  that  the  motion 
would  be  heard  on  January  20, 1917,  at  chambers  in  the  court- 
house in  the  city  of  Wallace,  Shoshone  county,  Idaho. 

It  further  appears  that  Judge  Dunn  was  unable  to  hear  the 
motion  on  the  day  specified  in  the  notice,  and  orally  notified 
the  plaintiff's  attorneys  that  the  hearing  would  not  be  had 
until  January  29th.  On  January  16, 1917,  Judge  Dunn  made 
the  following  order:  "It  is  ordered  that  the  time  of  the  notice 
of  motion  of  the  defendant  in  the  above-entitled  action  for 
temporary  alimony,  suit  money  and  attorney's  fees  be  and  the 
same  hereby  is  shortened,  and  that  the  said  motion  be  set  for 
hearing  and  heard  before  the  undersigned  Judge  at  chambers 
in  the  courthouse  at  Sandpoint,  Bonner  county,  Idaho,  on  the 
20th  day  of  January,  A.  D.  1917,  at  2  o'clock  in  the  afternoon 
of  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard." 

The  said  order  was  made  at  chambers  at  Sandpoint,  in  the 
county  of  Bonner  and  within  the  eighth  judicial  district  of 
the  state.  It  was  served  on  the  attorney  for  James  F.  Calla- 
han on  January  17,  1917.  On  January  18,  1917,  it  was  stipu- 
lated by  the  attorneys  for  the'  parties  to  said  action  that  the 
time  for  the  hearing  might  be  fixed  for  January  24,  1917, 
without  the  said  James  F.  Callahan  waiving  any  of  his  rights, 
legal  or  otherwise,  and  saving  all  his  right  to  question  and 
challenge  the  jurisdiction  of  the  said  Robert  N.  Dunn  to  hear 
such  matter  at  said  or  any  time  or  place.  Upon  application  of 
James  F.  Callahan  an  alternative  writ  of  prohibition  was  is- 
sued out  of  this  court  to  the  defendant,  directing  him  to  show 
cause  why  such  alternative  writ  should  not  be  made  absolute. 

Helen  Elizabeth  Callahan  gave  her  notice  of  application  for 
alimony,  suit  money  and  attorney's  fees  upon  the  theory  that 
the  original  divorce  action  is  still  pending  in  the  district  court 
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of  the  first  judicial  district,  in  and  for  the  county  of  Shoshone. 
The  substance  of  the  notice  of  motion  expressly  states  that  the 
matter  is  to  be  heard  before  the  Honorable  Robert  N.  Dunn, 
one  of  the  judges  of  the  eighth  judicial  district,  on  account  of 
the  absence  of  the  judge  of  the  first  judicial  district,  and  pur- 
suant to  sec.  3894,  Rev.  Codes. 

Said  section  of  the  Revised  Codes,  as  amended  Sess.  Laws 
1911,  p.  676,  provides:  **In  case  of  a  vacancy  in  the  office  of 
any  District  Judge,  or  in  his  absence  from  the  Judicial  Dis- 
trict or  State,  or  his  sickness  or  inability  to  act  from  any 
cause,  motions  may  be  made  before,  or  orders  granted  by, 
any  other  District  Judge,  who  shall  have  the  same  jurisdiction 
under  this  chapter  as  though  he  was  the  judge  of  said  dis- 
trict, and  orders,  writs  and  judgments  entered  by  such  judge 
shall  be  made  matters  of  record  as  herein  directed  and  have 
the  same  effect  as  though  made  by  the  judge  of  said  district.'' 

This  notice  precludes  any  contention  that  the  matter  was 
pending  in  any  county  comprising  the  eighth  judicial  district. 
It  was  wholly  insufficient  to  empower  any  court  of  the  eighth 
judicial  district,  or  any  judge  thereof,  to  hear  the  motion  or 
make  an  order  therein.  In  view  of  this  condition  of  the  rec- 
ord the  consideration  of  this  case  will  proceed  upon  the  theory 
that  the  order  changing  venue  did  not  divest  the  district  court 
of  Shoshone  coxinty  of  jurisdiction,  and  that  the  matter  is  still 
pending  therein. 

Under  sec.  3894,  as  amended,  jurisdiction  is  conferred  upon 
a  judge  of  any  other  district,  to  the  same  extent  as  the  judge 
of  the  district  for  whom  he  is  acting.  He  is  also  bound  by 
the  same  limitations. 

The  action  of  Judge  Dunn  in  setting  the  hearing  at  Sand- 
point,  in  Bonner  county,  was  not  taken  pursuant  to  the  origi- 
nal notice  served  in  the  case  of  Callahan  v.  Callahan,  which 
notified  plaintiff  in  that  action  that  the  motion  would  be  heard 
on  January  20,  1917,  at  chambers  in  the  courthouse  in  the 
city  of  Wallace,  Shoshone  county,  Idaho.  This  action  as- 
sumed that  under  the  provisions  of  sec.  3894,  Rev.  Codes,  as 
amended,  in  the  absence  of  a  district  judge  from  his  district, 
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a  district  judge  of  any  district  in  the  state  might  hear  the 
motion  out  of  the  district  in  which  the  action  was  pending. 

Sec.  4881,  Rev,  Codes,  is  as  follows :  ''Motions  must  be  made 
in  the  county  in  which  the  action  is  pending,  or  in  any  county 
in  the  same  judicial  district.  Orders  made  out  of  court  may 
be  made  by  the  judge  of  the  court  in  any  part  of  the  State." 

This  section  was  first  enacted  in  Idaho  by  the  Eleventh  Ter- 
ritorial Session  (Chap.  XLIV,  Laws  1881,  p.  158).  Sec.  58 
of  this  same  act,  enumerates  the  powers  of  district  judges  at 
chambers,  and  reads  as  follows:  ''District  Judges,  at  cham- 
bers, may  grant  all  orders  and  writs  which  are  usually  granted 
in  the  first  instance  upon  ex  parte  applications,  and  may,  at 
chambers,  hear  and  dispose  of  such  writs  and  of  motions  for 
new  trials,  and  try  and  determine  writs  of  review,  mandate 
and  prohibition,  and  may  hear  applications  to  discharge  all 
such  orders  and  writs.  In  case  of  vacancy  in  the  office  of 
any  District  Judg^,  or  his  absence  from  the  Territory,  motions 
may  be  made  before  and  orders  granted  by  any  other  District 
Judge.'* 

Since  the  enactment  of  said  sections,  the  powers  of  district 
judges  at  chambers  in  Idaho  have  been  greatly  enlarged. 
(See  Sess.  Laws  1905,  p.  7,  and  sec.  3890,  Rev.  Codes.) 

The  same  act  which  enlarged  the  powers  of  district  judges 
at  chambers  contained  what  is  now  sec.  3893,  Rev.  Codes, 
which  is  as  follows:  "Unless  otherwise  specified  by  the  District 
Judge,  all  chamber  matters  shall  be  heard  at  the  Judge's 
chambers  in  the  county  where  said  Judge  resides,  but  said 
Judge  is  hereby  granted  jurisdiction  and  power  to  sit  at  cham- 
bers in  any  other  county  in  his  district  than  that  in  which  he 
lives :"     (See  Sess.  Laws  1905,  p.  7.) 

It  would  seem  that  sec.  3893  was  intended  to  apply  to  judges 
of  the  district,  and  that  when  a  judge  of  another  district, 
under  sec.  3894,  assumes  to  act  for  an  absent  or  disabled  judge, 
he  is  subject  to  the  limitations  prescribed  by  sec.  3893. 

In  the  case  of  Matthews  v.  Superior  Court,  68  Cal.  638, 
at  p.  641,  10  Pac.  128,  the  court  construed  sec.  1004  of  the 
California  Code  of  Civ.  Procedure,  which  is  substantially  the 
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same  as  sec.  4881  of  our  codes,  in  the  following  language : 
**  Orders  made  out  of  court  may  be  made  by  the  judge  of  the 
court  in  any  part  of  the  state  (Code  Civ.  Procedure,  sec. 
1004).  Motions  referred  to  under  sec.  1004,  just  cited,  which 
by  it  are  required  to  be  made  in  the  county,  or  city  and 
county  in  which  the  action  is  pending,  in  our  opinion,  are  such 
motions  as  must  be  heard  at  court  and  not  ex  parte  motions 
which  may  be  heard  and  passed  on  at  chambers." 

We  think  that  the  proper  construction  of  these  various  stat- 
utory provisions  requires  that  all  motions  of  which  notice  must 
be  given,  and  which  may  be  contested,  must  be  made  and 
heard  in  the  county  in  which  the  action  is  pending  or  in  any 
county  in  the  same  judicial  district,  and  that  orders  which 
may  be  made  in  any  part  of  the  state,  as  provided  by  sec.  4881, 
are  ex  parte  orders  which  may  be  made  without  notice. 

We  conclude,  therefore,  that  Judge  Dunn  would  not  have 
power  to  hear  the  motion  at  Sandpoint,  without  the  confines 
of  the  first  judicial  district. 

Helen  Elizabeth  Callahan  has  filed  a  motion  to  quash  the 
writ  of  prohibition  in  this  action,  and  the  service  thereof,  and 
has  asked  this  court  for  an  allowance  of  $2,000  as  attorney's 
fees  for  prosecuting  this  matter,  and  the  further  sum  of  $250 
for  costs  and  disbursements  necessarily  incurred  herein.  She 
has  supported  her  application  for  attorney's  fees  and  expense 
money  by  her  own  affidavit  and  that  of  her  attorneys. 

An  examination  of  sees.  2662  and  2673,  Rev.  Codes,  clearly 
shows  that  original  jurisdiction  in  the  matter  of  granting  ali- 
mony and  suit  money  in  connection  with  divorce  actions  is 
vested  in  the  district  courts  and  the  judges  thereof  at  cham- 
bers. It  is  dear  that  this  court  does  not  have  original  juris- 
diction in  such  matters.  Such  orders  are  made  by  this  court 
only  where  it  is  necessary  to  a  complete  exercise  of  its  appel- 
late jurisdiction.  (Roby  v.  Roby,  10  Ida.  139,  77  Pac.  213 ; 
Stonebumer  v.  Stonebumer,  11  Ida.  603,  83  Pac.  938 ;  Spof- 
ford  V.  Spofford,  18  Ida.  115,  108  Pac.  1054.) 

This  is  not  an  action  for  divorce.  Helen  Elizabeth  Calla- 
han is  not  a  party  to  this  action.  There  is  no  provision  in 
the  statute  for  the  allowance  of  attorney's  fees  in  an  action 
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of  this  nature.     {Jenkins  v.  Commercial  Nat.  Bank,  19  Ida. 
290, 113  Pac.  463.) 

The  alternative  writ  heretofore  issued  by  this  court  must  be 
made  absolute.    Costs  not  awarded  to  either  party. 

Budge,  C.  J.y  and  Morgan,  J.,  concur. 


(March  24,  1917.) 

GOODING  HIGHWAY  DISTRICT  OP  GOODING 
COUNTY,  STATE  OF  IDAHO,  a  Corporation,  Appel- 
lant, V.  IDAHO  IRRIGATION  COMPANY,  LTD.,  a 
Corporation,  Respondent. 

[164  Pac.  99.] 

Hjohwats — Public  Domain — County  Commissioners. 

1.  Power  to  establish  highways  is  vested,  inherently,  in  the  legis- 
lature, and  in  order  for  a  board  of  county  cominissioners  to  accept, 
on  behalf  of  the  state,  the  grant  of  right  of  way  over  the  public 
domain  expressed  in  sec.  2477,  Rev.  Stats.  U.  S.,  or  to  lay  out  a  road 
across  private  property,  it  must  substantially  conform  to  the  state 
law  delegating  this  power  to  it  and  prescribing  the  manner  in  which 
it  may  be  exercised.  A  mere  order,  made  and  entered  of  record 
by  the  board,  declaring  certain  section  lines  to  be  public  highways, 
is  not  a  substantial  compliance  with  the  law. 

2.  The  owner  of  a  ditch  or  canal  constructed  across  an  estab- 
lished highway  must  provide  a  bridge,  at  the  point  of  intersection, 
for  the  use  and  benefit  of  the  public,  but  if  the  ditch  or  canal  is 
constructed  prior  to  the  establishment  of  the  road  which  intersects 
it,  the  expense  of  building  the  bridge  must  be  borne  by  the  county 
or  highway  district  to  which  the  road  belongs. 

[As  to  duty  to  maintain  bridge  on  highway  not  erected  by  high- 
way authorities,  see  note  in  Ann.  Gas.  1914A,  550.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 
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Suit  to  recover  the  cost  of  construction  of  bridges  over 
canals  of  defendant.    Judgment  for  defendant.    Affirmed. 

A.  P.  James,  for  Appellant. 

Sec.  2477,  U.  S.  Rev.  Stats.,  reads:  ''The  right  of  way  for 
the  construction  of  highways  over  the  public  lands  not  re- 
served for  public  purposes  is  hereby  granted,"  and,  as  long 
as  the  land  is  public  land,  a  mere  declaration  by  the  legis- 
lature that  certain  section  lines  are  highways  is  sufficient  to 
establish  them  as  such.  This  is  true  where  the  statutes  pro- 
vide for  the  presentation  of  a  petition,  the  appointment  of  view- 
ers, etc.,  as  a  prerequisite  to  the  establishment  of  highways. 
The  theory  is  that  the  declaration  is  an  acceptance  of  the  grant 
of  the  government  and  suflScient  unless  private  adverse 
rights  in  the  land  affected  have  intervened  in  the  meantime. 
{TJioll  v.  Koles,  65  Kan.  802,  70  Pac.  881;  Wdls  v.  Penning^ 
ton,  2  S.  D.  1,  39  Am.  St.  7§8,  48  N.  W.  305 ;  Wallowa  County 
V.  Wade,  43  Or.  253,  72  Pac.  793 ;  Molyneux  v.  Grimes,  78 
Kan.  830,  98  Pac.  278 ;  Schwerdtle  v.  Placer  County,  108  Cal. 
589,  41  Pac.  448 ;  Walhridge  v.  Board  of  Commrs,,  74  Kan. 
341,  86  Pac.  473;  itftZZ^  v.  OlasscocJc,  26  Okl.  133,  110  Pac.  377; 
Board  of  Commrs.  v.  Johnson,  76  Kan.  65,  90  Pac.  805.) 

Sec.  934,  Rev.  Codes,  which  was  in  force  at  the  time  of  the 
making  of  the  order  involved  in  this  case,  provides  that  if 
written  consent  be  filed  with  the  county  commissioners,  a  mere 
order  is  suflBcient  to  establish  a  highway. 

Even  construed  in  connection  with  this  section  of  our  code, 
there  was  suflScient  compliance,  in  that  the  written  consent 
was  contained  in  the  Carey  Act  contract  which  was,  as  re- 
quired by  law,  of  record  in  the  office  of  the  county  recorder 
of  the  then  Lincoln  county.  With  this  contract  containing 
the  consent  of  the  entrymen  to  establish  highways  on  section 
lines  over  their  land,  thus  recorded  in  the  office  of  the  recorder 
of  the  county,  and  a  matter  of  public  record,  there  has  been 
a  sufficient  compliance  with  sec.  934,  and  the  order  of  the 
county  board  as  made  was  sufficient  to  establish  lawful  high- 
ways along  the  section  lines  named  in  the  order. 
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Oppenheim  &  Hodgin,  E.  A.  Walters  and  V.  P.  CoflBn,  for 
Respondent. 

In  laying  out  roads  under  the  provisions  of  sees.  916  to 
935,  inclusive,  Rev.  Codes,  the  board  of  county  commissioners 
acts  as  a  board  of  limited  jurisdiction.  {Canyon  Co.  v.  Toole, 
9  Ida.  561,  75  Pac.  609;  Proihero  v.  Board  of  County 
Commrs,,  22  Ida.  598, 127  Pac.  175 ;  Babcock  v.  Welsh,  71  Cal. 
400,  12  Pac.  337;  7  Am.  &  Eng.  Ency.  Law,  999;  Reed  v. 
Harlan,  2  Ohio  Dec.  (Reprint)  553;  11  Cyc.  398,  note 
98.)  It  only  acquires  jurisdiction  upon  the  presentation  to 
the  board  of  a  proper  and  suflScient  petition.  (Canyon 
County  V.  Toole,  supra;  Humboldt  County  v.  Dinsmore,  75 
Cal.  604,  17  Pac.  710;  Hill  v.  Board  of  Supervisors,  95  Cal. 
239,  30  Pac.  385;  37  Cyc.  71.) 

The  duties  and  liabilities  of  the  respective  parties,  where 
ditches,  canals  or  conduits  cross  county  or  state  roads,  are 
prescribed  by  sec.  3310,  Rev.  Codes.  (MacCammelly  v. 
Pioneer  Irr.  Dist,,  17  Ida.  415,  105  Pac.  1076;  Boise  City  v. 
Boise  City  Canal  Co.,  19  Ida.  717,  115  Pac.  505.) 

In  California  sec.  551  of  the  Civil  Code  is  similar  to  sec. 
3310  of  our  Revised  Codes,  and  the  same  rule  is  established 
in  that  state.  (City  of  Madera  v.  Madera  Canal  <fe  Irr.  Co., 
159  Cal.  749,  115  Pac.  926;  South  Yuba  Water  Co.  v.  City  of 
Auburn,  16  Cal.  App.  775,  118  Pac.  101.) 

MORGAN,  J. — Appellant  instituted  this  action  pursuant  to 
sec.  3310,  Rev.  Codes,  to  recover  the  cost  of  construction  of 
certain  bridges  built  across  irrigation  ditches  and  canals  of 
respondent.  That  section  makes  it  the  duty  of  the  owner  of 
a  ditch  or  canal  to  build  substantial  bridges  at  all  places 
where  it  crosses  county  or  state  roads,  or  any  road  kept  open 
and  used  by  the  people  of  a  neighborhood  for  their  con- 
venience and  benefit,  and  provides  that  in  case  the  owner  neg- 
lects or  refuses  so  to  do,  the  board  of  county  commissioners 
of  the  proper  county  shall,  after  ten  days'  notice,  proceed  to 
construct  the  same,  and  shall  collect  the  cost  thereof,  together 
with  costs  of  suit* 


Digitized  by  VjOOQIC 


Mar.  17.]   Gooding  Highway  Dist.  v.  Idaho  I.  Co.,  Ltd,    235 
Opinion  of  the  Oourt — ^Morgan,  J. 

It  appears  from  the  amended  complaint  that  on  January 
12, 1909,  the  board  of  county  commissioners  of  Lincoln  county, 
by  order  entered  of  record,  declared  all  section  lines  within 
certain  townships  in  that  county  to  be  public  highways;  that 
appellant  was  organized  sis  a  highway  district  on  June  20, 
1911,  and  succeeded  to  the  ownership  of  the  roads  laid  out  and 
constructed  within  its  territory;  thereafter  Gooding  county 
was  created  from  a  portion  of  Lincoln  county  and  the  town- 
ships in  question  were  included  therein;  that,  prior  to  the 
creation  of  the  highway  district  and  during  the  latter  part 
of  the  year  1909  and  early  in  1910,  respondent  constructed 
ditches  and  canals  across  certain  section  lines  within  the  afore- 
said townships,  and  that  between  September  1,  1911,  and 
December  1,  1912,  after  the  ditches  and  canals  had  been  con- 
structed and  put  to  use,  appellant,  while  building  and  repair- 
ing highways  along  these  lines,  constructed  sixteen  bridges, 
at  points  where  they  intersected  the  ditches  and  canals,  at  an 
aggregate  cost  of  $1,220;  that  at  least  fifteen  days  prior  to 
building  the  bridges  appellant  gave  notice  to  respondent  to 
construct  them,  but  by  reason  of  its  refusal  to  do  so  appel- 
lant was  obliged  to  and  did  build  the  bridges  at  its  own  cost 
and  expense;  that  all  the  land  adjacent  to  the  section  lines 
above  mentioned,  prior  to  January  12,  1909,  the  date  of  the 
order  of  the  board  of  county  commissioners,  was  public  land 
of  the  United  States  and  had  been  filed  upon  as  ** Carey  Act" 
land  and  was  reclaimed  and  watered  by  the  irrigation  sys- 
tem of  respondent;  that  the  contract  between  the  state  of 
Idaho  and  respondent,  which  provides  for  the  construction 
of  the  system  and  for  watering  the  land,  contains  the  fol- 
lowing section : 

'*Sec.  16.  Highways. — Entries  of  land  are  understood  to 
be  made  subject  to  a  right  of  way  without  compensation  to 
the  entryman  for  roads  upon  all  section  lines  and  also  upon 
all  half  section  lines  which  may  be  designated  by  the  board 
of  county  commissioners,  as  may  be  provided  by  law.** 

Respondent  demurred  to  the  amended  complaint.  The  de- 
murrer was  sustained  and,  upon  appellant's  refusal  to  further 
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plead,  judgment  of  dismissal  was  entered  from  which  this 
appeal  is  prosecuted. 

Sec.  2477,  Rev.  Stats.  U.  S.,  provides:  '*The  right  of  way 
for  the  construction  of  highways  over  public  lands,  not  re- 
served for  public  uses,  ie  hereby  granted."  It  is  appellant's 
contention  that  in  view  of  this  act  of  Congress,  which  grants 
a  free  right  of  way  for  roads  across  the  public  domain  and  in 
view  of  sec.  16,  heretofore  quoted,  of  the  contract  between 
the  state  and  respondent  reserving  the  right  to  lay  out  high- 
ways along  the  section  lines  here  under  consideration,  no  other 
action  than  that  taken  by  the  board  of  county  commissioners 
was  necessary  to  establish  legal  highways  thereon.  In  sup- 
port of  this  contention  the  following  cases  are  cited  for  our 
consideration:  Schwerdtle  v.  Placer  Co.,  108  Cal.  589,  41 
Pac.  448;  Tkoll  v,  Koles,  65  Kan.  802,  70  Pac.  881;  Wallowa 
Co.  V.  Wade,  43  Or.  253,  72  Pac.  793 ;  Walbridge  v.  Board  of 
Commrs.  Russell  Co.,  74  Kan.  341,  86  Pac.  473;  Board  of 
County  Commrs.  of  Cowley  Co.  v.  JoJinson,  76  Kan.  65;  90 
Pac.  805;  Molyneux  v.  Grimes,  78  Kan.  830,  98  Pac.  278; 
Mais  V.  Glasscock,  26  Okl.  123,  110  Pac.  377 ;  Wells  v.  Perir- 
nington  Co.,  2  S.  D.  1,  39  Am.  St.  758,  48  N.  W.  305. 

These  authorities  decide  that  where  the  state  legislature 
declares  certain  section  lines  on  the  public  domain  to  be  high- 
ways, such  lines  are  thenceforth  highways  on  the  theory  that 
such  a  declaration  is  an  acceptance  of  the  grant  made  by  the 
government,  where  no  private  rights  have  theretofore  inter- 
vened, and  that  where  the  statutes  of  the  state  have  provided 
for  laying  out  highways  by  action  of  the  board  of  county 
commissioners  or  where  a  right  of  way  has  been  acquired  by 
prescription  such  action  by  the  board,  in  the  manner  provided 
by  law,  or  user  for  the  prescribed  period,  is  as  complete  an 
acceptance  of  the  government  grant  as  if  the  legislature  it- 
self had  acted  directly. 

In  order  that  an  act  of  a  board  of  county  commissioners  in 
laying  out  a  highway  be  valid,  whether  it  be  upon  the  public 
domain  or  over  private  property,  the  board  must  conform, 
substantially,  to  the  law  giving  it  such  authority,  because  the 
power  to  establish  highways  rests,  inherently,  in  the  legis- 
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lature  and  not  in  the  board,  and  the  right  may  be  exercised 
only  in  guch  manner  as  the  legislature  prescribes.  {Oorman 
V.  Co.  Comrndssion^rs,  1  Ida.  553;  Prothero  v.  County 
Commrs.,  22  Ida.  598, 127  Pac.  175.) 

Sec.  916  et  seq.,  Rev.  Codes,  prescribing  the  methods  to  be 
followed  by  boards  of  county  commissioners  in  laying  out 
highways,  were  in  force  in  1909,  at  the  time  of  the  action  of 
the  board  which  is  relied  upon  by  appellant  in  this  case. 
These  sections,  at  that  time  and  prior  to  the  amendment  of 
the  law  upon  that  subject,  provided  for  the  filing  of  a  peti- 
tion by  a  certain  number  of  residents  of  the  road  district  in 
which  the  proposed  highway  was  to  be  built;  that  the  peti- 
tion must  describe  the  route,  state  the  estimated  cost  and  the 
necessity  and  advantages  of  the  proposed  road.  It  was  neces- 
sary that  a  bond  accompany  the  petition  to  secure  the  pay- 
ment, if  it  was  denied,  of  the  costs  of  the  proceeding;  viewers 
must  be  appointed  whose  duty  it  waa  to  make  a  report  upon  the 
facts  alleged  in  the  petition,  and  a  time  must  be  fixed  at  which 
those  in  favor  of  and  those  opposed  to  the  establishment  of  the 
highway  might  be  heard. 

Appellant  insists  that  by  section  16  of  the  contract  be- 
tween the  state  and  respondent  all  proceedings,  such  as  the 
petition  and  hearing,  appointment  of  viewers,  etc.,  were 
waived  and  that  consent  was  granted  for  the  establishment  of 
these  highways. 

Sec.  934,  Rev.  Codes,  was  as  follows:  ** Public  roads  may 
be  established  without  appointment  of  viewers,  provided  the 
written  consent  of  all  the  owners  of  land  to  be  used  for  that 
purpose  be  first  filed  with  the  board  of  county  commissioners ; 
and  if  it  is  shown  to  the  satisfaction  of  the  county  board 
that  the  proposed  road  is  of  sufficient  public  importance  to 
be  opened  and  worked  by  the  public,  they  shall  make  an  order 
establishing  the  same^  from  which  time  only,  shall  it  be  re- 
garded as  a  public  road." 

Assuming  that  respondent  could  and  did  give  the  consent 
contemplated  by  that  section  and  that  viewers  were  unneces- 
sary, yet  the  board  must  comply  with  the  other  provisions  of 
the  law.    Respondent  is  not  shown  by  the  amended  complaint 
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to  have  waived  (even  though  it  could  have  done  so)  the  pre- 
sentation of  a  petition  signed  by  the  requisite  number  of  resi- 
dents of  the  district,  notice  of  hearing,  or  the  trial  of  the 
question  of  the  sufficiency  of  public  importance  of  the  high- 
ways, and  the  amended  complaint  does  not  show  that  these 
steps,  necessary  to  invest  the  board  with  jurisdiction,  were 
taken. 

The  most  favorable  construction  to  appellant  of  which  sec- 
tion 16  of  the  contract  is  susceptible  is  that  respondent  con- 
sented, for  itself  and  for  future  entrymen,  not  to  the  laying 
out  of  highways,  nor  that  they  would  be  of  advantage  or  im- 
portance, but  only  that  if  the  board  of  county  commissioners, 
after  proper  petition  and  hearing  thereon,  should  decide  that 
highways  were  necessary  and  of  sufficient  public  importance 
to  justify  the  expense  of  their  establishment  and  maintenance, 
and  should  otherwise  proceed  ''<is  provided  by  law"  in  desig- 
nating, establishing  and  laying  them  out,  no  compensation 
would  be  exacted  for  necessary  land  taken  for  that  purpose 
along  section  and  half -section  lines. 

The  owner  of  a  ditch  or  canal  constructed  across  an  estab- 
lished highway  must  provide  a  bridge,  at  the  point  of  inter- 
section, for  the  use  and  benefit  of  the  public,  but  if  the  ditch 
or  canal  is  constructed  prior  to  the  establishment  of  a  public 
road  which  intersects  it,  the  expense  of  building  the  bridge 
must  be  borne  by  the  county  or  highway  district  to  which  the 
road  belongs.  (MdcCammelly  v.  Pioneer  Irr.  Dist.,  17  Ida. 
415, 105  Pac.  1076 ;  Boise  City  v,  Boise  City  Canal  Co.,  19  Ida. 
717,  115  Pac.  505;  City  of  Twin  Falls  v.  Harlan,  27  Ida.  769, 
151  Pac.  1191.) 

The  amended  complaint  in  this  case  fails  to  show  that  the 
board  of  county  commissioners  complied  with  the  statutes  in 
the  matter  of  laying  out  and  establishing  the  highways  in 
question,  and  since  it  could  not,  legally,  act  in  an  arbitrary 
manner  and  without  regard  to  the  wishes  of  those  whose  prop- 
erty was  taxable  for  the  construction  and  maintenance  of  the 
same,  it  follows  that  the  order  relied  upon  by  appellant  does 
not  appear  from  the  amended  complaint  to  be  valid ;  that  the 
facts  alleged  in  the  amended  complaint  do  not  show  respond- 
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ent  to  be  chargeable  with  the  cost  of  constructing  the  bridges, 
and  the  demurrer  was  properly  sustained.  {Canyon  Co.  v. 
Toole,  9  Ida.  561,  75  Pac.  609.) 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondent. 

Rice,  J.,  concurs, 

BUDGE,  C.  J.,  Concurring  in  Part  and  Dissenting  in  Part. 
With  respect  to  that  portion  of  the  opinion  which  holds  that : 
"If  the  ditch  or  canal  is  constructed  prior  to  the  establish- 
ment of  a  public  highway  which  intersects  it,  the  expense  of 
building  the  bridge  must  be  borne  by  the  county  or  highway 
district  to  which  the  road  belongs,"  I  concur.  But  it  should 
be  noted  that  the  previous  decisions  of  this  court  (Mac- 
Cammelley  v.  Pioneer  Irr.  Dist,  17  Ida.  415,  105  Pac.  1076 ; 
City  of  Twin  Falls  v.  Harlan,  27  Ida.  769,  151  Pac.  1191) 
make  the  question  of  the  duty  or  the  lack  of  duty  on  the 
part  of  those  constructing  canals  to  bridge  them,  turn  upon 
the  question  of  whether  or  not  the  roads  were  in  actual  use 
or  were  actually  constructed  at  the  time  the  canals  were  built. 
Applying  that  test  to  this  case  the  demurrer  should  be  sus- 
tained. 

I  am  unable  to  concur,  however,  in  that  portion  of  the 
opinion  which  holds  that  the  board  of  county  commissioners 
of  Lincoln  county  exceeded  its  authority  in  the  order  of 
January  12,  1909,  declaring  all  section  lines  public  highways. 
Sec.  2477,  Rev.  Stats.  U.  S.  (U.  S.  Comp.  Stats.  1916,  sec. 
4919,  6  Fed.  Stats.  Ann.,  p.  498),  grants  a  right  of  way  for 
highways  over  public  land.  The  Carey  Act  granted  certain 
of  the  public  lands  of  the  United  States  to  the  state  of  Idaho. 
The  legislature  accepted  the  conditions  of  the  Carey  Act,  sec. 
1613,  Rev.  Codes.    Sec.  3  of  the  Carey  Act  provides : 

"Any  state  contracting  under  this  section  is  hereby  author- 
ized to  make  all  necessary  contracts  to  cause  the  said  land 
to  be  reclaimed.*' 

By  sec.  1613,  Rev.  Codes,  the  selection,  management  and  dis- 
posal of  said  lands  is  given  to  the  state  board  of  land  corn- 
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missioners.  Sec.  16  of  the  contract  between  the  state  of  Idaho 
and  the  respondent  company,  which  is  binding  not  only  on 
said  company,  but  upon  all  settlers  taking  up  land  thereunder, 
provides : 

^'Entries  of  land  are  understood  to  be  made  subject  to  a 
right  of  way  without  compensation  to  the  entryman  for  roads 
upon  all  section  lines  and  also  upon  half  section  lines  which 
may  be  designated  by  the  board  of  county  commissioners,  as 
may  be  provided  by  law." 

This  would  seem  to  be  a  sufficient  acceptance  of  the  grant 
on  the  part  of  the  state,  and  defines  the  location  upon  which 
roads  may  be  designated.  The  board  of  county  commissioners 
of  the  county  in  question  entered  an  order  declaring  all  sec- 
tion lines  in  question  to  be  public  highways. 

In  my  opinion  the  provisions  of  the  Rev.  Codes,  sec.  916 
et  seq.,  were  evidently  intended  to  restrict,  limit  and  define 
the  mode  of  exercising  the  right  of  eminent  domain,  that  is, 
the  right  of  the  county  to  take  private  property  for  a  public 
use.     Sec.  934,  Rev.  Codes,  provides : 

**  Public  roads  may  be  established  without  the  appointment 
of  viewers,  provided  the  written  consent  of  all  the  owners 
of  the  land  to  be  used  for  that  purpose  be  first  filed  with  the 
board  of  county  commissioners;  and  if  it  is  shown  to  the 
satisfaction  of  the  county  board  that  the  proposed  road  is 
of  sufficient  public  importance  to  be  opened  and  worked  by 
the  public,  they  shall  make  an  order  establishing  the  same, 
from  which  time  only,  shall  it  be  regarded  as  a  public  road." 

If  I  understand  respondent's  contention  correctly,  it  is 
that  notwithstanding  all  of  the  land  in  question  was  taken  with 
the  right  of  way  on  section  and  half -section  lines,  reserved, 
and,  therefore,  the  consent  of  the  owners  would  not  be  neces- 
sary, that  the  consent  in  some  manner  ought  to  be  filed  with 
the  board.  It  will  be  noticed,  however,  that  the  written  con- 
sent which  is  to  be  filed  with  the  board  is,  **of  all  the  owners 
of  the  land  to  be  used  for  that  purpose."  Here  the  owners 
of  the  land  in  question  owned  it  subject  to  the  easement,  for 
the  government  had  granted  a  right  of  way  over  the  land  and 
the  state  had  expressly  reserved  the  rights  of  way  in  question 
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80  that  there  are  no  owners  within  the  meaning  of  this  section 
who  need  be  consulted.  It  is  a  fundamental  principle  of  law 
that  no  one  is  required,  much  less  a  public  oflScer  or  public 
board,  to  do  a  vain  and  useless  thing,  and  to  require  the  filing 
of  a  written  consent  where  no  written  consent  is  necessary  and 
where  there  is  no  one  to  either  consent  or  dissent,  would  avail 
nothing. 

The  question  of  whether  or  not  it  is  shown  to  the  satisfaction 
of  the  county  board  that  the  proposed  road  is  of  sufficient 
public  importance  is  a  question  addressed  solely  to  the  sound 
discretion  of  the  board,  and  the  fact  that  the  board  made  an 
order  which  is  duly  and  regularly  entered  of  record,  desig- 
nating certain  roads,  would  be  an  acceptance  of  the  grant,  and 
would  carry  with  it  the  presumption  that  the  board  was  satis- 
fied that  the  roads  were  of  sufficient  importance  and  necessary. 

I  am  of  the  opinion  that  the  proceedings  of  the  board  were 
perfectly  regular  and  constituted  a  valid  acceptance  of  the 
grant,  but  even  if  they  were  not,  I  think  the  board  had  ample 
authority  to  enter  the  order.  {Streeter  v.  Stalnaker,  61  Neb. 
205,  85  N.  W.  47.) 


(March  24,  ldl7.) 

BEN.  Q.  PBTTENGILL,  as  Special  Deputy  Bank  Commis- 
sioner of  the  State  of  Idaho  and  as  Receiver  in  the  Matter 
of  Winding  Up  the  Affairs  of  the  BOISE  STATE  BANK, 
LIMITED,  an  Insolvent  Bank  and  Trust  Company,  Ap- 
pellant, V.  WILLIAM  H.  BLACKMAN  and  HERBERT 
P.  LEMP,  EDWARD  PAYNE,  as  Trustee,  and  ED- 
WARD PAYNE,  Respondents. 

[164  Pac.  358.] 

Action  to  Quiet  Title — Adverse  Interests — Admission  of  Gbnthne- 
NBss  or  Instrument  not  Admission  of  Validity — Transfer  bt 
Insolvent  Corporation — Consideration — Unlawful  Meeting  of 
Board  of  Directors — Unauthorized  Acts  of  Corporation  Offi- 
cers— Ratification — ^Estoppeu 

1.    Held,  that  in  this  case  an  action  to  quiet  title  is  a  proper  form 
of  action  to  attain  the  end  desired,  as  shown  by  the  pleadings, 
ld^ho,  Vol.  80—16 
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2.  In  a  suit  to  quiet  title  the  plaintiff  has  a  right  to  have  every 
adverse  interest  determined,  and  anyone  claiming  to  hold  any  in- . 
terest  in  the  property  in  question,  which  would  be  adverse  to  plain- 
tiff's interest,  may  be  required  to  come  in  and  set  up  the  nature  of 
his  interest  and  its  source.  The  interest  of  a  mortgagee  is  an 
interest  adverse  to  the  holder  of  a  legal  title. 

3.  Where  plaintiff  has  waived  his  right  to  introduce  evidence 
attacking  the  due  execution  or  genuineness  of  a  written  instrument 
pleaded  and  set  forth  in  defendant's  answer,  by  failing  to  file  an 
affidavit  denying  the  same,  as  required  by  sec.  4201,  Bev.  Cbdes, 
such  omission  does  not  place  him  in  the  position  of  admitting  the 
validity  of  such  instrument,  but  he  may  interpose  any  evidence  on 
the  trial  tending'  to  show  that  such  instrument,  irrespective  of 
its  due  execution  and  genuineness,  is  void,  invalid  and  of  no  effect 
for  the  purpose  offered. 

4.  In  the  absence  of  collusion  or  fraud,  an  insolvent  corpora- 
tion is  not  prohibited  from  preferring  certain  creditors  over  others. 

5.  Where  an  insolvent  corporation  makes  a  bona  fide  transfer  of 
property  to  a  creditor  as  security  for  an  actual  indebtedness  and 
for  an  adequate  consideration,  neither  collusion  nor  fraud  in  its 
legal  sense  can  be  predicated  on  such  transaction. 

6.  Where  a  meeting  of  the  board  of  directors  of  a  private  cor- 
poration was  not  lawful,  for  the  reason  that  notice  was  not  given 
to  all  of  the  directors  as  required  by  the  by-laws,  the  failure  of 
absent  directors  or  the  stockholders  to  dissent  or  toke  any  action 
to  set  aside  the  action  of  the  board  of  directors,  under  such  cir- 
cumstances, with  knowledge  of  such  action,  amounts  to  a  ratification 
thereof. 

7.  Where  a  private  corporation  receives  and  retains  the  benefits 
of  an  unauthorized  or  illegal  transaction,  on  the  part  of  its  board 
of  directors,  such  conduct  amounts  to  a  ratification. 

8.  The  extension  of  time  by  a  creditor  within  which  to  pay  an 
old  obligation  is  as  much  a  consideration  and  as  much  an  exten- 
sion of  credit  as  the  granting  of  a  new  loan. 

9.  Where  one  without  collusion  or  fraud  deals  with  a  corpora- 
tion through  an  officer,  who  is  in  active  management  of  the  cor- 
porate business,  if  the  act  done  by  such  officer  is  one  which  the 
corporation  might  do,  such  corporation  will  be  estopped  from  rely- 
ing upon  any  lack  of  authority  on  the  part  of  such  offix^r  as  a 
defense  against  the  rights  of  the  party  so  dealing  with  the  cor- 
poration. 

10.  Where  a  party  deals  with  a  corporation  in  good  faith  and 
he  is  unaware  of  any  defect  of  authority  or  other  irregularity  on 
the  part  of  those  acting  for  the  corporation,  and  there  is  nothing 
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to  excite  suspicion  of  such  defect  or  irregularitj,  the  corporation  is 
bound  bj  the  contract,  although  such  defect  or  irregularity  in  fact 
exists. 

[As  to  clouds  on  title  and  who  maj  maintain  suits  to  remove 
them,  see  note  in  45  Am.  St.  373.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 

Action  to  quiet  title  to  certain  real  property,  brought  un- 
der sec.  4538,  Eev.  Codes.  Prom  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Martin  &  Cameron,  for  Appellant. 

The  giving  of  the  trustee  deed  and  mortgage  by  the  Boise 
State  Bank  was  unauthorized.  The  board  of  directors  of  the 
bank  did  not  meet  pursuant  to  law  at  the  time  the  mortgage 
and  trustee  deed  were  acted  upon.  (2  Thompson  on  Corpora- 
tions, sees.  1139, 1140;  Doernbecher  v.  Columbia  City  Lumber 
Co.,  21  Or.  573,  28  Am.  St.  766,  28  Pac.  899;  Curtin  v.  Salmon 
River  etc.  Co.,  130  Cal.  345,  80  Am.  St.  132,  62  Pac.  552; 
Singer  v.  Salt  Lake  City  C.  Mfg.  Co.,  17  Utah,  143,  70  Am.  St. 
773,  53  Pac.  1024 ;  Harding  v.  Vandewater,  40  Cal.  77 ;  Farwell 
V.  EougTvton  Copper  Works,  8  Fed.  66 ;  Bank  of  Little  Bock  v. 
McCarthy,  55  Ark.  473,  29  Am.  St.  60,  18  S.  W.  759 ;  Stow  v. 
Wyse,  7  Conn.  214, 18  Am.  Dec.  99 ;  Hatch  v.  Lucky  Bill  Min- 
ing Co.,  25  Utah,  405,  71  Pac.  865 ;  Simon  v.  Sevier  As^n.,  54 
Ark.  58,  14  S.  W.  1101 ;  Whitehead  v.  Eamaton  Rubber  Co,, 
52  N.  J.  Eq.  78,  27  Atl.  897 ;  Paola  etc.  Ry.  Co.  v.  Anderson, 
County  Commrs.,  16  Kan.  302.) 

In  the  giving  of  the  contemplated  deed  to  Blackman,  Payne 
was  to  act  as  a  trustee,  with  limited  powers,  according  to  the 
minutes  of  the  directors'  meeting.  He  was  to  be  trustee 
appointed  by  the  bank  for  this  particular  purpose,  and  any 
act  done  by  Payne,  without  the  scope  of  this  trusteeship  there 
given  him,  was  invalid  and  void,  and  cannot  bind  this  plain- 
tiff. {Owen  v.  Reed,  27  Ark.  122 ;  Zion  Church  v.  Parker,  114 
Iowa,  1,  86  N.  W.  60;  Smith  v.  Burgess,  133  Mass.  511;  Perry 
on  Trusts  and  Trustees,  sec.  475.) 
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A  contract  not  within  the  scope  of  the  authority  of  the 
oflBcer  who  made  it  could  not  be  ratified  by  the  board  of  direc- 
tors unless  they  had  full  and  complete  knowledge  of  the  terms 
and  conditions  of  the  contracts  proposed  to  be  ratified.  (2 
Thompson  on  Corporations,  2d  ed.,  sec.  2030,  and  cases  cited ; 
Conqueror  Oold  Min.  etc.  Co.  v.  Ashton,  39  Colo.  133,  90  Pac. 
1124.) 

The  plaintiff  by  failing  to  file  an  affidavit  denying  the  genu- 
ineness and  due  execution  of  this  note  and  mortgage  did  not 
thereby  admit  that  said  note  and  mortgage  were  the  note  and 
mortgage  of  the  Boise  State  Bank,  and  thereby  preclude  him- 
self from  showing  that  said  note  and  mortgage  were  not  au- 
thorized by  the  board  of  directors.  {Myers  v.  Sierra  Valley 
etc.  Assn,,  122  Cal.  669,  55  Pac.  689 ;  3  Thompson  on  Corp., 
2d  ed.,  p.  1225;  Heath  v.  Lent,  1  Cal.  410,  411;  Marx  v.  Haley 
&  Co.,  6  Cal.  App.  479,  92  Pac.  519.) 

The  case  of  Cox  v.  Northwestern  Stage  Co,,  1  Ida.  376,  cur- 
tails the  effect  of  a  failure  to  file  an  affidavit  denying  the 
genuineness  and  due  execution,  and  points  out  that  any  other 
defense  may  be  interposed  except  what  is  strictly  included 
within  genuineness  and  due  execution. 

The  officers  of  a  corporation  can  only  execute  a  deed  in 
its  name  pursuant  to  resolution  of  the  board  of  directors. 
{Warren  v.  Stoddart,  6  Ida.  692,  59  Pac.  540;  Johnson  v. 
Sage,  4  Ida.  758,  44  Pac.  641;  Bliss  v.  Kaweah  Const.  &  Irr. 
Co,,  65  Cal.  502,  4  Pac.  507.) 

It  is  the  execution  only  that  is  admitted  by  an  affidavit  and 
not  the  right  or  authority  of  the  party  making  it.  {BUs- 
meyer  v.  Blake,  34  Okl.  477,  125  Pac.  1129 ;  Flesher  v.  Calla- 
han, 32  Okl.  283,  122  Pac.  489.) 

Acts  done  by  an  agent  or  trustee  outside  the  strict  scope 
of  his  authority  are  absolutely  void.  {United  States  Nat. 
Bank  v.  Herron,  73  Or.  391, 144  Pac.  661,  L.  R.  A.  1916C,  125; 
1  Clark  &  Skyles  on  the  Law  of  Agency,  par.  266 ;  1  Mechem 
on  Agency,  sees.  784,  974;  Craighead  v.  Peterson,  72  N.  Y.  279, 
28  Am.  Rep.  150;  Batty  v,  Carswell,  2  Johns.  (N.  Y.)  48,  49; 
Mechanics'  Bank  v.  Schaumburg,  38  Mo.  228;  Harris  v.  John- 
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ston,  54  Minn.  177,  40  Am.  St.  312,  55  N.  W.  970;  31  Cyc. 
1383.) 

Wyman  &  Wyman,  for  Respondents. 

Where  an  oflScer  of  a  corporation  without  authority  un- 
dertakes to  perform  a  corporate  act,  the  other  officers  or  di- 
rectors must  immediately  on  discovery  repudiate  the  trans- 
action and  return  the  benefits  or  the  corporation  will  be  bound. 
(Thompson  on  Corporations,  2d  ed.,  sees.  2019,  2020,  2044; 
Currie  v.  Bowman,  25  Or.  364,  35  Pac.  848.) 

Where  the  bank  retains  the  benefit  of  the  contract,  it  is 
estopped  to  deny  its  validity.  {Bartlett  Estate  Co.  v.  Fraser, 
11  Cal.  App.  373,  105  Pac.  130;  Ida  County  Sav.  Bank  v. 
JoJinson,  156  Iowa,  234,  136  N.  W.  225;  German  Nat.  Bank  v. 
Orinstead,  21  Ky.  Law  Rep.  674,  52  S.  W.  951 ;  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555 ;  Akers  v.  Ray  County 
Savings  Bank,  63  Mo.  App.  316 ;  Ooldbeck  v,  Kensington  Nat, 
Bank,  147  Pa.  St.  267,  23  Atl.  565;  Bank  of  New  London  v. 
K^tchum,  64  Wis.  7,  24  N.  W.  468 ;  Thompson  on  Corpora- 
tions, 2d  ed.,  sees.  1960,  1964.) 

No  affidavit  was  filed  by  the  plaintiff,  and  consequently 
the  genuineness  and  due  execution  of  the  contract  was 
deemed  admitted  by  the  plaintiflP.  {Cox  v.  Northwestern 
Stage  Co.,  1  Ida.  376 ;  Martin  v.  Dowd,  8  Ida.  453,  69  Pac.  276 ; 
Sloan  V.  Diggins,  49  Cal.  38 ;  Carpenter  v.  Skinners,  108  Cal. 
359,  41  Pac.  473 ;  Rianda  v.  WatsonvUle  Water  c£  Light  Co., 
152  Cal.  523,  93  Pac.  79 ;  Petersen  v.  Taylor,  4  Cal.  Unrep. 
335,  34  Pac.  724;  Cordano  v.  Wright,  159  Cal.  610,  Ann.  Cas. 
1912C,  1044,  115  Pac.  227;  Knight  v.  Whitmore,  125  Cal.  198, 
57  Pac.  891;  Reynolds  v.  Pennsylvania  Ofl  Co.,  150  Cal.  629, 
635,  89  Pac.  610.) 

There  was  no  legal  objection  to  the  bank's  giving  the  se- 
curity, even  though  Blackman  had  known  that  the  bank  was 
in  failing  circumstances  at  the  time.  (Wilson  v.  Baker  Cloth- 
ing Co.,  25  Ida.  378,  137  Pac.  896,  50  L.  R.  A.,  N.  S.,  239; 
Capital  Lumber  Co.  v.  Saunders,  26  Ida.  408, 143  Pac.  1178.) 
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BUDGE,  C.  J.— This  is  an  action  brought  by  Ben.  Q.  Petten- 
gill, as  receiver  of  the  Boise  State  Bank,  Limited,  against 
William  H.  Blackman,  Edward  Payne  as  trustee,  and  Edward 
Payne,  for  the  purpose  of  quieting  title  to  lots  Noe.  1,  2,  3, 
4  and  5  of  block  No.  13,  Riverside  Addition  to  Boise  City,  Ada 
county.  Herbert  P.  Lemp  was  also  made  a  defendant,  but 
plaintiffs  dismissed  as  to  him. 

The  case  comes  before  us  on  appeal  by  the  plaintiff  from  an 
adverse  judgment  entered  by  the  district  court  of  the  third 
judicial  district,  in  and  for  Ada  county  where  the  suit  was 
brought.  The  complaint  is  in  the  usual  form,  setting  out 
the  manner  in  which  plaintiff  came  to  be  receiver  of  the  bank ; 
fee-simple  title  to  the  property  in  question  in  the  bank ;  and, 
'*That  the  defendants  claim  an  interest  or  estate  in  said  prem- 
ises adverse  to  the  Boise  State  Bank,  Limited,  and  to  this 
plaintiff  in  his  capacity  as  set  forth  in  the  title  of  this  cause. 

*'That  the  claims  of  said  defendants  are  without  any  right 
whatever,  and  that  the  said  defendants  have  not  any  estate, 
right,  title,  or  interest  whatever  in  said  land  or  premises  or  any 
part  thereof." 

The  complaint  contains  a  prayer  that  the  defendants  be 
required  to  set  forth  the  nature  of  their  claim;  that  all  ad- 
verse claims  of  the  defendants  be  determined  by  the  decree 
of  the  court;  that  it  be  decreed  that  the  defendants  have  no 
estate  or  interest  whatever  in  or  to  said  land  or  premises,  and 
that  the  title  of  the  bank  is  good  and  valid ;  that  the  respond- 
ents be  enjoined  and  debarred  from  asserting  any  claim  what- 
ever in  or  to  said  land  and  premises  adverse  to  the  appellant 
or  to  the  bank;  and  for  such  other  relief  as  the  court  shall 
deem  proper. 

The  answer  denies  that  the  bank  is  an  owner  in  fee  or 
otherwise  of  the  lands  in  question,  and  denies  '*that  the  claims 
of  these  respondents  are  without  any  right  whatever,  and  deny 
that  these  respondents  have  no  estate,  right,  title  or  interest 
in  said  lands. '  *  And  as  an  affirmative  defense  alleges  that  the 
respondent,  Blackman,  was  the  holder  of  a  certificate  of  de- 
posit of  said  bank,  dated,  Boise,  Idaho,  Nov.  10,  1910,  due 


Digitized  by  VjOOQIC 


March,  1917.]        Pettengill  v.  Blackman.  247 

Oplni&xi  of  the  Court — ^Budge,  O.  J. 

six  months  after  date ;  that  the  certificate  had  not  been  paid ; 
that  on  or  abont  the  3d  day  of  November,  1911,  Blackman 
informed  the  bank  that  he  desired  to  cash  the  certificate ;  that 
the  bank  agreed  with  Blackman  that  in  consideration  of  his 
not  insisting  upon  immediate  payment  and  of  his  extending 
the  time  until  May  10,  1912,  such  certificate  should  bear  in- 
terest at  the  rate  of  eight  per  cent  per  annum  from  and  after 
Nov.  3, 1911 ;  that  the  bank  would  cause  said  debt  to  be  secured 
by  a  mortgage  upon  the  lands  in  question ;  that  pursuant  to 
the  agreement  Blackman  did  not  insist  upon  the  payment  of 
the  certificate  but  did  extend  the  time  to  May  10,  1912 ;  that 
the  bank  made  the  following  indorsement  upon  said  certifi- 
cate: **In  consideration  of  security  and  extension  of  time  of 
payment  hereof  until  May  10,  1912,  this  certificate  is  to  bear 
interest  at  the  rate  of  eight  per  cent  per  annum  from  Nov. 
3,  1911'';  that  Blackman  performed  all  the  conditions  of  said 
agreement  upon  his  part  to  be  performed ;  that  in  pursuance 
of  the  agreement,  the  bank,  on  or  about  Nov.  3,  1911,  executed 
and  delivered  to  defendant,  Edward  Payne  as  trustee,  a  deed 
convejdng  the  property  in  question  to  said  Payne  in  trust, 
^'with  the  express  understanding  and  upon  the  express  con- 
dition that  said  Payne,  as  such  trustee,  would  thereupon  and 
immediately  after  receiving  said  deed,  execute  and  deliver 
to  said  Blackman,  his  certain  promissory  note  for  $14,144.14, 
dated  November  3,  1911,  due  on  or  before  six  months  after 
the  date  thereof,  bearing  interest  at  the  rate  of  eight  per 
centum  per  annum.  Which  said  note  was  to  evidence  the 
same  debt,  also  evidenced  by  the  certificate  of  deposit;  and 
also  that  the  said  respondent,  Payne,  as  such  trustee,  would 
immediately  secure  the  payment  of  said  note  by  mortgaging" 
the  property  in  question ;  that  on  or  about  Nov.  3,  1911,  the 
respondent,  Payne,  as  said  trustee,  pursuant  to  said  agree- 
ment executed  and  delivered  to  respondent,  Blackman,  his 
promissory  note  for  $14,144.14,  and  at  the  same  time  executed 
and  delivered  to  Blackman  a  mortgage  upon  the  property  in 
question;  that  Pajme,  as  trustee,  duly  performed  all  the 
terms  and  conditions  of  said  agreement  on  his  part  to  be  per- 
formed ;  that  neither  the  note  nor  the  debt  evidenced  thereby 
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has  been  paid ;  that  Blackman  is  the  holder  and  owner  of  the 
certificate  of  deposit  and  the  note  and  the  debt  evidenced 
thereby,  as  well  as  the  mortgage ;  that  the  respondent,  Payne, 
claims  no  interest  in  the  property  except  as  trustee  for  the 
purpose  set  forth ;  and  that  respondent,  Blackman,  claims  no 
interest  except  the  lien  of  his  mortgage. 

Copies  of  the  deed  from  the  bank  to  Payne  as  trustee,  of  the 
note  from  Payne  as  trustee  to  Blackman,  and  of  the  mortgage 
from  Payne  as  trustee  to  Blackman  are  attached  to  the  answer 
as  exhibits  and  included  in  the  pleadings  set  forth  in  the 
answer  by  proper  references. 

The  plaintiflE  did  not  file  any  aflBdavit  denying  the  genuine- 
ness or  due  execution  of  either  the  deed,  note  or  mortgage. 

The  record  discloses  the  following  facts:  On  October  25, 
1911,  the  bank  was  insolvent;  on  the  25th, ^26th  and  27th  of 
October,  1911,  V.  W.  Piatt,  then  bank  commissioner  of  the 
state  of  Idaho,  conducted  an  examination  of  the  bank  and 
told  the  officers  of  the  bank,  including  Payne,  who  was  then 
president,  that  the  bank  **was  broke  wide  open."  At  that 
time  Blackman  was  the  holder  of  the  certificate  of  deposit 
mentioned  in  the  pleadings,  which  had  been  due  since  the  pre- 
vious May.  It  appears  that  Blackman  had  kept,  for  a 
time  long  prior  to  this  examination  of  the  bank,  a  large  sum  of 
money  on  deposit  with  the  bank  and  had  held  the  bank's  cer- 
tificate of  deposit  therefor;  that  these  certificates  had  come 
due  from  time  to  time  and  had  been  renewed,  each  new  cer- 
tificate apparently  including,  not  only  the  principal  of  the  pre- 
vious certificate,  but  also  the  accrued  interest.  Several  of 
these  renewals  had  taken  place,  the  last  one  being  the  certifi- 
cate of  deposit  which  was  outstanding  at  the  time  the  bank 
was  examined  in  October,  1911.  After  Payne  had  been  ad- 
vised by  the  bank  commissioner  that  the  bank  **was  broke  wide 
open,"  he  and  his  son,  Eugene,  the  cashier  of  the  bank,  made 
a  trip  in  the  night-time  in  an  automobile  to  Mountain  Home, 
Idaho,  to  see  Blackman,  and  being  unable  to  see  him  left  word 
for  Blackman  to  come  to  Boise,  that  Payne  wished  to  see  him ; 
Blackman  came  to  Boise  a  day  or  so  afterward  and  went  to 
see  Payne  at  his  home,  between  8  and  9  o'clock  one  morning. 
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and  said  that  he  wanted  his  money,  and  Payne  told  Blackman 
that  it  would  cripple  the  bank,  and  asked  him  if  it  would  be 
satisfactory  if  the  bank  would  give  him  security.  On  Nov.  3, 
1911,  the  directors  of  the  bank  held  a  special  meeting,  at  which 
all  of  the  directors  except  one  Pence,  who  had  not  been  notified, 
were  present ;  and  a  resolution  was  adopted  that  Payne  be  made 
trustee  of  the  property  in  question,  to  execute  a  deed  to  Black- 
man  to  secure  his  certificate  of  deposit. 

On  the  same  day  the  bank  deeded  the  property  to  Payne, 
trustee,  and  Payne,  as  trustee,  gave  the  note  and  mortgage  in 
question  to  Blackman. 

In  order  to  discuss  the  points  involved  in  this  case  it  will 
be  necessary  at  the  outset  to  give  some  consideration  to  the 
pleadings.    Respondent  says  in  his  brief : 

''It  might  seem  from  appellant's  brief  that  this  action  was 
brought  by  the  receiver,  Pettengill,  to  remove  a  definite  cloud 
upon  the  title  to  certain  realty  claimed  by  the  receiver.  Such, 
however,  is  not  the  case.  The  action  is  the  familiar  one 
brought  under  the  statute  to  quiet  title." 

Respondent  is  evidently  proceeding  upon  the  theory  that 
the  plaintiff,  in  order  to  secure  the  relief  he  is  seeking,  should 
have  so  drafted  his  complaint  that  it  would  have  set  forth 
the  existence  of  the  deed,  note  and  mortgage  in  question ;  the 
reasons  why  they  should  be  held  void,  and  included  in  his 
prayer,  a  specific  prayer  that  the  instruments  in  question  be 
canceled  of  record ;  and  that  inasmuch  as  appellant  has  not  so 
drafted  his  complaint,  he  should  not  be  granted  the  relief  he  is 
demanding.  Conceding  that  such  would  have  been  a  proper 
way  to  proceed,  still  we  are  satisfied  that  the  method  selected 
by  appellant  is  also  a  proper  one  and,  so  far  as  the  pleadings 
are  concerned,  adequate  for  the  desired  end.  Suppose  that 
the  defendant  had  defaulted  in  this  case  and  that  plaintiff 
had  gone  ahead  and  secured  a  decree,  not  only  quieting  the 
title  in  him  or  in  the  bank,  but  also  decreeing  the  further  re- 
lief expressly  prayed  for,  namely,  that  the  defendant  had  no 
estate,  right,  title  or  interest  in  or  to  the  property  in  question. 
It  will  not  be  seriously  contended  but  that  in  that  event  de- 
fendant's interest  would  have  been  effectively  eliminated.    In 
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order  for  the  defendant  to  protect  whatever  rights  he  had  in 
the  property,  it  was  necessary  for  him  to  appear  in  the  action 
and  pursue  the  identical  course  which  the  record  shows  he 
did  pursue,  namely,  to  set  up  affirmatively  by  way  of  defense 
the  grounds  upon  which  his  interest,  if  any,  was  based.  Ex- 
cept in  so  far  as  the  affidavit  under  sec.  4201,  Rev.  Codes, 
may  be  considered  a  pleading,  there  is  no  provision  under 
the  code  by  which  plaintiflP  was  either  required  or  permitted, 
to  set  up  any  affirmative  matter  by  way  of  replication 
to  the  defendant's  answer,  but  under  sec.  4217,  Rev.  Codes, 
the  plaintiflP  would  be  permitted  to  interpose  any  evidence 
which  would  tend  to  establish  the  matter  relied  upon  affirma- 
tively by  the  plaintiflf,  such  as  the  failure  of  the  instrument 
for  want  of  consideration,  or  fraud,  or  other  matters  in  avoid- 
ance thereof;  except  that  in  the  particular  case,  having  failed 
to  file  his  affidavit,  he  could  not  interpose  evidence  attacking 
either  the  due  execution  or  the  genuineness  of  the  instruments 
attached  to  defendant's  answer. 

It  should  be  noted  here  that  there  is  a  distinction  between 
the  situation  of  a  defendant  who  fails  to  plead  matters  relied 
upon  as  an  affirmative  defense  on  the  one  hand,  and  the  situ- 
ation of  a  plaintiflP  under  the  code,  which  has  abolished  the 
replication,  when  it  comes  to  attacking  affirmative  matter, 
pleaded  as  new  matter  in  the  answer.  In  order  for  a  defend- 
ant to  take  advantage  of  an  affirmative  defense,  he  must  spe- 
cifically allege  it  or  his  proof  will  not  be  admitted.  {Puritan 
Mfg.  Co.  V.  Toti  c£  Oradi,  14  N.  M.  425,  94  Pac.  1022.)  But 
the  plaintiflP  may  take  advantage  of  any  affirmative  matter 
which  would  tend  to  avoid  the  affirmative  matter  set  forth  in 
defendant's  answer  as  fully  as  if  he  were  permitted  to  specifi- 
cally plead  his  matter  defensive  thereto.  (Cox  v.  Northwest- 
em  Stage  Co,,  1  Ida.  376;  Curtiss  v.  Sprague,  49  Cal.  301; 
Colton  Land  &  TT.  Co,  v.  Ray  nor,  57  Cal.  588 ;  Brooks  v.  John- 
son, 122  Cal.  569,  55  Pac.  423;  Myers  v.  Sierra  Valley  etc. 
Assn,,  122  Cal.  669,  55  Pac.  689 ;  Moore  v,  Copp,  119  Cal.  429, 
51  Pac.  630;  Bradley  v.  Bush,  11  Cal.  App.  287, 104  Pac.  845.) 

A  bill  to  cancel  an  instrument  which  casts  a  cloud  upon 
plaintiflP 's  title  may  well  be  included  in  the  statutory  suit  to 
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quiet  title ;  a  suit  to  quiet  title  is  the  larger  and  the  inclusive 
term.  Whereas  a  bill  to  cancel  an  instrument  is  only  one 
specific  instance  of  an  equitable  action  for  the  removal  of  a 
cloud.  (1  Bouvier  Law  Diet,  Rawle's  3d  ed.,  364,  and  cases 
cited  therein;  3  Daniel's  Chancery  Pleading  and  Practice,  6th 
Am.  ed.,  p.  2040;  Carpenter  v.  Shimiers,  108  Cal.  359,  41  Pac. 
473.) 

In  a  suit  to  quiet  title  the  plaintiff  has  a  right  to  have 
determined  every  adverse  interest,  and  anyone  claiming  to 
hold  any  interest  in  the  property  which  would  be  adverse 
to  plaintiff's  interest  may  be  required  to  come  in  and  set  up 
the  nature  of  his  interest  and  its  source.  It  must  be  conceded 
that  the  interest  of  a  mortgagee  is  an  interest  adverse  to  the 
holder  of  a  legal  title.  The  mortgagee  is  the  holder  of  an 
equitable  title  and  interest,  and  has  a  definite  lien  upon  the 
mortgaged  premises,  and  in  the  event  of  the  failure  or  inabil- 
ity of  the  mortgagor,  for  any  reason,  to  pay  the  debt  secured 
by  the  mortgage,  he  would  be  subjected  to  a  foreclosure  suit, 
and  his  property  would  be  subject  to  forced  sale,  and  if  sold, 
he  would  have  nothing  left  except  the  right  for  a  limited 
period  to  redeem.  Certainly  an  interest  which  may  be  at- 
tended with  consequences  of  such  moment  and  which  may 
operate  to  entirely  defeat  every  interest  of  the  holder  of  the 
legal  title  must  be  denominated  an  adverse  interest.  We  are 
compelled  to  conclude,  therefore,  that  the  course  pursued  by 
appellant  in  this  case  is  at  least  a  proper  one. 

The  defendant  contends  that,  inasmuch  as  the  plaintiff 
failed  to  file  an  affidavit  denying  the  genuineness  and  due 
execution  of  the  deed,  note  and  mortgage,  attached  to  defend- 
ant's amended  answer,  plaintiff  had  thereby  admitted  the 
"validity"  of  said  instruments,  or  at  least  had  waived  any 
right  to  question  their  validity.  This  contention  is  based 
upon  sec.  4201,  Rev.  Codes,  which  reads  as  follows : 

'*When  the  defense  to  an  action  is  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer, 
or  is  annexed  thereto,  the  genuineness  and  due  execution  of 
such  instrument  are  deemed  admitted,  unless  the  plaintiff  file 
with  the  clerk,  within  ten  days  after  receiving  a  copy  of  the 
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answer,  an  afiSdavit  denying  the  same,  and  serve  a  copy  thereof 
on  the  defendant." 

The  respondent  in  support  of  this  view  relies  upon  the  fol- 
lowing authorities:  Cox  v.  Northwestern  Stage  Co.,  supra; 
Martin  v.  Dowd,  8  Ida.  453-456,  69  Pac.  276 ;  Sloan  v.  Dig- 
gins,  49  Cal.  39 ;  Carpenter  v.  Skinners,  supra;  Rianda  v.  WaU 
sonville  Water  etc.  Co.,  162  Cal.  523,  93  Pac.  79 ;  Petersen  v. 
Taylor,  4  Cal.  Unrep.  335,  34  Pac.  724;  Cordano  v.  Wright, 
159  Cal.  610,  Ann.  Cas.  1912C,  1044,  115  Pac.  227;  Knight  v. 
Whitmore,  125  Cal.  198,  57  Pac.  891 ;  Moore  v.  Copp,  supra; 
Reynolds  v.  Pennsylvania  Oil  Co.,  150  Cal.  629,  89  Pac.  610 ; 
Myers  v.  Sierra  Valley  etc.  Assn.^  supra.  Without  going  into 
a  discussion  of  these  authorities,  suflSce  it  to  say  that  they 
generally  hold ;  that  in  the  event  of  failure  to  file  an  affidavit 
denying  the  genuineness  or  due  execution  of  instruments 
pleaded  in  this  manner,  the  party  so  failing  to  file  said  affi- 
davit is  precluded  from  introducing  evidence  attacking  either 
the  genuineness  or  the  due  execution  of  said  instruments. 

On  the  other  hand,  appellant  contends,  and  we  think,  cor- 
rectly, that,  notwithstanding  he  has  waived  his  right  to  intro- 
duce evidence  attacking  the  due  execution  or  the  genuineness 
of  the  instruments,  this  does  not  put  him  in  the  unfortunate 
position  of  admitting  the  ** validity"  of  the  instruments,  and 
takes  the  position  that  he  should  be  allowed  to  interpose  any 
evidence  tending  to  show  that  the  instruments,  notwithstand- 
ing their  due  execution  and  genuineness,  are  void,  invalid  and 
of  no  effect,  as  to  the  depositors  of  the  bank. 

As  above  indicated,  we  are  persuaded  from  our  examination 
of  the  authorities  that  this  position  of  appellant's  is  the  cor- 
rect one.  All  of  the  cases  cited  by  respondent  can  be  reconciled 
to  this  view,  whereas  the  cases  cited  by  appellant,  partic- 
ularly Myers  v.  Sierra  Valley  etc.  Assn.,  supra^  Cox  v.  North- 
western Stage  Co.,  supra,  Moore  v.  Copp,  supra,  are  tenable 
under  no  other  theory.  In  Cox  v.  Northwestern  Stage  Co.^ 
supra,  this  court  held  that  a  failure  by  plaintiff  to  deny,  by 
affidavit,  the  genuineness  and  due  execution  of  an  instrument 
in  writing  set  forth  in  the  answer  as  the  foundation  of  the 
defense  does  not  preclude  the  plaintiff  from  showing  on  the 
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trial  that  it  was  procured  by  fraud  or  misrepresentation. 
This  question  is  closely  allied  with  the  question  raised  in  the 
discussion  in  the  pleadings,  supra. 

In  Curtiss  v.  Sprague,  supra,  it  was  held  that  where  a  de- 
fendant set  up  a  counterclaim,  which  was  barred  by  the  stat- 
ute of  limitations,  plaintiff  would  be  considered  to  have 
pleaded  the  statute  by  way  of  replication. 

In  Colton  Land  (6  Water  Co.  v.  Baynor,  supra,  it  was  held 
that  a  plaintiff  may  introduce  upon  the  trial  evidence  of  any 
fact  which  contravenes  or  overthrows  any  new  matter  set  up 
in  the  answer  to  the  complaint. 

In  Brooks  v.  Johnson,  supra,  it  was  held  that  the  failure  of 
the  plaintiff,  in  an  action  to  foreclose  a  mortgage,  to  file  an 
aflSdavit  denying  the  genuineness  and  due  execution  thereof 
did  not  preclude  proof  by  the  plaintiff,  on  the  finding  by  the 
court  that  the  extension  of  time  was  without  consideration. 

In  Myers  v.  Sierra  Valley  etc,  Assn.,  supra,  it  was  held  that 
while  failure  to  file  an  affidavit  precluded  plaintiff  from  in- 
terposing evidence  contravening  the  genuineness  and  due  exe- 
cution of  the  note,  that  with  this  exception  plaintiff  could 
show  any  matters  in  confession  or  avoidance  thereof. 

The  trial  court  in  this  case  seems  to  have  borne  this  distinc- 
tion in  mind  when  making  the  so-called  ** sticker  ruling,"  in 
excluding  portions  of  plaintiff's  evidence,  which  was  admitted 
at  the  trial  with  the  understanding  that  the  ruling  thereon 
would  be  reversed;  the  trial  court  said: 

*'Upon  final  submission  of  the  case  the  objection  to  the  evi- 
dence offered  is  sustained  in  so  far  as  the  same  attacks  the 
genuineness  or  due  execution  of  the  written  instrument  upon 
which  the  defense  to  the  action  is  founded,  for  the  reason  that 
the  plaintiff  did  not  file  with  the  clerk  of  this  court  within 
ten  days  after  receiving  a  copy  of  the  answer,  an  affidavit 
denying  the  genuineness  or  due  execution  of  said  instrument, 
and  serve  a  copy  thereof  on  the  defendant  in  accordance  with 
the  provisions  of  Idaho  Revised  Codes,  section  4201 ;  the  ob- 
jection as  to  the  identification  of  said  evidence  is  overruled 
and  said  evidence  is  admitted  in  so  far  as  it  is  relevant  or 
material  to  any  other  issue  in  the  case." 
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The  case  of  Cox  v.  Northwestern  Stage  Co.,  9upra,  appears 
to  be  one  of  the  leading  cases  upon  the  question  of  what  is 
meant  by  genuineness  and  due  execution.  The  court  in  that 
case  used  the  following  language : 

.  **The  due  execution  of  an  instrument  goes  to  the  manner 
and  form  of  its  execution  according  to  the  laws  and  customs 
of  the  country,  by  a  person  competent  to  execute  it.  The  gen- 
uineness of  an  instrument  evidently  goes  to  the  question  of 
its  having  been  the  act  of  the  party  just  as  represented,  or, 
in  other  words,  that  the  signature  is  not  spurious;  and  that 
nothing  has  been  added  to  it,  or  taken  away  from  it,  which 
would  lay  the  party  changing  the  instrument,  or  signing  the 
name  of  the  person,  liable  for  forgery." 

Respondent  appears  to  be  laboring  under  the  erroneous  im- 
pression that  the  by-laws  and  the  minutes  of  the  directors' 
meeting  are  not  in  evidence,  and,  therefore,  ought  not  to  be 
considered  by  this  court.  That  the  contrary  is  true  clearly 
appears  from  the  ruling  of  the  trial  court  above  quoted,  where 
the  court  says:  "  ....  Said  evidence  is  admitted  in  so  far 
as  it  is  relevant  or  material  to  any  other  issue  in  the  case." 

Appellant  seems  to  lay  great  stress  upon  the  fact  that  the 
bank  was  insolvent  at  the  time  the  mortgage  was  given  to 
Blackman ;  he  does  not  contend,  however,  that  the  bank  would 
not  have  authority  to  prefer  a  creditor  even  while  insolvent. 
And  indeed  it  must  be  regarded  as  settled  law  in  this  state 
that  in  the  absence  of  collusion  or  fraud,  an  insolvent  cor- 
poration is  not  prohibited  from  preferring  certain  creditors 
over  others.  This  principle  was  announced  in  the  case  of 
Wilson  V.  Baker  Clothing  Co.,  25  Ida.  378,  137  Pac.  896,  50 
L.  R.  A.,  N.  S.,  239.  And  the  rule  there  laid  down  by  this 
court  was  followed  in  the  case  of  Capital  Lumber  Co,  v,  Saun- 
ders, 26  Ida.  408, 143  Pac.  1178.  The  insolvency  of  the  bank, 
therefore,  would  only  be  material  in  the  event  that  appellant 
were  able  to  show  either  collusion  or  fraud.  But  the  trial 
court  found  that  Blackman  had  no  knowledge  of  the  insolvency 
of  the  bank  at  the  time  of  taking  the  mortgage,  and  this  find- 
ing is  supported  by  the  evidence.  The  trial  court  further 
found,  and  it  is  not  questioned  by  appellant,  that  the  bank 
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was  indebted  to  Blackman  substantially  in  the  amount  for 
which  the  security  was  given.  And  we  think  the  rule  to  be, 
that  wherever  there  is  a  true  debt  and  a  real  transfer  for 
an  adequate  consideration,  there  is  no  collusion,  and  that  fraud 
in  its  legal  sense  cannot  be  predicated  on  such  a  transaction. 
(Bump,  Fraud.  Conv.,  2d  ed.,  p.  187;  Currie  v,  Bovrman^  25 
Or.  364,  35  Pac.  848-852.) 

Appellant  seeks  further  to  attack  the  validity  of  this  mort- 
gage on  the  ground  that  the  meeting  of  the  board  of  directors, 
at  which  it  was  authorized,  was  not  a  lawful  meeting,  for  the 
reason  that  notice  was  not  given  to  all  of  the  directors  as 
required  by  the  by-laws  of  the  bank;  and  takes  the  position 
that  any  action  of  the  board  of  directors  under  such  circum- 
stances would  be  void,  and  hence  not  binding  upon  the  bank. 

Respondent,  however,  contends  that  the  action  of  the  board 
of  directors  was  ratified  by  the  failure  of  the  absent  director 
to  take  any  action  by  way  of  dissent  after  he  was  advised  by 
Payne  that  the  security  had  been  given.  He  further  contends 
that  the  bank  received  certain  benefits  from  the  transaction 
which  it  has  not  returned;  that  the  bank  has  acquiesced  in 
the  giving  of  the  security ;  that  there  was  an  agreement  by  the 
president  to  give  the  security  upon  the  consideration  that 
Blackman  would  extend  the  time  of  payment  on  the  certificate 
of  deposit ;  and  that  the  bank  is  estopped  from  attacking  the 
validity  of  the  mortgage. 

As  to  the  question  of  ratification,  the  trial  court  found  in 
substance  that  the  action  of  the  board  of  directors  was  ratified. 
The  authorities  upon  the  question  of  ratification  are  not  alto- 
gether harmonious,  and  it  would  be  a  task  altogether  beyond 
the  scope  of  this  opinion  to  attempt  to  reconcile  them.  There 
is  abundant  authority,  however,  to  the  effect  that  under  similar 
circumstances,  the  failure  to  dissent  or  to  take  any  action  look- 
ing toward  the  setting  aside  of  the  action  of  the  board  of 
directors  under  such  circumstances,  where  knowledge  of  it  has 
been  at  hand,  amounts  to  a  ratification  of  the  action  in  ques- 
tion. (Cook  on  Corporations,  7th  ed.,  sees.  808  and  809,  and 
cases  cited;  Thompson  on  Corporations,  2d  ed.,  sees.  2019- 
2044,  and  cases  cited ;  Central  Trust  Co.  v.  AshvUle  Land  Co., 
72  Fed.  361,  18  C,  C.  A.  590.) 
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We  shall  not  attempt  to  discuss  all  the  anthorities  so  hold- 
ing, but  will  refer  to  a  few.  Receiving  and  retaining  the 
benefits  of  the  transaction,  although  unauthorized  or  irregu- 
lar, will  amount  to  a  ratification.  (See  the  authorities  cited 
supra;  Bank  of  New  London  v,  Ketchum,  64  Wis.  7,  24  N.  W. 
468;  Goldbeck  v.  Kensington  Nat.  Bank,  147  Pa.  St.  267,  23 
Atl.  565 ;  Ida  County  Savings  Bank  v.  Johnson,  156  Iowa,  234, 
136  N.  W.  225 ;  Currie  v.  Bowman,  supra;  Vaught  v.  Ohio 
County  Fair  Co,,  20  Ky.  Law  Rep.  1471,  49  S.  W.  426 ;  Kelsey 
V.  National  Bank  of  Crawford  County,  69  Pa.  St.  426 ;  Hooker 
V,  Eagle  Bank,  30  N.  Y.  83,  86  Am.  Dec.  351 ;  Sherman  v. 
Fitch,  98  Mass.  59 ;  Lyndeborough  Glass  Co.  v.  Massachusetts 
Olass  Co,,  111  Mass.  315 ;  Manhattan  Hardware  Co.  v.  Phalen, 
128  Pa.  St.  110,  18  Atl.  428 ;  Manhattan  Hardware  Co.  v. 
Roland,  128  Pa.  St.  119, 18  Atl.  429 ;  Nevada  Nickel  Syndicate 
V.  National  Nickel  Co,,  96  Fed.  133.) 

But  appellant  contends  that  the  bank  received  no  benefits, 
and  that  the  mortgage  to  Blackman  is  in  reality  without 
any  consideration.  Under  the  facts  in  this  case,  however, 
such  contention  seems  unwarranted  in  law.  The  extension  of 
time  within  which  to  pay  the  old  obligation  is  as  much  a  con- 
sideration and  as  much  an  extension  of  credit  ss  the  granting 
of  a  new  loan.  In  the  case  of  Auten  v.  City  Electric  St,  B. 
Co.,  104  Fed.  395,  the  court  expressly  so  held. 

In  the  last  case  cited  the  property  was  conveyed  by  an 
absolute  deed  to  a  grantee,  who  is  designated  in  the  deed  as 
a  ** trustee";  the  conveyance  was  in  fact  made  to  secure  an 
indebtedness  due  a  third  party  and  such  fact  was  admitted. 
The  court  held  that  the  debtor  could  not  invoke  the  statute 
of  frauds  to  invalidate  the  deed  or  to  defeat  the  trust 
thereby  created  on  the  ground  that  the  deed  failed  to  disclose 
the  object  of  the  trust  or  the  beneficiary,  but  that  the  power, 
nature  and  purpose  of  the  transaction  could  be  shown  by  the 
creditor  by  parol,  particularly  in  the  absence  of  any  objec- 
tion by  the  grantee  who  held  the  legal  title.  In  the  same 
case  it  was  also  held  that  the  fact  that  no  formal  action  was 
taken  by  the  directors  of  the  company  authorizing  the  con- 
veyance would  not  defeat  the  equitable  right  to  enforce  the 
security,   the  company   having  received  the  entire  benefit 
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thereof.  The  questions  of  ratification,  receiving  and  retain- 
ing benefits  and  estoppel  are  closely  related,  and  the  decisions 
have  not  always  made  it  plain  as  to  just  which  ground  is  de- 
cisive in  any  particular  case. 

It  seems  to  be  the  well-recognized  rule  that  where  one  with- 
out collusion  or  fraud  deals  with  a  corporation  through  an 
oflScer  who  is  in  the  active  management  of  the  business,  if  the 
act  done  by  said  officer  of  the  corporation  is  one  which  the 
corporation  might  do,  the  corporation  will  be  estopped  from 
relying  upon  any  lack  of  authority  in  said  oflScer  as  a  defense 
against  the  rights  of  the  party  so  dealing  with  the  corpora- 
tion. (Sherman  v.  Fitch,  supra;  Indianapolis  Rolling  Mill  Co, 
V.  St.  Louis  etc.  R,  Co.,  120  U.  S.  256,  7  Sup.  Ct.  542,  30  L.  ed. 
639 ;  First  Nat.  Bank  of  Wellsburg  v.  Kimhcrlands,  16  W.  Va. 
555;  Gribhle  v.  Columbus  Brevnng  Co.,  100  Cal.  67,  34  Pac. 
527;  Akers  v.  Ray  County  Savings  Bank,  63  Mo.  App.  316; 
Oerman  Nat.  Bank  v.  Orinstead^  21  Ey.  Law  Rep.  674,  52 
S.  W.  951 ;  Bartlett  Estate  Co.  v.  Fraser,  11  Cal.  App.  373, 
105  Pac.  130.)  In  the  latter  case  it  was  held  that  the  presi- 
dent of  a  bank,  being  its  executive  head  under  the  usages  and 
customs  of  modem  banking,  the  rule  that  his  power  is  limited 
to  transactions  expressly  authorized  by  the  directors  no  longer 
obtains. 

In  3  Cook  on  Corporations,  7th  ed.,  sec.  716,  the  rule  is  laid 
down  as  follows:  ''So  also  a  company  is  bound  when  it  ratifies 
or  accepts  a  contract  after  it  is  made,  or  accepts  the  benefits 
of  the  contract.  Having  knowingly  received  the  benefits  of  a 
contract  made  and  carried  out  by  the  president,  even  without 
authority,  the  corporation  must  perform  on  its  part." 

And  many  cases  are  cited  approving  the  doctrine.  One  of 
the  cases  there  cited  sums  up  the  rule,  saying  of  the  board: 
''They  may  previously  resolve;  they  may  subsequently  acqui- 
esce; they  may  expressly  ratify;  they  may  intentionally  re- 
ceive and  appropriate  the  proceeds  of  the  unauthorized  trans- 
action and  so  put  it  out  of  their  power  to  dispute  its  validity." 
(Curtis  V.  Leavitt,  15  N.  Y.  9-49.) 

The  rule  is  further  announced  by  the  same  author,  sec.  725, 
p.  2569:  "A  mortgagee  is  not  bound  to  inquire  into  the  ob- 
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servance  of  the  rules  and  regulationa  of  the  company  relative 
to  the  call  of  meetings." 

This  principle  of  law  was  applied  in  LouisvUle.  N.  A.  & 
C.  R.  Co.  V.  LouisviUe  Trwt  Co.,  174  U.  S.  552,  19  Sup.  Ct. 
817,  43  L.  ed.  1081.  The  opinion  quotes  as  authority  from 
the  case  of  Merchants'  Bank  v.  State  Bank,  10  Wall.  (77  U.  S.) 
604,  19  L.  ed.  1008,  the  following  proposition,  which  is  desig- 
nated as  an  axiomatic  principle  in  the  law  of  corporations: 

"Where  a  party  deals  with  a  corporation  in  good  faith 
....  and  he  is  unaware  of  any  defect  of  authority  or  other 
irregularity  on  the  part  of  those  acting  for  the  corporation 
and  there  is  nothing  to  excite  suspicion  of  such  defect  or 
irregularity,  the  corporation  is  bound  by  the  contract,  although 
such  defect  or  irregularity  in  fact  exists.  If  the  contract  can 
be  valid  under  any  circumstances,  an  innocent  party  in  such 
a  case  has  a  right  to  presume  their  existence,  and  the  corpo- 
ration is  estopped  to  deny  them." 

The  court,  after  reviewing  a  number  of  the  leading  English 
and  American  authorities,  further  said,  that  the  records  of  the 
board  of  directors  were  private  records,  "which  a  purchaser 
of  the  bonds  was  not  obliged  to  inspect  as  he  would  have  been 
if  the  fact  had  been  required  by  law  to  be  entered  upon  a  pub- 
lic record." 

The  trial  court  found  that  the  legal  title  of  the  property 
in  question  was  in  the  bank.  Thia  is  clearly  wrong,  but  is 
probably  an  oversight,  inasmuch  as  the  point  does  not  seem  to 
have  been  regarded  as  material  by  either  appellant  or  respond- 
ent. It  must  be  conceded,  however,  that  the  legal  title  to  this 
property  is  in  Payne,  as  trustee. 

If  for  any  reason  the  circumstances  require  the  appointment 
of  a  new  trustee,  the  trial  court  has  ample  jurisdiction  to  give 
it  effect. 

The  case  is  remanded  to  the  district  court,  with  instructions 
to  modify  its  findings  and  decree  in  accordance  with  the  views 
herein  expressed.    Costs  awarded  to  respondent. 

MORGAN,  J.,  Concurring. — I  concur  in  the  conclusion 
reached  that  the  judgment  of  the  trial  court  should  be  afltaned, 
and  base  my  concurrence  upon  the  failure  of  appellant  to  deny, 
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as  required  by  sec.  4201,  Rev.  Codes,  the  genuineness  and  due 
execution  of  the  deed,  upon  which  the  defense  was  founded 
and  which  was  annexed  to  and  made  a  part  of  the  answer. 

RICE,  J.,  Concurring.-T-I  concur  in  the  opinion  of  Mr.  Jus- 
tice Morgan  that  the  failure  of  the  plaintiff  to  deny  the  genu- 
ineness and  due  execution  of  the  deed  and  mortgage  in  ques- 
tion is  an  admission  of  the  authority  for  their  execution,  and 
precludes  appellant  from  urging  the  illegality  of  the  meeting 
of  the  board  of  directors  or  limitations  upon  the  authority 
of  Payne  as  trustee. 

I  concur  in  the  opinion  of  Chief  Justice  Budge  that  even  if 
the  authority  for  the  execution  of  the  deed  and  mortgage  were 
lacking  in  the  first  instance,  the  plaintiff  is  estopped  from 
questioning  the  authority,  for  the  reason  that  it  cannot  be  held 
that  respondent  Blackman  did  not  forego  substantial  rights 
by  the  acceptance  of  the  note  and  mortgage. 


(March  27,  1917.) 
STATE,  Respondent,  v.  B.  D.  ROGERS,  Appellant 

[163  Pac.  912.] 

CRnnNAL  Law — Information — Admission  op  Immaterial  and  Preju- 
dicial Testimony — Admissibility  or  Threats — Prejudicial  Error 
—Instructions. 

1.  Held,  that  the  language  of  the  information  in  this  case  is 
snffieient  to  charge  the  crime  of  which  the  defendant  was  convicted 
in  the  eourt  below. 

2.  Where  upon  a  criminal  trial  counsel  for  defendant  objects  to 
certain  testimony  offered  on  behalf  of  the  state,  with  regard  to  the 


On  the  question  of  applicabilitj  of  rule  of  reasonable  doubt  to  self- 
defense  in  homicide,  see  notes  in  19  L.  R.  A.,  N.  8.,  483;  31  L.  R.  A., 
K.  8.,  1166. 

On  evidence  in  a  criminal  ease  of  threats  of  accused  or  of  person 
injured  or  killed,  see  note  in  17  K  S.  A.  654. 
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use  of  vile  language,  and  counsel  for  the  state  promises  to  there- 
after connect  such  testimony  with  the  defendant,  but  fails  to  do  so, 
and  there  is  no  evidence  in  the  record  which  connects  the  defendant 
with  the  use  of  such  language,  such  testimony  being  highly  preju- 
dicial to  the  defendant,  it  is  reyersible  error  to  allow  such  testimony 
to  go  to  the  jury. 

8.  In  order  to  make  an  alleged  threat  of  the  defendant  against 
the  deceased  admissible,  it  must  appear  from  circumstances  in  evi- 
dence, with  a  reasonable  degree  of  certainty,  that  the  defendant 
directed  the  threat  in  question  against  the  deceased  before  it  can 
be  admitted  in  evidence  against  him,  and  if  the  circumstances  in 
proof  leave  this  matter  in  doubt,  that  doubt  must  be  resolved  in 
favor  of  the  defendant  and  the  threat  excluded. 

4.  That  portion  of  an  instruction  in  a  trial  for  homicide  which 
reads:  "Malice  includes  not  only  anger,  hatred  and  revenge,  but 
every  other  unlawful  and  unjustifiable  motive,''  is  erroneous,  as  it 
tends  to  lead  the  jury  to  believe  that  they  would  be  justified  in  find- 
ing that  an  act  was  done  with  malice  if  done  in  anger.  Whereas  a 
killing  done  in  anger  might  amount  only  to  manslaughter. 

5.  In  an  instruction  in  a  trial  for  homicide  wherein  the  court 
seeks  to  define  the  difference  between  the  first  and  second  degrees 
of  murder,  and  uses  the  following  language :  "But  while  the  purpose, 
the  intent  and  its  execution  may  follow  thus  rapidly  upon  each  other, 
it  is  proper  for  the  jury  to  take  into  consideration  the  shortness  of 
such  interval  in  considering  whether  such  sudden  and  speedy  execu- 
tion may  not  be  attributed  to  sudden  passion  and  anger,  rather  than 
to  deliberation  and  premeditation,  which  must  characterize  the  higher 
offense,"  the  giving  of  such  instruction  is  misleading  and  erroneous, 
when  read  in  connection  with  instruction  No.  8  defining  malice,  in 
that  it  purports  to  include  in  the  definition  of  murder  in  the  second 
degree  elements  which  tend  to  constitute  only  manslaughter. 

6.  The  giving  of  the  following  instruction  in  a  trial  for  homi- 
cide: "That  if  you  believe,  beyond  a  reasonable  doubt,  that  the 
deceased  was  engaged  in  assaulting  the  defendant,  then  you  may 
take  into  consideration  the  relative  size  and  strength  of  deceased  and 
the  defendant,"  places  the  burden  upon  the  defendant,  which  is 
without  warrant  in  law,  because  it  requires  him  to  establish  some 
element  of  his  defense  beyond  a  reasonable  doubt. 

7.  In  a  trial  for  homicide  the  defendant  is  not  required  to  estab- 
lish circumstances  in  mitigation  or  that  justify  or  excuse  his  act, 
either  beyond  a  reasonable  doubt  or  by  a  preponderance  of  the  evi- 
dence, but  is  only  bound  to  prove  such  circumstances  as  any  fact  is 
to  be  proven,  and  if  the  proof  on  the  whole  creates  a  reasonable 
doubt  of  the  defendant's  guilt,  he  is  entitled  to  an  aequittaL 
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8.  In  this  case  the  court  gave  the  following  instruction:  "The 
court  instructs  you,  as  a  matter  of  law,  that  when  the  defendant 
testified  as  a  witness  in  this  case,  he  became  as  any  other  witness 
and  his  credibility  is  to  be  tested  hj,  and  subject  to  the  same  tests 
as  are  legally  applied  to  any  other  witness;  and  in  determining  the 
degree  of  credibility  that  shall  be  accorded  his  testimony,  the  jury 
have  a  right  to  take  into  consideration  the  fact  that  he  is  inter- 
ested in  the  result  of  the  trial,  as  well  as  his  demeanor  and  conduct 
upon  the  witness-stand,  and  during  the  trial,  and  whether  or  not  he 
has  been  contradicted  or  corroborated  by  other  witnesses  or  circum- 
atances."  This  instruction  is  erroneous,  in  that  it  singles  out  the 
defendant  as  a  witness  and  calls  the  attention  of  the  jury  particu- 
larly to  the  matter  of  his  credibility.  Instructions  as  to  the  credi- 
bility of  witnesses  should  be  general,  and  apply  to  all  of  the  witnesses 
for  the  state  and  the  defendant. 

[As  to  admissibility  of  evidence  of  threats  in  prosecutions  for 
murder,  see  note  in  89  Am.  St.  d91.] 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Power  County.    Hon.  J.  J.  Quheen,  Judge. 

Prosecution  for  murder.  From  a  judgment  of  conviction, 
defendant  appeals.    Beversed  and  remanded. 

0.  E.  Baum,  W.  Q.  Qriswold  and  W.  G.  Bissell,  for  Appel- 
lant. 

The  court  allowed  the  state,  over  the  objection  of  the  de- 
fendant, to  cross-examine  the  defendant  upon  matters  not  tes- 
tified to  upon  direct  examination,  which  was  reversible  error. 
{State  v.  Anthony,  6  Ida.  383,  55  Pac.  884;  People  v.  O'Brien, 
66  Cal.  602,  6  Pac.  695;  State  v.  Saunders,  14  Or.  300,  12  Pac. 
441;  People  v.  Arrighini,  122  Cal.  121,  54  Pac.  591;  Lewis  v. 
Territory,!  Ariz,  52,  60  Pac.  694;  Cooley's  Constitutional 
Limitations,  5th  ed.,  386.) 

The  definition  of  malice  in  instruction  No.  8  was  erroneous ; 
the  court  instructed  the  jury  that,  **  Malice  not  only  includes 
anger,  hatred  and  revenge,  but  every  other  unlawful  and  un- 
justifiable motive."  Mere  anger  does  not  of  itself  purport 
malice.     {Chandler  v.  State,  141  Ind.  106,  39  N.  B.  444.) 

Instructions  which  in  effect  tell  the  jury  that  if  they  find 
there  was  no  premeditation  and  deliberation,  and  that  the  kill- 
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ing  was  the  result  of  and  could  be  attributed  to  sudden  pas- 
sion and  anger,  then  they  should  find  defendant  guilty  of 
murder  in  the  second  degree,  are  clearly  erroneous,  for  killing 
which  can  be  attributed  to  sudden  passion  and  anger  is  by 
our  code  especially  made  manslaughter.  (Sec.  6565,  Rev. 
Codes ;  People  v.  Fred,  48  Cal.  436 ;  State  v.  Vaughn,  22  Nev. 
285,  39  Pac.  733;  State  v.  Buster,  28  Ida.  110,  152  Pac.  196.) 

The  burden  of  proof  never  shifts  to  the  defendant  to  es- 
tablish any  part  of  his  defense,  either  satisfactorily  or  beyond 
a  reasonable  doubt.  (Appleton  v.  People,  171  111.  473,  49 
N.  E.  708;  Lovejoy  v.  State,  62  Ark.  478,  36  S.  W.  575;  Peo- 
ple V.  Perini,  94  Cal.  573,  29  Pac.  1027.) 

The  defendant  is  never  required  to  satisfy  the  jury  of  any- 
thing. If  the  evidence  falls  short  of  producing  satisfaction 
and  raises  a  reasonable  doubt  of  defendant's  guilt,  he  is  en- 
titled to  an  acquittal.  {Boykin  v.  People,  22  Colo.  496,  45 
Pac.  422;  Trogdon  v.  State,  133  Ind.  1,  32  N.  E.  725;  State 
V.  Pierce,  8  Nev.  291;  State  v.  McCluer,  5  Nev.  132.)  The 
defendant  is  never  required  to  prove  any  of  the  facts  consti- 
tuting his  defense  beyond  a  reasonable  doubt,  and  to  so  in- 
struct is  error.  {People  v.  McCann,  16  N.  Y.  58,  69  Am.  Dec. 
642;  Foley  v.  State,  11  Wyo.  464,  72  Pac.  627.) 

T.  A.  Walters,  Atty.  Qenl.,  A.  C.  Hindman  and  J.  Ward 
Amey,  Assts.,  and  Spencer  L.  Baird,  for  Respondent. 

The  direct  examination  of  defendant  was  of  such  a  sweep- 
ing character  as  to  permit  the  state  to  go  into  all  features 
of  the  case  that  were  relevant  and  material,  and  the  cross- 
examination  of  defendant  by  the  state  was  entirely  compe- 
tent in  its  scope.  (State  v.  Larkins,  5  Ida.  200,  47  Pac.  945; 
State  V.  Anthony,  6  Ida.  383,  55  Pac.  884;  State  v.  Gruber, 
19  Ida.  692,  704,  115  Pac.  1.) 

The  words  charging  the  crime  in  the  information  did  not 
actually  prejudice  the  defendant  or  tend  to  his  prejudice  in 
respect  to  a  substantial  right.  {State  v.  Larkins,  5  Ida.  200, 
212,  47  Pac.  945.) 

There  is  placed  on  the  defendant  the  burden  of  aflSrmatively 
establishing  that  which  defendant  seeks  to  prove,  i.  e.,  justifi- 
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cation.  {People  v.  Milner,  122  Cal.  172,  54  Pac.  833,  837; 
People  V.  Matthai,  135  Cal.  442,  67  Pac.  695;  Culpepper  v. 
State,  4  Okl.  Cr.  103,  140  Am.  St.  668,  111  Pac.  683,  31 
L.  R.  A.,  N.  S.,  1166;  State  v.  Bogris,  26  Ida.  587,  600,  144 
Pac.  789;  State  v.  Webb,  6  Ida.  428,  55  Pac.  892;  State  v. 
Shuff,  9  Ida.  115,  131,  72  Pac.  664.) 

Error  in  one  instruction  does  not  constitute  a  ground  for 
reversal  when  the  other  instructions  of  the  case,  considered 
as  a  whole,  result  in  no  prejudice  to  the  defendant.  {State 
V,  Bond,  12  Ida.  424,  86  Pac.  43;  State  v.  O'NeiL,  24  Ida.  582, 
135  Pac.  60;  People  v.  T.  Wak  Eing,  15  Cal.  App.  195,  114 
Pac.  418.) 

Instructions  Nos.  7  and  8  properly  advised  the  jury  as  to 
premeditation,  and  do  not  exceed  the  express  decision  of  this 
court  upon  the  point  in  State  v.  Shuff,  9  Ida.  115, 128,  72  Pac. 
664;  People  v.  McDonald,  2  Ida.  10,  1  Pac.  345. 

Instruction  No.  18,  as  given,  is  a  verbatim  copy  of  an  in- 
struction expressly  approved  in  State  v,  Shuff,  supra,  an  au- 
thority in  this  regard  which  has  not  been  overthrown.  The 
question  in  this  sort  of  a  case  does  not  hinge  on  anger  and 
passion,  but  on  malice,  premeditation  and  deliberation. 

BUDGE,  C.  J. — ^Appellant  was  informed  against  on  Nov. 
29,  1915,  for  the  crime  of  murder  alleged  to  have  been  com- 
mitted on  or  about  June  24,  1915,  in  the  village  of  American 
Falls,  Power  county.  He  was  tried  and  convicted  of  murder 
in  the  second  degree  and  sentenced  to  the  penitentiary  for  not 
less  than  twenty  nor  more  than  forty  years.  A  motion  for  a 
new  trial  was  overruled  and  this  appeal  is  from  the  judgment 
and  from  the  order  overruling  the  motion  for  a  new  trial. 
The  charging  part  of  the  information  reads  as  follows : 

**That  the  said  E.  D.  Rogers  on  or  about  the  24th  day  of 
June,  1915,  in  the  village  of  American  Falls,  County  of  Power, 
State  of  Idaho,  did  then  and  there,  in  and  upon  one,  Clyde 
Cross,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault ;  and  the  said  E.  D.  Rogers,  with  a  cer- 
tain knife,  the  said  Clyde  Cross  then  and  there  being  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  strike, 
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stab,  and  thrust,  giving  to  the  said  Clyde  Cross  then  and  there 
with  the  knife  aforesaid,  in  and  upon  the  body  of  said  Clyde 
Cross,  four  mortal  wounds,  of  which  said  mortal  wounds,  the 
said  Clyde  Cross  thence  continually  languished,  until  on  the 
25th  day  of  June,  1915,  in  said  County,  he,  the  said  Clyde 
Cross  died;  that  the  said  E.  D.  Rogers  in  manner  and  form 
aforesaid,  did  then  and  there,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  kill  and  murder  the  said  Clyde  Cross." 

Appellant  attaoks  the  sufSiciency  of  this  information  and  his 
first  and  second  assignments  of  error  are  directed  against  cer- 
tain alleged  errors  of  punctuation.  While  it  is  true  that  the 
language  of  the  information  is  awkward,  we  think  it  suffi- 
ciently clear  to  enable  a  person  of  common  understanding  to 
know  what  is  intended — and  this  satisfies  the  requirements  of 
sec.  7677,  Rev.  Codes. 

Appellant's  third  assignment  of  error:  *'That  the  Court 
erred  in  overruling  defendant's  motion  for  a  new  trial,"  is 
well  taken,  as  will  appear  from  the  discussion  hereinafter  con- 
tained concerning  some  of  the  alleged  errors  involved  in  appel- 
lant's other  assignments  of  error. 

Appellant's  fourth  assignment  of  error:  "That  the  Court 
erred  in  permitting  the  defendant  to  be  cross-examined  con- 
cerning matters  not  testified  to  upon  direct  examination," 
particularly  in  so  far  as  said  cross-examination  relates  to  mat- 
ters testified  to  on  behalf  of  the  state  by  the  witnesses  Levi 
Jones,  his  wife  and  daughter,  W.  F.  Glorifield  and  Walter 
Sherrod,  is  well  taken.  The  reason  for  so  holding  will  appear 
from  the  discussion  of  appellant's  fifth  assignment  of  error, 
which  is  as  follows : 

**That  the  Court  erred  in  allowing  the  witnesses  Levi  Jones, 
Mrs.  Levi  Jones  and  Miss  Stella  Jones,  W.  F.  Glorifield  and 
Walter  Sherrod  to  be  examined  upon  immaterial  mattera." 

In  discussing  the  latter  assignment  of  error  it  will  be  neces- 
sary to  consider,  first,  the  testimony  of  the  Joneses ;  and,  sec- 
ond, the  testimony  of  Glorifield  and  Sherrod.  It  appears  from 
the  record  that  when  the  testimony  of  the  Joneses  was  offered 
on  behalf  of  the  state  and  appellant  interposed  his  objection, 
the  prosecuting  attorney  promised  to  connect  up  the  testimony 
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of  the  Joneses  hy  other  testimony,  with  appellant.  It  does 
not  appear,  however,  from  the  testimony  of  any  witness,  or 
from  any  evidence  in  the  record,  that  this  testimony  was  ever 
in  any  way  connected  with  the  appellant,  at  least  in  so  far  as 
the  same  might  be  material  to  the  issue  in  the  case. 

The  testimony  of  the  Joneses  must  be  regarded  as  highly 
prejudicial  to  the  appellant,  for  the  reason  that  it  leaves  the 
insinuation  that  appellant  was  such  a  vile  and  loathsome 
character  that  he  would  use  the  language  referred  to  specifi- 
cally by  the  witness  Levi  Jones,  in  the  presence  of  ladies.  It 
is  unnecessary  to  refer  in  this  opinion  to  the  exact  language 
used  as  shown  by  the  record ;  suflSce  it  to  say  that  the  language 
is  unfit  to  be  spread  upon  the  records  of  this  court.  As  above 
indicated,  there  is  no  evidence  in  the  record  which  in  any  way 
connects  appellant  with  the  use  of  said  language,  and  to  per- 
mit the  witnesses  to  testify  in  regard  to  it  could  not,  it  seems 
to  us,  but  have  the  most  prejudicial  effect  upon  the  jury. 

The  testimony  of  Glorifield  and  Sherrod  was  highly  preju- 
dicial to  appellant,  and  clearly  inadmissible  under  the  rule 
announced  by  this  court  in  the  case  of  State  v.  Buster,  28  Ida. 
110, 152  Pac.  196,  where  the  court  said : 

**The  true  rule  is  that  the  circumstances  themselves  in  con- 
nection with  the  threat  must,  with  a  reasonable  degree  of  cer- 
tainty,  establish  the  fact  that  appellant  alluded  to  or  directed 
the  threat  in  question  against  the  deceased,  before  it  can  be 
admitted  in  evidence  against  him;  and,  if  the  circumstances 
in  proof  leave  this  matter  in  doubt,  that  doubt  must  be  solved 
in  favor  of  the  defendant  and  the  threat  excluded." 

There  is  nothing  in  the  record  which  would  indicate  in  the 
remotest  manner  that  appellant  was  insulting  to  or  directing 
his  remarks  toward  deceased  when  he  made  the  alleged  threats. 
In  this  connection  we  desire  to  call  attention  to  the  testimony 
of  the  witness  Sherrod,  which  was  in  part  as  follows : 

**Q.  What  did  the  defendant  do  at  that  timet 

**A.  Well,  he  come  up,  and  he  wanted  to  borrow  my  coat, 
and  I  says  to  him,  I  says:  *I  will  have  to  have  my  coat  to  hide 
my  dirty  shirt,'  and  he  says  to  me:  *My  shirt  is  dirtier  than 
yours,'  and  picked  up  the  coat  and  put  it  on, 

"Q.  What  did  you  tell  him? 
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"A.  Well,  I  eays  to  him :  *I  don't  care  if  you  wear  my  coat, 
but  be  careful,  and  not  get  it  cut  up,  like  the  scrape  last 
night,'  that  was  the  first  thing  we  heard  of  when  we  come  to 
town,  about  the  matter  the  night  before, 

"Q.  What  did  he  say  t 

**A.  He  says:  *If  there  is  any  cutting  done,  I  will  be  there,* 
or  something  to  that  effect,  or  remark.  He  said  it  in  a  joshing 
way." 

These  statements  of  appellant  cannot  by  any  stretch  of  the. 
imagination  be  said  to  allude  to  or  to  be  directed  toward  de- 
ceased, or  to  constitute  such  a  threat  as  would  indicate  that 
the  appellant  had  deceased  in  mind  when  he  made  the  state- 
ments ;  hence  the  testimony  should  have  been  excluded  under 
the  rule  above  quoted  in  the  Buster  case. 

Appellant's  seventh  assignment  of  error  relates  to  certain 
instructions  given  by  the  court  which  it  is  alleged  by  appel-  • 
lant  are  erroneous  and  prejudicial,  and  refers  particularly  to 
instructions  Nos.  7,  8,  9,  10,  11,  18  and  30.  We  will  confine 
this  opinion  to  a  discussion  of  instructions  Nos.  8,  18,  9,  10 
and  30,  only.  That  portion  of  instruction  No.  8  to  which  ap- 
pellant takes  exception  reads  as  follows: 

**  Malice  includes  not  only  anger,  hatred  and  revenge,  but 
every  other  unlawful  and  unjustifiable  motive." 

We  think  this  instruction  should  not  have  been  given.  As 
was  said  by  Chief  Justice  Shaw  in  Commonwealth  v.  York, 
9  Met.  (Mass.)  93-104,  43  Am.  Dec.  373: 

**  Malice,  although  in  its  popular  sense  it  means  hatred, 
ill  will  or  hostility  to  another,  yet,  in  its  legal  sense,  has  a 
very  different  meaning,  and  characterizes  all  acts  done  with 
an  evil  disposition,  a  wrong  and  unlawful  motive  or  purpose ; 
the  wilful  doing  of  an  injurious  act  without  lawful  excuse." 

The  same  opinion  quotes  the  opinion  of  Mr.  Justice  Bailey, 
in  Bromage  v.  Prosser,  4  Bam.  &  C.  255,  giving  the  legal  de- 
scription of  malice  in  contradistinction  to  the  popular  sense 
in  which  the  term  is  commonly  used,  as  follows : 

'' Malice,  in  common  acceptation,  means  ill  will  against  a 
person ;  but  in  its  legal  sense  it  means,  a  wrongful  act,  done 
intentionally,  without  just  cause  or  excuse " 
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The  instruction  as  given  was  misleading,  in  that  it  would 
lead  the  jury  to  believe  that  they  would  be  justified  in  finding 
that  an  act  was  done  with  malice  if  done  in  anger.  Whereas 
a  killing  done  in  anger  might  amount  only  to  manslaughter, 
which  is  the  unlawful  killing  of  a  human  being  without  malice. 

An  examination  of  instruction  No.  2  discloses  the  fact  that 
malice  was  correctly  and  sufficiently  defined  by  said  instruc- 
tion, and  instruction  No.  8  only  added  confusion  to  the  defini- 
tion there  given,  and  while  these  instructions,  standing  alone, 
in  and  of  themselves  may  not  be  sufficient  to  warrant  a  re- 
versal of  the  case,  yet  when  considered  with  other  errors  oc- 
curring upon  the  trial  must  be  regarded  as  prejudicial.  Nor 
is  it  any  answer  to  this  objection  to  say  that  instruction  No.  2 
correctly  stated  the  law  upon  the  subject.  The  result  served 
to  confuse  the  jury,  and  renders  it  impossible  to  determine 
whether  in  their  deliberations  they  followed  the  law  as  cor- 
rectly or  as  incorrectly  set  before  them.  (People  v.  Campbell, 
30  Cal.  312;  People  v.  Anderson,  44  Cal.  65;  People  v.  Wong 
Ah  Ngow,  54  Cal.  151,  35  Am.  Rep.  69 ;  People  v.  Messersmiih, 
57  Cal.  575;  PeojAe  v.  Thompson,  93  Cal.  506,  28  Pac.  589; 
Peo^e  V.  Pearne,  118  Cal.  154,  50  Pac.  376.) 

In  the  18th  instruction  given  by  the  court,  wherein  the  court 
was  attempting  to  define  the  difference  between  murder  in  the 
first  degree  and  murder  in  the  second  degree,  we  find  the 
following  ch'arge: 

*'But  while  the  purpose,  the  intent  and  its  execution  may 
follow  thus  rapidly  upon  each  other,  it  is  proper  for  the  jury 
to  take  into  consideration  the  shortness  of  such  interval  in 
considering  whether  stich  sudden  and  speedy  execution  may 
not  be  attributed  to  sudden  passion  and  anger,  rather  than  to 
deliberation  and  premeditation  which  must  characterize  the 
higher  offense. ' '     ( Italics  ours. ) 

While  this  instruction  was  approved  by  this  court  in  State 
V.  Shuff,  9  Ida.  115-128,  72  Pac.  664,  the  objectionable  portion 
above  italicized  was  not  there  discussed,  and  no  objection 
appears  to  have  been  taken  thereto.  However,  the  instruc- 
tion was  clearly  misleading,  in  that  it  purports  to  include  in 
the  definition  of  murder  in  the  second  degree  elements  which 
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are  present  and  tend  to  constitute  only  manslaughter.  This 
distinction  was  clearly  pointed  out  in  the  concurring  opinion 
of  Angellotti,  J.,  in  the  case  of  People  v,  Maughs,  149  Cal. 
253,  266,  86  Pac.  187-192,  which  concurring  opinion  was  con- 
curred in  by  Shaw  and  Sloss,  JJ.  The  charge  in  the  instruc- 
tion there  construed  was  essentially  the  same  as  the  charge 
above  quoted  from  instruction  No.  18,  in  the  case  at  bar.  In 
his  concurring  opinion  Angellotti,  J.,  said:  *'The  statements 
contained  in  this  information  would  have  been  material  in  de- 
termining as  between  murder  and  manslaughter,  but  as  be- 
tween the  two  degrees  of  murder  they  had  no  place,  and  we  are 
unable  to  say  that  they  did  not  mislead  the  jury  to  the  preju- 
dice of  the  defendant. ' '  {People  v.  Freel,  48  Cal.  436 ;  People 
V.  Crowey,  56  Cal.  36 ;  People  v.  Kemaghan,  72  Cal.  609,  14 
Pac.  566;  People  v.  Bruggy,  93  Cal.  476,  29  Pac.  26;  State 
V.  VaugJian,  22  Nev.  302,  39  Pac.  733.) 

We  will  now  discuss  instructions  Nos.  9  and  10,  respectively, 
to  which  exceptions  are  taken.  These  instructions  are  iden- 
tical in  so  far  as  the  point  involved  is  concerned.  The  par- 
ticular charge  complained  of,  is:  "That  if  you  believe  beyond 
a  reasonable  doubt  that  the  deceased  was  engaged  in  assault- 
ing the  defendant  then  you  may  take  into  consideration  the 
relative  size  and  strength  of  the  deceased  and  the  defendant." 

Appellant  urges  that  this  instruction  places  a  burden  upon 
the  defense,  which  is  unwarranted  in  law,  in  that  it  requires 
him  to  establish  some  element  of  his  defense  beyond  a  rea- 
sonable doubt.  We  have  made  a  very  diligent  search  of  the 
authorities  bearing  upon  the  charge  used  in  this  instruction ; 
only  one  case  has  been  found  where  a  similar  instruction  was 
held  not  erroneous,  which  was  the  case  of  Patterson  v.  People, 
46  Barb.  (N.  Y.)  625.  The  court  there  attempts  to  distin- 
guish the  case  of  People  v.  McCarm,  16  N.  Y.  58,  69  Am.  Dec. 
642,  cited  by  appellant  in  the  case  at  bar,  and  upheld  the  in- 
struction complained  of,  requiring  the  defendant  to  establish 
the  defense  of  insanity  beyond  a  reasonable  doubt.  But  the 
New  York  court,  in  the  later  case  of  People  v,  Schryver,  42 
N.  Y.  1-8, 1  Am.  Rep.  480,  where  the  same  question  was  again 
presented,  speaking  through  Earl,  C.  J.,  said: 
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**The  judge  presiding  at  the  trial  of  this  case  is  said  to 
have  followed  in  his  charge  the  case  of  Patterson  v.  People, 
46  Barb.  (N.  Y.)  625,  in  which,  in  a  case  of  homicide,  it  was 
held  in  substance  that  the  prisoner  was  bound  to  prove  his 
justification  beyond  a  reasonable  doubt.  No  authority  is  cited 
to  uphold  this  rule,  and  it  is  clearly  against  every  authority 
that  can  be  found  in  the  books." 

The  early  Massachusetts  cases  adhered  to  the  doctrine  that 
the  killing  being  proven  or  admitted,  the  defendant  to  estab- 
lish excuse  or  justification  must  do  so  by  preponderance  of 
the  evidence.  (Commonwealth  v.  Webster,  5  Cush.  (Mass.) 
295,  52  Am.  Dec.  711;  Commonwealth  v.  Rogers,  7  Met. 
(Mass.)  500,  41  Am.  Dec.  458;  Commonwealth  v.  York,  9 
Met.  (Mass.)  93,  43  Am.  Dec.  373;  Commonwealth  v,  Knapp. 
10  Pick.  (Mass.)  477,  20  Am.  Dec.  534.)  But  the  later  cases 
in  the  same  jurisdiction  have  relaxed  the  rule  and  have  ad- 
hered to  the  more  modem  rule,  that  if  the  evidence  of  the  de- 
fendant which  tended  to  prove  excuse  or  justification  was  such 
that  taken  together  with  the  other  evidence,  the  jury  were 
left  in  reasonable  doubt  as  to  whether  or  not  the  defendant 
was  guilty,  they  should  acquit  him.  Commonwealth  v.  Choate, 
105  Mass.  451,  Commonwealth  v.  Pomeroy,  117  Mass.  143 
(reported  in  Whart.  Hom.,  2d  ed.,  Appendix),  and  cited  in 
the  opinion  of  Mr.  Justice  Harlan,  in  Davis  v.  United  States, 
160  U.  S.  469-483, 16  Sup.  Ct.  353,  40  L.  ed.  499,  in  connection 
with  the  following  quotation : 

''It  was  contended  by  the  prosecution  that  the  question 
of  sanity,  raised  by  the  defendant,  was  to  be  determined  by 
the  preponderance  of  proof;  that  the  commonwealth  was  not 
bound  to  prove  the  sanity  of  the  accused  beyond  a  reasonable 
doubt.  But  the  court  said:  *The  burden  is  upon  the  gov- 
ernment to  prove  everything  essential  beyond  a  reasonable 
doubt ;  and  that  burden,  so  far  as  the  matter  of  sanity  is  con- 
cerned, is  ordinarily  satisfactorily  sustained  by  the  presump- 
tion that  every  person  of  sufficient  age  is  of  sound  mind  and 
understands  the  nature  of  his  acts.  But  when  the  circum- 
stances are  all  in,  on  the  one  side  and  on  the  other;  on  the 
one  side  going  to  show  a  want  of  adequate  capacity,  on  the 
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other  side  going  to  show  usual  intelligence, — ^when  the  whole 
is  in,  the  burden  rests  where  it  was  in  the  beginning,  upon 
the  government  to  prove  the  ease  beyond  a  reasonable  doubt.'  " 

In  the  case  of  Commonwealth  v.  York,  supra,  Mr.  Justice 
Wilde  wrote  a  very  able  dissenting  opinion,  holding  that: 
"The  burden  of  proof,  in  every  criminal  case,  is  on  the 
Commonwealth  to  prove  all  the  material  allegations  in  the 
indictment;  and  if,  on  the  whole  evidence,  the  jury  have  a 
reasonable  doubt  whether  the  defendant  is  guilty  of  the  crime 
charged  they  are  bound  to  acquit  him." 

The  dissenting  opinion  of  Mr.  Justice  Wilde,  supra,  has 
been  followed  in  the  later  Massachusetts  cases  and  is  now  the 
law  in  that  jurisdiction.  {Commonwealih  v.  Heath,  11  Gray 
(Mass.) 9 .304 ;  Commonwealth  v,  Choate,  supra;  Comm4)nwealth 
V.  Pomeroy,  supra.) 

In  the  case  of  Davis  v.  United  States,  supra,  the  court,  after 
reviewing  the  English,  Massachusetts,  New  York,  New  Jersey, 
Illinois,  New  Hampshire,  Michigan,  Mississippi,  Tennessee  and 
Indiana  cases,  Ouiteau's  Case,  10  Fed.  161,  and  the  previous 
cases  in  the  supreme  court  of  the  United  States,  said : 

''It  seems  to  us  that  undue  stress  is  placed  in  some  of  the 
cases  upon  the  fact  that  in  prosecutions  for  murder  the  de« 
f ense  of  insanity  is  frequently  resorted  to  and  is  sustained  by 
the  evidence  of  ingenious  experts  whose  theories  are  difficult 
to  be  met  and  overcome.  Thus,  it  is  said,  crimes  of  the  most 
atrocious  character  often  go  unpunished,  and  the  public  safety 
is  thereby  endangered.  But  the  possibility  of  such  results 
must  always  attend  any  system  devised  to  ascertain  and  pun- 
ish crime,  and  ought  not  to  induce  the  courts  to  depart  from 
principles  fundamental  in  criminal  law,  and  the  recognition 
and  enforcement  of  which  are  demanded  by  every  considerar 
tion  of  humanity  and  justice.  No  man  should  be  deprived 
of  his  life  under  the  forms  of  law  unless  the  jurors  who  try 
him  are  able,  upon  their  consciences,  to  say  that  the  evidence 
before  them,  by  whomsoever  adduced,  is  sufficient  to  show  be- 
yond a  reasonable  doubt  the  existence  of  every  fact  necessary 
to  constitute  the  crime  charged.'' 
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From  our  examination  of  the  authorities  we  are  convinced 
that  the  more  modern  and  the  better  rule,  and  the  rule  which 
more  nearly  agrees  with  the  fundamental  principles  not  only 
of  criminal  law  but  of  humanity  and  justice,  is  to  the  effect 
that  the  defendant  is  not  required  to  establish  circumstances 
in  mitigation  or  that  justify  or  excuse  his  act,  either  beyond 
a  reasonable  doubt  or  by  a  preponderance  of  the  evidence,  but 
ia  only  bound  to  prove  such  circumstances  as  any  fact  is  to 
be  proved,  and  if  the  proof  creates  a  reasonable  doubt  of  the 
defendant's  guilt,  he  is  entitled  to  an  acquittal,  and  the  jury 
should  be  so  instructed.  (Cases  in  point,  supra;  Alexander 
V.  People,  96  HI.  96 ;  Appleton  v.  Peoj^e,  171  HI.  473,  49  N.  E. 
708;  Trogdon  v.  State,  133  Ind.  1,  32  N.  E.  725;  Lovejoy  v. 
State,  62  Ark.  478,  36  S.  W.  575;  Lewis  v.  State,  29  Tex.  App. 
105,  14  S.  W.  1008;  State  v.  McCluer,  5  Nev.  132;  State  v. 
Pierce,  9  Nev.  291 ;  Boykin  v.  People,  22  Colo.  496,  45  Pac. 
419;  Foley  v.  State,  11  Wyo.  464,  72  Pac.  627;  Culpepper  v. 
State,  4  Okl.  Cr.  103,  140  Am.  St.  668,  111  Pac.  679,  31 
L.  R.  A.,  N.  S.,  1166 iMcClatchey  v.  State  (Okl.  Cr.),  152  Pac. 
1136;  Smith  v.  State  (Okl.  Cr.),  159  Pac.  668.) 

The  early  California  cases  adhered  to  the  doctrine  that  the 
defendant  must  prove  such  circumstances  by  a  preponderance 
of  the  evidence.  {People  v.  Hong  Ah  Duck,  61  Cal.  395; 
People  V.  Raten,  63  Cal.  422.)  But  these  cases  were  expressly 
departed  from  and  the  modem  rule  above  announced  adhered 
to  by  People  v.  Bushton,  80  Cal.  160,  22  Pac.  127,  549.  The 
California  cases  following  People  v.  Bushton,  supra,  are  re- 
viewed briefly  in  the  recent  case  of  People  v.  Petruzo,  13  Cal. 
App.  569,  110  Pac.  325;  see,  also,  People  v.  Bibolsi,  89  Cal. 
492,  26  Pac.  1082;  People  v.  Perini,  94  Cal.  573,  29  Pac.  1027; 
and  also  the  discriminating  case  of  State  v.  Vacos,  40  Utah, 
169, 120  Pac.  497. 

The  more  modem  rule  was  followed  by  the  Montana  court 
in  State  v.  Crean,  43  Mont.  47,  Ann.  Cas.  1912C,  424,  114 
Pac.  603,  citing  People  v.  Bushton,  supra,  with  approval. 

This  court  in  discussing  a  similar  question  indicated  that  an 
instruction  requiring  a  defendant  to  establish  justification  or 
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excuse  by  preponderance  of  the  evidence  was  erroneous. 
{State  V.  STiuff,  supra;  State  v.  Webi,  6  Ida.  428,  55  Pac.  892.) 

As  to  instruction  No.  30,  we  have  to  say  that  this  instruction 
has  no  doubt  been  frequently  given  by  trial  courts  of  this 
state.  Nevertheless,  upon  a  careful  examination  of  the  lan- 
guage here  used,  and  of  the  authorities,  we  are  convinced  that 
it  is  erroneous  and  prejudicial  to  the  rights  of  the  appellant 
This  instruction  reads  as  follows : 

**The  court  instructs  you,  as  a  matter  of  law,  that  when 
the  defendant  testified  as  a  witness  in  this  case,  he  became  as 
any  other  witness  and  his  credibility  is  to  be  tested  by  and 
subject  to  the  same  tests  as  are  legally  applied  to  any  other 
witness;  and  in  determining  the  degree  of  credibility  that 
shall  be  accorded  his  testimony,  the  jury  have  a  right  to  take 
into  consideration  the  fact  that  he  is  interested  in  the  result 
of  the  trial,  as  well  as  his  demeanor  and  conduct  upon  the 
witness-stand,  and  during  the  trial,  and  whether  or  not  he  has 
been  contradicted  or  corroborated  by  other  untnesses  or  cir- 
cumstances. ' '     ( Italics  ours. ) 

The  words  italicized,  it  is  insisted  by  counsel  for  appellant, 
are  prejudicial,  for  the  reason  that  the  defendant  is  singled 
out  and  the  attention  of  the  jury  is  particularly  directed  to 
his  credibility  as  a  witness.  We  think  the  better  rule  for  the 
court  to  follow  is  not  to  single  out  any  special  witness  per- 
sonally and  burden  his  testimony  with  any  suggestions  which 
might  indicate  to  the  jury  that  in  the  opinion  of  the  court 
such  witness  was  liable  to  testify  falsely.  Instructions  as  to 
the  credibilty  of  a  witness  should  be  general,  and  apply 
equally  to  all  of  the  witnesses  for  the  state  and  the  defendant 
alike.  Because  a  witness  may  be  the  defendant  is  no  particu- 
lar reason  why  he  should  be  visited  with  condemnation  upon 
the  one  hand  or  clothed  with  sanctity  upon  the  other.  He  is 
before  the  court  as  a  witness  and  should  be  treated  by  both 
the  court  and  the  jury  just  as  other  witnesses  are  treated,  no 
better  and  no  worse.  And  the  giving  of  such  instruction  can- 
not be  regarded  as  otherwise  than  erroneous.  {People  v. 
Maughs,  supra;  Fletcher  v.  State,  2  Okl.  Cr.  300,  101  Pac. 
599,  23  L.  R.  A.,  N.  S.,  581;  Culpepper  v.  State,  supra;  Buck* 
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ley  V.  State,  62  Miss.  705 ;  State  v.  Webb,  supra;  People  v. 
Vereneseneckookockhoff,  129  Cal.  497,  58  Pac.  156 ;  2  Thomp- 
son, Trials,  2d  ed.,  sec.  2421 ;  Banks  v.  State,  2  Okl.  Cr.  339, 
101  Pac.  610;  Crow  v.  State,  3  Okl.  Cr.  428, 106  Pac.  556.) 

For  the  reasons  above  expressed  we  have  reached  the  con- 
clusion that  appellant  did  not  have  the  fair  and  impartial 
trial  to  which  the  laws  of  this  state  entitle  him. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  the  trial  court  to  grant  the  appellant  a  new  trial. 

Morgan  and  Bice,  JJ.,  concur. 
Petition  for  rehearing  denied. 


(Marcli  31,  1917.) 

CHARLES  JAIN  and  JESSIE  JAIN,  His  Wife,  and  W.  E. 
TIPTON  and  NELLIE  TIPTON,  His  Wife,  Appellants, 
V.  WILLIAM  PRIEST  and  MARIE  PRIEST,  His  Wife, 
Respondents. 

[164  Pac.  364.] 

Habeas  Corpus — Judgment  or  District  Court  Appealable — Jubisdic- 
TiON  OF  Supreme  Court  to  Make  Writ  Returnable  Betore  Any 
District  Court  —  Custody  of  Children  —  Evidence  —  Priyiueged 
Communications— ^Guardianship  of  Minor  by  Benevolent  Cor- 
poration— By  Parents— Authority  fob  Order  of  Adoption — Ju- 
risdiction of  Probate  Court — Notice  of  Proceedings — Oonfliot 
of  Evidence. 

1.  The  judgment  of  a  district  eourt  in  a  Ttdbeas  corpus  proceed- 
ing, involving  the  custody  of  a  child,  is  appealable. 

2.  The  supreme  court  is  authorized  to  make  a  writ  of  habeas 
carpus  issued  by  it  returnable  before  any  district  court. 

3.  Where  children  have  been  removed  from  the  custody  of  their 
parents  by  the  probate  court  because  of  certain  faults  of  the  par- 
ents, specified  in  the  findings  and  order  of  the  court,  and  the  ques- 
tion as  to  whether  the  parentis  have  overcome  these  faults  and  per- 
manently reformed  arises  in  a  subsequent  proceeding  by  which  the 
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parents  attempt  to  regain  the  custody  of  the  children,  the  material 
evidence  is  evidence  as  to  the  conduct  of  the  parents  since  the  chil- 
dren were  taken  from  them,  and  the  exclusion  of  evidence  of  their 
conduct  before  that  time  on  the  ground  of  immateriality  is  not  error. 

4.  Even  if  certain  testimony  of  a  physician  should  have  been 
excluded  on  the  ground  of  privileged  communication,  still  the  ad- 
mission of  it  is  not  reversible  error  where  the  patient,  who  was  also 
a  witness,  testified  on  her  cross-examination  to  substantially  every- 
thing to  which  the  doctor  testified.  As  to  whether  the  testimony 
should  have  been  admitted  over  the  objection  of  appellant,  there 
being  nothing  in  the  record  to  show  that  the  witness  expressly  con- 
tented that  the  testimony  might  be  given,  quaere. 

5.  When  a  benevolent  or  charitable  corporation  is  made  the 
guardian  of  a  child  by  order  of  the  probate  court  under  the  pro- 
visions of  an  act  of  the  10th  session,  approved  March  6,  1&09, 
Bess.  Laws  1909,  p.  38,  the  probate  court  has  the  same  control  over 
such  corporation  as  guardian  as  over  any  other  guardian.  Such 
guardianship  may  be  terminated  by  said  court  in  the  same  manner 
in  which  any  other  guardianship  may  be  terminated. 

6.  While  such  corporation  may  voluntarily  resign  the  guardian- 
ship or  apply  to  the  court  for  permission  to  surrender  the  children 
to  the  parents,  the  ultimate  decision  as  to  whether  the  guardian- 
ship shall  be  terminated  or  the  children  surrendered  to  the  parents 
is  with  the  probate  court  in  each  case. 

7.  Whenever  it  appears  to  the  probate  court  on  application  of 
the  ward  or  otherwise  that  the  guardianship  is  no  longer  necessary, 
it  may  be  terminated.  Beasonable  notice  of  the  proceedings  and 
termination  of  the  guardianship  should  be  given  the  guardian. 

8.  That  certain  order  made  by  the  probate  court  for  Shoshone 
county  in  this  case  on  October  2,  1915,  has  the  force  and  effect  of 
an  order  terminating  the  guardianship  of  the  Idaho  Children's  Home 
Finding  and  Aid  Society.  Under  the  facts  of  this  case  the  society 
had  sufficient  notice  of  the  proceedings  to  be  bound  by  such  order. 

9.  Such  benevolenet  or  charitable  corporation,  as  guardian  of 
minor  children,  has  no  authority  to  consent  to  their  adoption  when 
the  children  are  not  surrendered  to  it  by  the  parents,  but  are  com- 
mitted to  it  as  guardian  by  the  probate  court  in  a  proceeding  by 
which  they  are  taken  from  the  parents  without  their  consent. 

10.  Under  sec.  270S,  Rev.  Codes,  a  probate  judge  is  not  au- 
thorized to  make  an  order  of  adoption  of  children  without  the  con- 
sent of  their  parents,  on  the  ground  that  such  parents  have  been 
judicially  deprived  of  their  children  on  account  of  neglect,  unless 
it  appears  in  the  record  before  such  judge  that  such  is  a  fact. 
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11.  A  probate  judge  is  not  authorized  to  make  an  order  of 
adoption  of  children  without  the  consent  of  the  parents  on  the 
ground  that  the  parents  hare  been  judicially  deprived  of  the  cus- 
tody of  their  children  on  account  of  neglect,  unless  it  appears  in 
the  record  before  him  that  the  parents  have  been  permanently  and 
absolutely  deprived  of  such  custody  by  a  final  and  unconditional 
judgment  of  a  court.  An  order  of  a  probate  court  temporarily 
depriving  the  parents  of  the  custody  of  their  children,  but  granting 
them  an  opportunity  to  reclaim  the  children  upon  a  proper  showing 
of  reform,  is  not  such  a  judgment  as  dispenses  with  the  necessity 
for  the  consent  of  the  parents  to  an  adoption  proceeding. 

12.  That  certain  order  of  the  probate  court  of  Shoshone  county 
in  this  case  made  on  October  2,  1^15,  by  which  the  children  of 
appellants  were  removed  from  their  custody  and  committed  to  the 
custody  of  the  Idaho  Children's  Home  Finding  and  Aid  Society, 
as  guardian,  does  not  permanently  and  absolutely  deprive  the  par- 
ents of  the  custody  of  their  children^  and  is  not  such  a  final  and 
unconditional  judgment  as  dispenses  with  the  necessity  of  the  con- 
sent of  the  parents  to  adoption  proceedings. 

13.  As  to  whether  the  parents  must  in  all  cases  be  notified  of 
adoption  proceedings  in  order  to  make  the  same  binding  upon  them, 
quaere, 

14.  The  parents  of  minor  children,  being  themselves  competent 
to  transact  their  own  business,  and  not  otherwise  unsuitable,  are 
entitled  to  the  guardianship  and  custody  of  said  ehildrem.  (Rev. 
Codes,  sec.  5774.) 

15.  There  being  a  substantial  conflict  in  the  evidence  as  to 
whether  the  parents  have  reformed  and  are  now  suitable  persons  to 
have  the  custody  of  their  minor  children,  the  findings  of  the  dis- 
trict court  in  favor  of  the  appellants  on  that  point  will  not  be 
disturbed  by  this  court  on  appeal. 

[As  to  the  custody  of  children  and  to  whom  it  should  be  awarded 
nnder  habeas  corpw,  see  note  in  20  Am.  Dec.  S30.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

On  application  of  William  Priest  and  Marie  Priest,  writs  of 
habeas  corpus  were  issued  out  of  this  court  for  William  Priest 
and  Ruth  Priest,  minor  children  of  said  applicants,  and  made 
returnable  in  the  District  Court  of  the  First  Judicial  District. 
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Appeal  is  taken  from  the  judgment  of  that  court  ordering  the 
children  returned  to  their  parents.    Affirmed. 

John  Nisbet,  for  Appellants. 

The  children's  welfare  is  the  guiding  star.  (Adrino  v. 
Yates,  12  Ida.  618,  87  Pac.  787;  Schatz  v.  Boenitz,  86  Wis.  31, 
39  Am.  St.  873,  56  N.  W.  194,  21  L.  R.  A.  483 ;  Jacob  v.  Sheets, 
99  Ind.  328 ;  In  re  Hamilton,  66  Kan.  754,  71  Pac.  817 ;  FUberi 
V.  Schroeder,  37  Neb.  571,  56  N.  W.  307 ;  Rice  v.  Bice,  21  Tex. 
58;  In  re  Hickey,  85  Kan.  556, 118  Pac.  56,  41  L.  R.  A.,  N.  S., 
564;  In  re  Sharp,  15  Ida.  120,  96  Pac.  563, 18  L.  R.  A.,  N.  S., 
886.) 

The  probate  court  of  Shoshone  county  made  an  order  re- 
moving the  Children's  Home  Finding  and  Aid  Society  from 
its  guardianship,  ex  parte,  and  without  in  any  manner  notify- 
ing the  guardian  of  such  proceedings.  Before  this  order  could 
be  binding  on  the  society  it  would  be  necessary  for  the  children 
to  be  in  Shoshone  county  at  the  time  of  the  filing  of  the  peti- 
tion; there  must  be  a  complaint  to  the  probate  court  and  a 
showing  that  the  children  are  not  being  properly  cared  for; 
the  guardian  must  have  a  reasonable  notice  of  the  proceeding. 
(In  re  Sharp,  15  Ida.  120,  96  Pac.  563, 18  L.  R.  A.,  N.  S.,  886; 
1909  Sess.  Lfaws,  sec.  1,  subn.  (d),  p.  39.) 

Under  sec.  2703,  Rev.  Codes,  the  guardian  could  consent  to 
the  adoption  of  the  children,  since  the  parents  had  been  de- 
prived of  the  children  on  account  of  their  neglect  of  the  chil- 
dren and  their  immoral  conduct.  {In  re  McBae,  189  N.  Y.  142, 
12  Ann.  Cas.  505,  81 N.  E.  956.) 

Peatherstone  &  Pox,  for  Respondents, 

The  jurisdiction  of  the  supreme  court  in  issuing  a  habeas 
corpus  writ  pursuant  to  its  constitutional  and  statutory 
authority  is  not  limited  to  the  jurisdiction  of  the  district  where 
the  children  are.    {People  v.  Booker,  51  Cal.  317.) 

The  probate  courts  are  courts  of  original  jurisdiction  in  the 
matter  of  guardianship  {In  re  Sharp,  15  Ida.  120,  96  Pac.  563, 
18  L.  R.  A.,  N.  S.,  886;  sees.  3840,  3842,  3810,  Rev.  Codes), 
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and  courts  of  record.  (Dewey  v.  Schreiber  Implement  Co., 
12Ida.280,85Pac.  921.) 

An  order  for  adoption  is  not  a  judgment.  (In  re  Williams, 
102  Cal.  70-76,  41  Am.  St.  163,  36  Pac.  407;  Estate  of  Camp, 
131  Cal.  469,  82  Am.  St.  371,  63  Pac.  736;  Estate  of  Stevens, 
83  Cal.  322, 17  Am.  St.  252,  23  Pac.  379.) 

It  is  only  in  cases  of  the  most  imperative  necessity  where  it 
appears  that  serious  and  permanent  detriment  to  the  rights 
and  interest  of  the  child  are  threatened,  that  courts  will  de- 
prive the  father  and  mother  of  the  custody  of  the  children. 
(In  re  WUson  (N.  J.),  55  Atl.  160,  162;  MarkweU  v.  Pereles, 
95  Wis.  406,  69  N.  W.  798;  Terry  v.  JoJinson,  73  Neb.  653,  103 
N.  W.  319;  Van  Auken  v.  Wieman,  128  Iowa,  476,  104  N.  W. 
464.) 

Where  the  evidence  is  conflicting,  a  finding  will  not  be  dis- 
turbed. (Cameron  Lumber  Co.  v.  Stack-Gibbs  Lumber  Co., 
26  Ida.  626,  144  Pac.  1014;  Jensen  v.  Bumgamer,  28  Ida.  706, 
156  Pac.  114;  Pomsroy  v.  Gordan,  25  Ida.  279,  137  Pac.  888; 
Wolf  V.  Eagleson,  29  Ida.  177,  157  Pac.  1122.) 

An  order  appointing  a  guardian,  or  for  the  custody  of  a 
child,  is  temporary.  (29  Cyc.  164;  Turner  v.  Turner,  93  Miss. 
167,  46  So.  413;  McGough  v.  McGough,  136  Ala.  170,  33  So. 
860 ;  Patten  v.  Shapiro,  154  S.  W.  687.) 

Due  process  of  law  demands  notice  and  an  opportunity  to 
be  heard.  (Mix  v.  County  Commrs.,  18  Ida.  695,  112  Pac.  215, 
32  L.  R.  A.,  N.  S.,  534;  Eagleson  v.  Rubin,  16  Ida.  92, 100  Pac. 
765;  Ex  parte  Martian,  29  Ida.  716,  161  Pac.  573;  Scott  v. 
McNeal,  154  U.  S.  34-51,  14  Sup.  Ct.  1108,  38  L.  ed.  896; 
Sullivan  v.  People,  224  111.  468,  79  N.  E.  695 ;  Ex  parte  Living- 
ston,  151  App.  Div.  1,  135  N.  Y.  Supp.  328.) 

McCarthy,  District  Judge. — This  case  involves  the  ques- 
tion of  the  right  to  the  custody  of  Ruth  Priest  and  William 
Priest,  the  minor  children  of  William  Priest  and  Marie  Priest, 
the  respondents.  The  appellants,  W.  E.  Tipton  and  Nellie 
Tipton,  claim  right  to  the  custody  of  Ruth  Priest,  and  the  ap- 
pellants, Charles  Jain  and  Jessie  Jain,  claim  right  to  the 
custody  of  William  Priest    Two  petitions  for  writs  of  habeas 
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corpus  were  filed  in  the  supreme  court  by  the  parents,  one  al- 
leging that  Ruth  Priest  is  unlawfully  detained  by  Mr.  and  Mrs. 
Tipton,  and  the  other  alleging  that  William  Priest  is  unlaw- 
fully detained  by  Mr.  and  Mrs.  Jain.  A  writ  was  issued  in 
each  case  and  made  returnable  in  the  district  court  of  the  first 
judicial  district,  before  Honorable  William  W.  Woods,  Dis- 
trict Judge.  The  two  cases  were  consolidated  for  trial,  and 
the  district  court  ordered  the  children  returned  to  their 
parents.  From  that  order  and  judgment  of  the  district  court 
an  appeal  is  prosecuted  to  this  court  by  Mr.  and  Mrs.  Tipton 
and  Mr.  and  Mrs.  Jain. 

In  September,  1914,  a  petition  was  filed  in  the  probate  court 
for  Shoshone  county,  alleging  that  the  appellants  were  not 
proper  persons  to  have  the  care  and  custody  of  said  minor 
children,  and  praying  that  a  citation  be  issued  by  said  court 
to  appellants,  requiring  them  to  show  cause  why  said  children 
should  not  be  removed  from  their  custody  and  control  and 
surrendered  to  the  Idaho  Children's  Home  Finding  and  Aid 
Society  and  treated  as  wards  of  the  court.  A  hearing  was 
had.  The  court  found  that  the  appellants  were  at  that  time 
unfit  and  improper  persons  to  have  the  control  and  custody 
of  the  said  children,  and  adjudged  that  the  said  children 
should  be  removed  from  the  custody  and  control  of  the  ap- 
pellants and  surrendered  to  the  Idaho  Children 's  Home  Find- 
ing and  Aid  Society,  to  be  treated  as  wards  of  the  court. 
The  Idaho  Children's  Home  Finding  and  Aid  Society  will 
hereafter  be  referred  to  in  this  opinion  as  the  society.  The 
children  were  taken  to  the  branch  home  of  the  society  at  Lewis- 
ton,  Idaho.  The  probate  judge,  the  appellants,  the  repre- 
sentative of  the  society  at  Lewiston  and  everyone  else 
concerned  understood  that  the  order  was  not  a  final  order, 
permanently  depriving  the  parents  of  the  custody  of  the 
children,  but  merely  an  order  temporarily  depriving  them  of 
such  custody  until  such  time  as  they  should  reform  and  con- 
vince the  court  that  they  were  again  entitled  to  the  children. 

On  Oct.  2,  1915,  the  probate  judge,  upon  petition  of  the 
parents,  found  that  they  had  reformed  and  were  proper  per- 
sons to  have  the  care  and  custody  of  their  children,  and  made 
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a  written  order  to  the  effect  that  the  children  should  be  re- 
moved from  the  custody  of  the  society  and  returned  to  the 
parents.  On  the  same  day  he  wrote  a  letter  to  the  repre- 
sentative of  the  society  at  Lewiston,  inclosing  a  copy  of  the 
order.  The  representative  at  first  acquiesced  in  this  action, 
as  shown  by  his  letter  of  Oct.  4th.  Having  later  heard  some 
disquieting  rumors  concerning  the  parents,  the  probate  judge, 
on  Oct.  7th,  sent  a  telegram  to  the  representative  telling  him 
to  hold  the  children,  that  other  developments  made  it  neces- 
sary to  revoke  the  order  for  their  return. 

On  Oct.  11th,  the  society,  through  its  state  superintendent, 
consented  to  the  adoption  of  Ruth  Priest  by  Mr.  and  Mrs. 
Tipton,  and  of  William  Priest  by  Mr.  and  Mrs.  Jain.  On 
Oct.  15th,  adoption  proceedings  were  had  in  the  probate  court 
for  Latah  county,  by  which  the  Tiptons  adopted  Ruth  Priest 
and  the  Jains  adopted  William.  The  Jains  and  Tiptons  were 
residents  of  Latah  county ;  by  permission  of  the  society,  Ruth 
had  been  living  with  the  Tiptons  and  William  had  been  living 
with  the  Jains  for  some  months  prior  to  the  adoption. 

On  Oct.  11th,  the  probate  judge  having  satisfied  himself 
that  the  rumors  about  the  parents  were  unfounded,  wrote  the 
representative  of  the  society  stating  in  effect  that  after  in- 
vestigation he  had  decided  the  children  should  be  returned  to 
the  parents,  and  directed  that  arrangements  be  made  for  that 
purpose.  The  society  replied  that  the  children  had  been 
adopted  and  that  it  no  longer  had  control  over  them.  There- 
after the  parents  sued  out  writs  of  Tiabeas  corpus,  resulting  in 
the  proceedings  above  mentioned. 

The  first  question  which  arises  in  this  case  is  whether  a 
judgment  of  a  district  court  in  a  habeas  corpus  proceeding 
involving  the  custody  of  a  child  is  appealable.  While  the 
question  is  not  raised  by  either  of  the  parties  to  the  action, 
we  think  that  it  is  squarely  raised  by  the  proceedings  and  that 
it  is  the  duty  of  the  court  to  take  notice  of  it.  Sec.  4807,  Rev. 
Codes,  as  amended  by  chap.  Ill,  Sess.  Laws  1911,  provides 
that  an  appeal  may  be  taken  to  the  supreme  court  from  a  final 
judgment  of  the  district  court  in  an  action  or  special  pro- 
ceeding commenced  in  the  court  in  which  the  same  is  ren- 
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dered.  This  relates  only  to  civil  actions  or  special  proceed- 
ings of  a  civil  nature.  A  proceeding  in  fca6e<w  carpus  to 
determine  the  right  to  the  custody  of  a  child  is  a  proceeding 
of  a  civil  nature,  and  more  especially  of  an  equitable  nature. 
(Andrino  v.  Yates,  12  Ida.  618,  87  Pac,  787;  Harrison  v. 
Barker .  44  Utah,  541,  142  Pac.  716;  Telschek  v.  Fritsch,  38 
Tex.  Cr.  43,  40  S.  W.  988;  Ex  parte  Calvin,  40  Tex.  Cr.  84, 
48  S.  W.  518;  Hall  v.  WJUppU  (Tex.  Civ.),  145  S.  W.  308- 
310.) 

The  judgment  or  order  of  the  court  is  a  final  jadgment  in 
the  sense  that  by  it  the  parties  to  the  action  are  concluded 
as  to  the  particular  issues  presented.  (Bleakley  v.  Smart, 
(Kan.),  11  Ann.  Cas.  125,  87  Pac.  76;  Cormack  v.  Marshall, 
211  lU.  519,  1  Ann.  Cas.  256,  71  N,  E.  1077,  67  L.  R.  A, 
787 ;  Hall  V.  Whipple,  supra;  Clifford  v.  Williams,  37  Wash. 
460,  79  Pac.  1001 ;  In  re  Hamilton,  66  Kan.  754,  71  Pac.  817.) 
We  are  of  the  opinion  that  the  judgment  of  the  court  in  such 
a  proceeding  is  a  linal  judgment  within  the  purview  of  our 
statute  relating  to  appeals. 

We  conclude  that  an  appeal  lies  from  the  judgment  of  the 
district  court  in  such  a  proceeding.  (Stewart  v.  Paul,  141 
Ala.  516,  37  So.  691;  Bleakley  v.  Smart,  supra;  Hall  v. 
Whipple,  supra;  State  v.  Baird  &  Torrey,  19  N.  J.  Eq.  481 ; 
Jamison  v.  GUbert,  38  Okl.  751,  135  Pac.  342,  47  L.  R.  A., 
N.  S.,  1133;  and  other  cases  cited  above.) 

The  court  is  not  called  upon  to  decide,  and  does  not  decide, 
whether  an  appeal  will  lie  to  this  court  from  the  final  judg- 
ment of  the  district  court  in  the  ordinary  habeas  corpus  pro- 
ceeding involving  the  legality  of  the  imprisonment  of  a  party 
by  virtue  of  the  commitment  of  a  court. 

The  specifications  of  error,  so  called,  are  very  general,  and 
this  court  feels  it  is  called  upon  to  specifically  notice  only 
those  points  which  counsel  has  attempted  to  support  by  ar- 
gument or  citation  of  authorities  in  the  briefs  or  on  the 
argument. 

It  is  contended  that  the  district  court  of  the  first  judicial 
district  had  no  jurisdiction,  and  that  the  case  should  have 
been  sent  to  the  district  court  for  Latah  county,  in  which 
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county  the  children  were  residing.  Under  sees.  3816  and 
8342,  Rev.  Codes,  the  supreme  court  had  the  authority  to  make 
the  writ  returnable  before  any  district  court,  and  in  this 
case  it  made  it  returnable  before  the  district  court,  where  a 
hearing  could  be  had  with  the  greatest  degree  of  convenience 
to  the  witnesses. 

It  is  contended  that  the  court  erred  in  refusing  to  permit 
the  introduction  of  testimony  relative  to  the  conduct  of  Will- 
iam and  Marie  Priest  prior  to  the  time  that  the  children 
were  removed  from  them.  Such  testimony  was  offered  for 
the  purpose  of  showing  the  extent  to  which  the  parents  were 
addicted  to  the  use  of  intoxicating  liquor  and  other  bad 
habits,  as  tending  to  show  whether  or  not  it  would  be  possible 
for  them  to  have  reformed  as  claimed.  The  principal  ques- 
tion of  fact  in  the  case  is  whether  they  had  reformed.  The 
findings  and  order  of  the  probate  court  stand  as  evidence 
against  the  parents,  and  the  burden  was  upon  them  to  show 
that  they  had  corrected  the  serious  faults  set  forth  in  said 
findings.  The  order  of  the  probate  court  could  not  be  col- 
laterally attacked  by  either  party  to  this  proceeding.  It 
does  not  seem,  however,  that  admitting  such  testimony  for 
the  purpose  stated,  would  have  had  the  effect  of  making  a 
collateral  attack  upon  said  order.  However,  the  principal 
question  being  whether  the  parents  had  reformed,  it  seems 
that  the  material  evidence  upon  the  point  is  evidence  as  to 
their  conduct  since  the  children  were  taken  from  them.  From 
the  record  in  this  case  we  do  not  think  that  testimony  as  to 
their  conduct  before  that  time  was  sufficiently  material  to  re- 
quire that  it  be  admitted.  The  rejection  of  such  testimony 
was,  therefore,  justified  on  the  ground  of  its  immateriality. 

The  alleged  error  in  permitting  witnesses  to  testify  rela- 
tive to  what  happened  in  the  proceeding  in  the  probate  court 
of  Latah  county  at  the  time  of  the  alleged  adoption  of  the 
children  is  not  material,  because  this  court  does  not  think 
that  the  mere  fact  that  the  children  and  parties  were  not  ex- 
amined separately,  if  it  be  a  fact,  would  of  itself  invalidate 
the  proceedings. 
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No  objection  to  the  testimony  of  Dr.  Dettman  on  the 
ground  of  privileged  communication  was  made  in  the  trial 
court,  and  that  point  cannot  be  raised  for  the  first  time  in  this 
court.  We  do  not  consider  it  necessary  to  pass  upon  the  ques- 
tion as  to  whether  or  not  the  testimony  of  Dr.  Lindsey  should 
have  been  admitted,  for  the  reason  that  he  testified  only  in 
regard  to  Mrs.  Ella  Rivers,  and  she  herself  on  cross-exam- 
ination admitted  practically  everything  to  which  the  doctor 
testified,  she  stating  that  she  had  been  a  slave  to  the  morphine 
habit  for  29  years  and  six  months.  In  view  of  this  fact 
the  admission  of  the  doctor's  testimony,  even  if  erroneous, 
could  not  be  prejudicial  or  reversible  error. 

Most  of  the  other  points  raised  by  appellants  relate  to 
the  question  of  the  validity  and  effect  of  the  several  pro- 
ceedings had  in  the  probate  court,  to  wit :  First,  the  original 
proceedings  by  which  the  children  were  taken  from  their 
parents  and  committed  to  the  custody  of  the  Children's  Home 
Finding  and  Aid  Society  by  order  of  the  probate  court  for 
Shoshone  county;  second,  the  order  of  the  probate  court  for 
Shoshone  county  by  which  the  guardianship  of  the  society 
was  revoked  and  the  children  were  ordered  returned  to  their 
parents;  third,  the  order  of  adoption  of  the  probate  court 
for  Latah  county. 

We  will  first  consider  the  force  and  effect  of  the  order 
committing  the  children  to  the  custody  of  the  society.  It  is 
ordered  by  the  court  that  the  said  children  be  removed  from 
the  custody  and  control  of  their  parents  and  surrendered  to 
the  society,  to  be  treated  as  wards  of  the  court.  By  using 
the  words  ''wards  of  the  court,''  it  would  seem  that  the 
probate  court  intended  to  retain  some  control  over  the 
children.  The  probate  courts  have  jurisdiction  in  guardian- 
ship matters.  (Const.,  art.  5,  sec.  21.)  For  this  purpose 
they  are  courts  of  general  jurisdiction.  (In  re  Brady,  10  Ida. 
366,  79  Pac.  75 ;  Ex  parte  Sharp,  15  Ida.  120,  96  Pac.  563,  18 
L.  R.  A.,  N.  S.,  886.)  The  legislature  has  no  power  to  de- 
prive the  judicial  department  of  any  power  or  jurisdiction 
which  rightly  pertains  to  it  as  a  co-ordinate  branch  of  the 
government.     (Const.,  art.  5,  sec.  13.)     By  the  order  of  the 
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probate  court,  which  was  made  pursuant  to  the  provisions 
of  sec.  2,  Sees.  Laws  1909,  pp.  39,  40  and  41,  the  society  was 
made  the  guardian  of  the  children.  By  virtue  of  its  general 
jurisdiction  the  probate  court  had  the  same  control  over  the 
society  as  guardian  as  it  would  have  over  any  other  guardian, 
and  this  power  was  one  which  the  legislature  could  not  take 
from  the  court.  In  the  latter  part  of  said  section  2  it  is  pro- 
vided, that  the  society  shall  continue  to  be  the  guardian  dur- 
ing the  minority  of  the  children,  unless  the  guardianship  is 
canceled  by  the  board  of  directors  of  the  society.  Said  pro- 
vision cannot  have  the  effect  of  depriving  the  probate  court 
of  its  control  over  the  society  as  guardian,  because  to  give  it 
such  effect  would  be  to  invade  the  jurisdiction  of  the  probate 
court  in  violation  of  the  constitution. 

Sec.  3  of  said  act,  on  page  41,  provides  that  the  parents 
may  petition  the  board  of  directors  of  the  society,  asking  that 
the  children  be  returned  to  them  on  the  ground  that  they  have 
reformed,  or  are  in  condition  to  properly  care  for  the 
children,  and  if  the  board,  after  an  investigation,  deem  it 
for  the  best  interests  of  the  child,  it  may  be  returned  to  its 
parents,  and  the  guardianship  of  the  society  shall  terminate, 
and  the  parents  shall  resume  their  natural  relationship  to 
such  child.  Such  provision  cannot  have  the  effect  of  vest- 
ing jurisdiction  to  decide  that  the  child  shall  be  returned  to 
its  parents,  exclusively  in  the  board  of  directors  of  the  society 
and  of  depriving  the  probate  court  of  jurisdiction  to  de- 
cide such  matter,  because  to  give  it  such  effect  would  again 
be  an  unconstitutional  invasion  of  the  powers  and  jurisdic- 
tion of  the  probate  court.  The  board  of  directors  may  decide 
for  the  society  whether  or  not  it  desires  to  voluntarily  resign 
the  guardianship  or  to  return  the  children  to  their  parents, 
but  the  ultimate  decision  in  each  case  is  with  the  probate 
court.  The  probate  court  had  the  same  control  over  the 
society  as  guardian  as  it  would  have  over  any  other  guardian, 
and  it  had  jurisdiction  to  revoke  the  guardianship  of  the 
society  and  return  the  children  to  their  parents,  if  a  proper 
showing  were  made. 
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Under  sec.  5822,  Rev.  Codes,  a  guardian  of  any  person  may 
be  discharged  by  the  probate  court  when  it  appears  to  the 
court,  on  the  application  of  the  ward,  or  otherwise,  that  the 
guardianship  is  no  longer  necessary.  Under  this  provision 
the  probate  court  had  authority  to  discharge  the  society  as 
guardian  of  the  children  and  order  them  returned  to  their 
parents  at  any  time  when  it  appeared  to  the  court  that  the 
guardianship  of  the  society  was  no  longer  necessary.  If  the 
parents  convinced  the  probate  court,  by  a  proper  showing,  that 
they  had  reformed  and  were  suitable  persons  to  again  have 
custody  of  their  children,  then  the  guardianship  of  the  so- 
ciety would  be  no  longer  necessary,  and  the  court  could  and 
should  discharge  the  society  and  return  the  children  to  their 
parents.  The  statute  does  not  expressly  provide  for  any  no- 
tice to  the  guardian  before  terminating  the  guardianship.  In 
this  it  differs  from  the  preceding  section  (5821,  Rev.  Codes), 
concerning  the  removal  of  a  guardian  on  the  ground  of  being 
incapable  or  unsuitable.  That  section  provides  that  such 
notice  shall  be  given  to  the  guardian  as  the  court  may  require. 
We  think  that  the  nature  of  the  proceeding  requires  a  rea- 
sonable notice  to  the  guardian  when  terminating  the  guard- 
ianship, even  though  it  is  not  expressly  required  by  the  stat- 
ute. In  this  case  no  formal  notice  was  given  to  the  guardian. 
However,  it  appears  that  on  Oct.  2,  1915,  upon  petition  of 
the  parents,  and  after  investigation,  the  probate  judge  made 
a  written  order  to  the  effect  that  the  children  be  removed 
from  the  custody  of  the  society  and  returned  to  the  parents. 
He  wrote  a  letter  to  the  representative  of  the  society  at 
Lewiston,  inclosing  a  copy  of  the  order,  and  telling  him  that 
the  children  should  be  returned  to  their  parents.  The  rep- 
resentative at  first  acquiesced  in  this  action,  as  shown  by  his 
letter  of  Oct.  4th.  Having  later  heard  some  disquieting 
rumors  concerning  the  parents,  the  probate  judge  sent  a 
telegram  on  Oct.  7th  to  the  representative,  telling  him  to  hold 
the  children,  that  other  developments  made  it  necessary  to 
revoke  the  order  for  their  return.  Without  waiting  to  hear 
further  from  the  probate  judge,  the  society  consented  to  the 
adoption  of  the  children,  and  instead  of  holding  them  as  the 
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telegram  directed,  the  adoption  proceedings  were  allowed  to 
take  place.  On  Oct.  11th  the  probate  judge  again  wrote  the 
representative  of  the  society,  telling  him  that  after  investiga- 
tion he  had  fonnd  the  rumors  about  the  parents  to  be  un- 
founded ;  that  he  had  decided  the  children  should  be  returned 
to  their  parents,  and  that  arrangements  should  be  made  to  that 
end. 

The  order  of  Oct.  2d  was  in  effect  an  order  terminating 
the  guardianship  and  discharging  the  society  as  guardian. 
There  was  no  formal  hearing  of  the  matter.  No  formal  notice 
was  given  the  society.  However,  an  informal  notice  was  given 
and  its  representative  at  Lewiston  was  apprised  of  the  fact 
that  the  probate  court  had  terminated  its  guardianship  and 
the  reasons  for  such  action.  Under  the  circumstances  we 
think  the  society  had  sufficient  notice  of  the  order  to  make  that 
order  binding  upon  it.  If  the  society  desired  to  be  heard  in 
objection  to  the  petition  of  the  parents,  or  the  order  of  the 
court,  it  should  have  made  such  objection  in  the  probate 
court  for  Shoshone  county.  It  would  then  have  been  the 
duty  of  the  court  to  hear  such  objection.  Upon  receipt  of 
the  telegram  on  the  7th,  the  society  should  have  held  the 
children  a;s  directed,  instead  of  putting  them  beyond  its  con- 
trol. 

However,  the  society  is  not  a  party  to  this  proceeding. 
The  appellants  base  their  right  to  the  custody  of  the  children 
upon  the  orders  of  adoption  made  by  the  probate  court  for 
Latah  county.  Under  the  provisions  of  the  act  of  1909,  the 
society  has  authority  to  receive,  control  and  dispose  of 
children  under  eighteen  when  the  father,  mother  or  person 
legally  entitled  to  act  as  their  guardian  shall  surrender  them 
in  writing  to  the  society,  or  when  the  person  legally  author- 
ized to  make  such  surrender  is  not  known  and  a  notice  is  pub- 
lished in  a  newspaper.  When  a  child  shall  have  been  so 
surrendered  and  such  child  shall  have  been  accepted  by  such 
society,  then  (but  not  otherwise)  the  rights  of  its  natural 
parents  or  of  the  guardian  of  its  person  (if  any)  shall  cease, 
and  such  corporation  shall  become  entitled  to  the  custody  of 
such  child,  and  shall  have  authority  to  care  for  and  educate 
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such  child  or  place  it  temporarily  or  permanently  in  a  suit- 
able home  in  such  manner  as  shall  best  secure  its  welfare. 
Such  corporation  shall  have  authority  when  such  child  has 
been  surrendered  to  it  in  accordance  with  any  of  the  preceding 
provisions,  and  it  is  still  in  its  control,  to  consent  to  its  adop- 
tion under  the  laws  of  Idaho.  These  provisions  are  all  in 
sec.  1  of  the  act.  In  cases  arising  under  sec.  2,  where  a  child 
is  taken  from  the  parents  without  their  consent  on  the  ground 
that  they  are  not  proper  persons  to  have  custody  of  it,  the 
law  does  not  give  the  society  power  to  consent  to  the  adoption 
of  the  child,  nor  does  it  provide  that  the  rights  of  the  natural 
parents  shall  cease.  In  such  cases  the  society  simply  becomes 
the  guardian  of  the  child,  subject  to  the  control  of  the  pro- 
bate court  as  heretofore  explained.  In  the  present  case,  the 
children  were  not  surrendered  by  the  parents,  but  were  re- 
moved from  their  custody  by  the  court  without  their  consent ; 
the  case  therefore  comes,  not  within  sec.  1  but  within  sec.  2. 
The  society  consented  to  the  adoption  of  the  children;  the 
parents  did  not  consent,  and  in  fact  were  not  notified.  The 
adoption  proceedings  cannot  be  upheld  by  virtue  of  any  of 
the  provisions  of  the  law  of  1909.  The  appellants  fall  back 
upon  the  provisions  of  sec.  2703,  Rev.  Codes,  in  relation  to 
adoption.  It  provides  that  a  legitimate  child  cannot  be 
adopted  without  the  consent  of  its  parents,  except  that  con- 
sent is  not  necessary  from  a  father  or  mother  who  has  been 
judicially  deprived  of  the  custody  of  the  child  on  account  of 
cruelty  or  neglect.  It  is  claimed  that  these  parents  had  been 
judicially  deprived  of  the  custody  of  their  children  by  the 
order  of  the  probate  court  for  Shoshone  county  on  account 
of  neglect,  and  that  therefore  they  were  not  entitled  to  notice 
of  the  proceedings.  It  appears  from  the  proceeding  in  the 
probate  court  for  Latah  county  that  the  action  of  the  court 
was  based  upon  the  consent  of  the  society  to  the  adoption,  and 
not  upon  any  allegation  or  proof  that  the  parents  had  been 
judicially  deprived  of  the  custody  of  their  children  on  account 
of  neglect.  In  order  to  authorize  the  probate  court  to  make 
an  order  of  adoption  without  the  consent  of  the  parents,  it 
must  appear  in  the  record  before  that  court  that  the  case 
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comes  within  some  of  the  exceptions  mentioned  in  the  statute. 
This,  we  think,  is  a  jurisdictional  requirement,  and  must  be 
complied  with  in  order  to  make  the  order  valid.  No  such 
showing  was  made  before  the  probate  court  in  this  case,  and 
therefore  the  order,  made  without  the  parents'  consent,  was 
invalid.  (Parsons  v.  Parsons,  101  Wis.  76,  70  Am.  St  894,  77 
N.  W.  147.) 

The  question  as  to  whether  the  parents  of  a  child  must  in 
all  cases  be  notified  of  adoption  proceedings  is  a  difScult  one, 
as  to  which  the  authorities  do  not  agree.  Conceding  that  in 
the  cases  mentioned  in  sec.  2703,  Rev.  Codes,  the  consent  of 
the  parents  to  the  adoption  is  not  necessary,  there  is  still  a 
question  as  to  whether  they  should  not  be  notified  of  the  pro- 
ceedings in  order  to  have  an  opportunity  to  show  whether  or 
not  their  consent  is  necessary.  It  is  indeed  drastic  to  hold 
that  the  natural,  parents  may  be  permanently  deprived  of  their 
status  of  parentage  and  its  accompanying  rights  by  a  pro- 
ceeding of  which  they  have  no  notice.  Some  authorities  seem 
to  have  gone  this  far;  some  have  refused.  We  do  not  pass 
on  this  vexing  question,  for  the  reason  that  it  is  not  necessary 
to  do  so  for  the  purpose  of  this  case. 

Even  if  it  should  be  conceded  that  the  parents  were  not  en- 
titled to  notice  of  adoption  proceedings  in  case  they  had 
previously  been  judicially  deprived  of  the  custody  of  their 
children  on  account  of  neglect,  we  do  not  think  that  this  is 
such  a  case.  When  the  statute  says  that  the  consent  of  the 
parents  is  unnecessary  where  they  have  been  judicially  de- 
prived of  custody  of  their  children  on  account  of  neglect,  we 
construe  it  to  mean  cases  where  they  have  been  finally  and 
permanently  deprived  of  such  custody  by  a  final,  absolute  and 
unconditional  judgment  of  the  court.  In  view  of  the  language 
used  in  the  order  of  the  probate  judge  for  Shoshone  county, 
and  under  all  the  facts  of  this  case,  we  do  not  think  that  such 
order  was  a  final  and  unconditional  judgment,  absolutely  and 
permanently  depriving  the  parents  of  the  custody  of  their 
children.     (Ex  parte  Martin,  29  Ida.  716,  161  Pac.  573.) 

Our  conclusion  is  that  the  probate  court  of  Latah  county 
had  no  authority  to  make  the  orders  of  adoption  without  no- 
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tice  to  the  parents  under  the  facts  of  this  case,  and  that  the 
orders  of  adoption  are  not  binding  upon  the  parents. 

Prom  the  views  above  expressed  in  regard  to  the  several 
proceedings  in  the  probate  court  for  Shoshone  county  and 
the  probate  court  for  Latah  county,  it  follows  that  the  legal 
rights  of  the  parties,  so  far  as  the  custody  of  the  children  is 
concerned,  are  not  finally  concluded  by  any  of  said  proceed- 
ings. Sec.  5774,  Rev.  Codes,  provides  that  either  the  father 
or  mother  of  a  minor,  being  themselves  respectively  competent 
to  transact  their  own  business,  and  not  otherwise  unsuitable, 
must  be  entitled  to  the  guardianship  of  the  minor.  This 
section  is  construed  and  upheld  by  this  court  in  In  re  Crock- 
cron,  16  Ida.  441,  101  Pac.  741,  33  L.  R.  A.,  N.  S.,  868.  In 
that  case  the  court,  in  referring  to  its  former  decision  in 
Andrino  v.  Yates,  12  Ida.  618,  87  Pac.  787,  makes  it  clear  that 
it  is  only  where  the  legal  right  of  the  parent  to  the  custody 
of  the  child  is  not  clear  that  the  child  can  be  permitted  to 
the  custody  of  another  on  the  ground  that  it  will  be  better 
eared  for  by  such  other.  If  the  parent  fulfills  the  require- 
ments of  sec.  5774,  he  is  entitled  to  the  custody  of  his  child, 
even  though  another  person  may  be  even  more  suitable  to  have 
the  custody.  The  rights  of  these  parents  not  being  affected 
by  the  orders  of  adoption,  they  are  entitled  to  the  custody  of 
the  children  if  the  evidence  shows  that  they  are  now  compe- 
tent to  transact  their  own  business  and  not  otherwise  unsuit- 
able. Upon  these  questions  the  lower  court  found  in  favor 
of  the  respondents. 

'*It  is  the  settled  law  of  this  state  that  an  appellate  court  will 
not  disturb  the  findings  or  judgment  of  the  trial  court  where 
there  is  a  substantial  conflict  of  the  evidence.  This  rule  ap- 
plies with  equal  force  to  actions  of  law  aixd  suits  in  equity, 
where  a  trial  is  had  on  oral  evidence.*'  (Smith  v.  Faris-Kesl 
Con^t.  Co.,  27  Ida.  407,  150  Pac.  25,  and  other  Idaho  decisions 
there  cited.)  We  hold  this  rule  applies  to  a  habeas  corpus 
proceeding  of  a  civil  nature  to  determine  the  right  to  the 
custody  of  children  as  well  as  to  other  actions  at  law  or  suits 
in  equity.  Upon  the  question  as  to  whether  these  parents  have 
reformed  and  are  now  proper  persons  to  have  the  custody 


Digitized  by  VjOOQIC 


April,  1917.]  Basing^  v.  Taylor.  289 

Points  Decided. 

of  their  children  in  view  of  the  requirements  of  the  statate, 
there  is  a  substantial  conflict  in  the  evidence,  and  therefore 
the  findings  and  judgment  of  the  trial  court  will  not  be  dis- 
turbed by  this  court. 

The  decision  of  the  district  court,  affirmed  by  this  court, 
is  to  the  effect  that  the  parents  are  now  entitled  to  the  custody 
of  their  children.  The  parents  must  understand  that  their 
right  to  maintain  such  custody  in  the  future  depends  upon 
whether  they  continue  to  conduct  themselves  in  such  a  way 
as  to  deserve  it. 

The  judgment  of  the  district  court  is  affirmed. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(April  8,  1917.) 


PERRY  BASINGER,  C.  M.  MULKET,  A.  H.  WILLIAMS, 
J.  N.  WILDE,  W.  H.  BARTELL,  Sr.,  0.  P.  WILLIAMS 
and  BLAINE  COUNTY  IRRIGATION  COMPANY, 
LTD.,  a  Corporation,  Appellants,  v.  E.  K.  TAYLOR, 
R.  L.  SUTCLIFFE,  Water-master  of  Little  Lost  River 
District,  SAMANTHA  J.  TAYLOR  and  J.  B,  TAYLOR, 
Respondents. 

[164  Pac.  522.] 

Water— Wateb  Bights — Appropriation — ^Bbnepicial  TTse— Permits— 
Doctrine  of  Relation.  ' 

1.  Under  sec.  B  of  art.  15  of  the  constitution,  those  using  water 
for  domestic  purposes  have  a  preference  over  those  claiming  water 
for  any  other  use.  But  in  case  the  water  has  already  been  appro* 
priated  for  another  inferior  use,  the  use  for  a  superior  purpose  is 
subject  to  the  provision  of  law  regulating  the  taking  of  private 
property  for  public  use. 

2.  A  pcfrmit  issued  by  the  state  engineer  is  not  a  water  right,  and 
is  not  in  itself  evidence  of  appropriation  of  water. 

8.    Under  a  pleading  claiming  title  to  the  public  waters  of  this 
state,  a  decree  must  be  based  upon  the  amount  of  water  aetuallj 
diverted  and  applied  to  beneficial  uso> 
Zdaho,  YoL  80^19 
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4.  An  appropriator  of  water  who  seeks  to  invoke  the  doctrine  of 
relation  in  order  that  the  date  of  priority  of  his  appropriation  shall 
relate  back  to  the  date  of  the  initiation  of  his  appropriation  must 
show  a  substantial  compliance  with  all  the  provisions  of  the  statute, 
and  also  final  consummation  of  the  appropriation  as  defined  by  the 
statute,  and  can  invoke  the  doctrine  only  to  the  extent  of  the  com- 
pletion of  such  appropriation. 

5.  The  holder  of  a  permit  issued  by  the  state  engineer  for  the  ap- 
propriation of  water  is  not  entitled  to  an  injunction  to  prevent  the 
diversion  of  waters  from  a  stream,  unless  he  shows  that  he  is  in  a 
position  to  make  beneficial  use  of  such  water. 

6.  A  person  entitled  to  the  use  of  water  may  change  the  place 
of  diversion  if  others  are  not  injured  by  such  change.  The  right 
to  change  the  place  of  diversion  is  subject  to  the  protection  of  the 
rights  of  other  appropriators  from  the  stream. 

[As  to  equitable  estoppel  as  defense  to  suits  to  restrain  diversion 
and  use  of  water,  see  note  in  Ann.  Gas.  1914B,  996.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Custer  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  to  quiet  title  to  use  of  waters.    Reversed. 

Hansbrough  &  Gagon  and  Holden  &  Holden,  for  Appellants. 

Where  a  large  per  cent  of  the  waters  of  a  natural  stream 
is  lost  by  seepage  and  evaporation  if  permitted  to  flow  in  its 
natural  channel,  and  one  person,  by  the  expenditure  of  money 
and  labor,  constructs  an  artificial  water-way  and  thereby  pre- 
vents such  loss,  and  delivers  to  other  appropriators  upon  the 
stream  the  amount  of  water  they  have  been  accustomed  to  re- 
ceive on  their  lands,  he  is  entitled  to  the  amount  of  water 
so  saved.  (Wiel  on  Water  Rights,  2d  ed.,  360;  Wiggins  v. 
Muscupidbe  Land  &  Water  Co,,  113  Cal.  182,  54  Am.  St.  337, 
45  Pac.  160,  32  L.  R.  A.  667;  Beaverhead  Canal  Co.  v.  BUlon 
Electric  Light  d  Power  Co,,  34  Mont.  135,  85  Pac.  880;  Ray- 
mond V.  Wimsette,  12  Mont.  551,  33  Am.  St.  604,  31  Pac.  537.) 

The  person  entitled  to  the  use  of  water  may  change  the 
place  of  diversion,  if  others  are  not  injured  by  such  change. 
(Sec.  3247,  Rev.  Codes;  Hard  v.  Boise  City  Irr.  etc.  Co.,  9 
Ida.  589,  76  Pac.  331,  65  L.  R.  A.  407.)^ 
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The  right  to  change  the  place  of  diversion  includes  cases  in 
which  the  nse  of  the  water  amounts  to  its  absorption,  or  is 
such  as  to  imply  notice  to  subsequent  appropriators  that  such 
change  may  be  reasonably  expected.  (Last  Chance  Min,  Co, 
V.  Bunker  HiLl  &  8,  Min.  etc.  Co,,  49  Fed.  430.) 

A  right  for  domestic  use  and  culinary  purposes  is  not  pre- 
ferred to  a  right  for  irrigation  purposes,  except  of  the  same 
date.     (Union  Mill  <&  Mining  Co.  v.  Dangberg,  81  Fed.  73.) 

The  first  appropriation  of  water  for  useful  and  beneficial 
purposes  gives  the  prior  right  thereto,  and  the  right  once 
vested  will  be  protected  and  upheld  unless  abandoned. 
(Malad  Valley  Irr.  Co.  v.  Campbell,  2  Ida.  411,  18  Pac.  52; 
Oeertson  v.  Barrack,  3  Ida.  344,  29  Pac.  42 ;  Dunniway  v.  Law- 
son,  6  Ida.  28,  51  Pac.  1032 ;  HUlman  v.  Hardwick,  3  Ida.  255, 
28  Pac.  438.) 

A  prior  appropriator  of  water  has  a  right  to  the  use  thereof, 
which  is  superior  to  the  claim  of  a  riparian  proprietor,  not 
based  upon  appropriation,  but  on  the  doctrine  of  riparian 
rights.     (Drake  v.  Earhart,  2  Ida.  750,  23  Pac.  541.) 

The  law  declares  a  water  right  to  be  real  property.  (Sec. 
3056,  Rev.  Codes;  Ada  County  Farmers'  Irr.  Co,  v.  Farmers' 
Canal  Co.,  5  Ida.  793,  51  Pac.  990,  40  L.  R.  A.  485;  Hall  v. 
Blackman,  8  Ida.  272,  68  Pac.  19.) 

Where  a  person  claims  the  right  to  the  use  of  water  by 
user,  the  right  dates  from  the  time  the  water  is  applied  to 
the  land  for  the  irrigation  thereof.  (Sandpoint  Water  & 
Light  Co.  V.  Panhandle  Development  Co.,  11  Ida.  405,  83  Pac. 
347.) 

The  state  engineer  has  no  authority  to  interfere  with  vested 
rights  or  to  grant  a  permit  for  the  appropriation  and  diver- 
sion of  water,  when  the  same  has  already  been  appropriated 
and  applied  to  beneficial  use.  (Youngs  v.  Regan,  20  Ida.  275, 
118  Pac.  499;  Nielson  v.  Parker,  19  Ida.  727, 115  Pac.  488.) 

Clark  &  Brodhead,  Higgins  &  Ambrose  and  Barber  &  Davi- 
son, for  Respondents. 

The  major  portion  of  the  loss  was  because  of  the  negligence 
of  the  individual  appellants  in  the  construction  and  main- 
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tenance  of  the  three  miles  of  ditch  across  the  flat  from  Dry 
Creek  to  Wet  Creek.  (Bennett  v.  Nourse,  22  Ida.  249,  254, 
125  Pac.  1038 ;  Stickney  v.  Hanrahan,  7  Ida.  424,  63  Pac.  189.) 

One  may  change  the  point  of  diversion,  provided  he  can  so 
do  without  injury  to  others,  but  a  subsequent  appropriator  has 
a  vested  right  to  insist  on  the  continuance  of  the  conditions 
at  the  time  he  made  his  appropriations  and  to  have  the  water 
continue  to  flow  as  it  flowed  when  he  made  his  appropriation. 
{Bennett  v.  Nourse,  supra;  Wiel  on  Water  Rights,  3d  ed., 
302.) 

"Preference  to  those  using  water  for  domestic  purposes, 
subject  only  to  the  limitations  prescribed  by  law,  is  granted 
by  the  constitution  and  laws  of  this  state.'*  (Constitution 
Idaho,  sec.  3,  art.  15;  Montpelier  MUl  Co,  v.  City  of  Mont- 
pelier,  19  Ida.  212,  113  Pac.  741.) 

The  claim  for  water  relates  back  to  the  date  of  its  first  use, 
and  where  from  year  to  year  the  use  is  extended,  the  claim 
to  the  entire  amount  relates  back  to  date  of  first  user. 
(Brown  v.  Newell,  12  Ida.  166,  85  Pac.  385 ;  Conant  v,  Jones, 
3  Ida.  606,  32  Pac.  250;  Hall  v.  Blackman,  8  Ida.  272,  68  Pac. 
19.) 

There  had  been  a  complete  five  years'  user.  The  court  has 
held  that  a  four  years'  user  made  water  appurtenant  to  the 
land.  (Furey  v.  Taylor,  22  Ida.  605,  606,  127  Pac.  676;  City 
of  Pocatello  v.  Bass,  15  Ida.  1,  96  Pac.  120.) 

"The  right  of  one  who  actually  diverts  water  and  applies 
it  to  beneficial  use,  although  he  has  never  applied  to  the  state 
engineer  for  a  permit  or  procured  a  permit,  is  superior  and 
paramount  to  any  right  a  subsequent  appropriator  can  pro- 
cure." (Nielson  v.  Parker,  19  Ida.  727,  115  Pac.  488,  and 
cases  cited;  Card  v.  Thompson,  21  Ida.  485,  123  Pac.  497; 
Speer  v.  Stephenson,  16  Ida.  707,  102  Pac.  365;  Sandpoint 
Water  etc.  Co.  v.  Panhandle  Dev.  Co,,  11  Ida.  405,  406,  83  Pac. 
347.) 

Respondents  are  entitled  as  of  June,  1908.  a  date  preceding 
the  appellant  irrigation  company's  right  by  two  years.  (Mo- 
Oinaiess  v.  Stanfield,  6  Ida.  372,  376,  55  Pac.  1020.) 
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Where  the  evidence  is  conflicting  as  to  the  facts,  and  there 
is  substantial  evidence  as  to  the  findings  of  fact  by  the  trial 
court,  findings  and  decree  entered  will  not  be  reversed. 
{Brinton  v.  Stede,  23  Ida.  615,  131  Pac.  662.) 

RICE,  J. — This  action  was  instituted  to  quiet  title  to  the 
waters  of  Dry  Creek,  in  Custer  county,  and  to  restrain  the 
defendant  Sutdiffe,  as  water-master,  from  interfering  with 
the  rights  of  plaintiflEs  below,  appellants  here.  All  of  the  ap- 
pellants, except  the  Blaine  County  Irrigation  Company,  were 
farmers  who  had  used  water  from  said  creek  for  many  years 
for  the  irrigation  of  their  lands.  They  .had  diverted  their 
water  from  said  Dry  Creek,  across  low  land  and  gravel-bars, 
through  a  ditch  known  as  "Farmers'  Ditch,"  and  discharged 
the  same  into  Wet  Creek  at  a  point  about  a  mile  and  a  half 
distant  from  the  place  of  diversion. 

On  July  6,  1907,  the  district  court  decreed  these  farmers  to 
be  entitled  to  the  use  of  22  second-feet  of  the  waters  of  Dry 
Creek.  About  June  1,  1908,  respondent  Taylor  located  on 
Dry  Creek  and  began  to  prepare  his  lands  for  cultivation. 
The  same  summer  he  constructed  a  ditch  leading  out  of  Dry 
Creek  a  short  distance  above  the  Farmers'  Ditch.  On  Octo- 
ber 29,  1910,  appellant  Blaine  County  Irrigation  Company 
made  application  for  and  received  permit  from  the  state  en- 
gineer for  150  second-feet  of  the  water  from  Dry  Creek.  This 
company  began  the  construction  of  a  pipe-line  to  divert  water 
from  the  creek  about  seven  miles  above  respondent's  point  of 
diversion.  In  July,  1912,  the  pipe-line  was  completed  and 
water  diverted  from  Dry  Creek  into  Corral  Creek,  a  tributary 
of  Wet  Creek. 

At  this  time  the  appellants  who  had  used  the  Farmers' 
Ditch,  by  agreement  with  the  Blaine  County  Irrigation  Com- 
pany, changed  their  point  of  diversion  to  the  intake  of  the 
pipe-line.  By  the  terms  of  the  agreement  their  water  was 
thereafter  to  be  diverted  through  the  pipe-line,  and  thence,  by 
way  of  Corral  Creek  and  Wet  Creek,  to  the  place  into  which 
their  water  had  formerly  been  discharged. 
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The  trial  court  in  its  decree  adjudged  that  all  appellants, 
except  the  Blaine  County  Irrigation  Company,  were  entitled 
in  common  to  22  second-feet  of  the  waters  of  Dry  Creek,  sub- 
ject only  to  the  right  of  the  respondents  E.  K.  Taylor,  Saman- 
tha  J.  Taylor  and  J.  B.  Taylor,  to  water  for  domestic  use, 
and  that  such  respondents  were  entitled  at  all  times  to  have 
delivered  at  their  point  of  diversion  sufficient  water  from  Dry 
Creek  for  domestic  uses  and  culinary  purposes,  and  to  have 
flow  in  the  natural  channel  of  said  stream  a  sufficient  quantity 
of  said  waters  to  furnish  the  same  at  their  point  of  diversion 
in  good,  healthy  tind  normal  state. 

It  is  admitted  that  in  point  of  time,  the  right  of  all  appel- 
lants, excepting  the  Blaine  County  Irrigation  Company,  is 
superior  to  any  right  the  respondents  may  have  for  domestic 
and  culinary  purposes,  and  that  their  right  by  reason  of  the 
application  of  the  water  to  a  beneficial  use,  and  the  decree 
of  the  district  court,  has  become  a  vested  right.  It  is  clear 
that  under  the  constitution  those  using  water  for  domestic 
purposes  have  the  preference  over  those  claiming  for  any  other 
purpose,  but  the  usage  for  such  superior  purpose  is  subject 
to  the  provisions  of  sec.  14  of  art.  1  of  the  constitution,  regu- 
lating the  taking  of  private  property  for  public  use. 

In  the  case  of  Montpelier  Milling  Co.  v.  City  of  Montpelier, 
19  Ida.  212,  at  p.  219,  113  Pac.  741,  743,  the  court  said: 

"It  clearly  was  the  intention  of  the  framers  of  the  consti- 
tution to  provide  that  water  previously  appropriated  for 
manufacturing  purposes  may  be  taken  and  appropriated  for 
domestic  use,  upon  due  and  fair  compensation  therefor.  It  cer- 
tainly could  not  have  been  the  intention  of  the  framers  of  the 
constitution  to  provide  that  water  appropriated  for  manufac- 
turing purposes  could  thereafter  arbitrarily  and  without  com- 
pensation be  appropriated  for  domestic  purposes.  This  would 
manifestly  be  unjust,  and  clearly  in  contravention  of  the  pro- 
visions of  this  section,  which  declare  that  the  right  to  divert 
and  appropriate  the  unappropriated  waters  of  any  natural 
stream  for  beneficial  use  shall  never  be  denied,  and  that  prior- 
ity of  appropriation  shall  give  the  better  right." 
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The  decree  of  the  trial  court  in  this  case,  if  allowed  to  take 
effect,  may  operate  to  deprive  appellant  water  users  of  their 
property,  without  compensation,  to  the  extent  that  they  may 
be  deprived  at  certain  seasons  of  the  year  of  the  amount  of 
water  necessary  for  the  domestic  use  of  respondents.  We 
think  the  decree,  in  that  respect,  is  in  contravention  of  sec.  3 
of  art.  15,  and  sec.  14  of  art.  1  of  the  constitution.  (Mont- 
peUer  Milling  Co.  v.  City  of  Montpelier,  supra;  Town  of  Ster- 
ling V.  Pawnee  Ditch  etc.  Co.,  42  Colo.  421,  94  Pac.  339,  15 
L.  R.  A.,  N.  S.,  238.) 

Respondents,  however,  contend  that  they  have  shown  an  ad- 
verse use  to  the  waters  of  Dry  Creek  for  domestic  purposes 
for  a  period  in  excess  of  five  years.  We  think  the  evidence 
fails  to  show  an  adverse  appropriation  by  respondents  for 
domestic  purposes,  and  respondents  could  not  claim  as  ripa- 
rian proprietors.  {Drake  v.  Earhart,  2  Ida.  750,  23  Pac.  541 ; 
HutcJiinson  v.  Watson  8.  Ditch  Co,,  16  Ida.  484,  133  Am.  St. 
125,  101  Pac.  1059.) 

This  is  not  a  proceeding  to  condemn  the  property  of  appel- 
lant water  users  and  subject  the  same  to  a  higher  and  more 
beneficial  use,  but  an  action  to  quiet  title.  The  trial  court 
therefore  erred  in  its  first  and  second  conclusions  of  law,  to 
the  effect  that  respondents  were  entitled  at  all  times  to  have 
delivered  at  their  point  of  diversion  sufficient  water  for  domes- 
tic uses  and  culinary  purposes,  and  the  decree  based  thereon 
is  erroneous. 

Respondent  B.  K.  Taylor  was  made  party  defendant  in  the 
original  action,  and  respondents  Samantha  J.  Taylor  and 
J.  B.  Taylor  intervened  in  the  action.  By  their  cross-com- 
plaints each  respondent  alleges  title  to  6.4  second-feet  of  the 
waters  of  Dry  Creek,  diverted  at  or  near  the  center  of  sec.  15, 
tp.  10  N.,  R.  25  E.,  B.  M.,  which  said  waters  were  first  di- 
verted from  said  creek  on  June  1,  1908,  and  conducted  by 
means  of  irrigation  works  to  and  used  upon  certain  described 
lands. 

The  intervenors  did  not  allege  any  privity  of  title  or  estate 
between  themselves  and  defendant  E.  K.  Taylor.  Each  re- 
spondent alleges  that  he  has  been  gradually  increasing  his 
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irrigation  works  from  year  to  year  since  June  1,  1908,  until 
the  beginning  of  the  irrigation  season  of  1913,  at  which  time 
he  was  diverting  and  using  upon  his  said  lands  a  certain 
amount  of  water.  To  sustain  his  title  respondent  E.  K.  Tay- 
lor introduced  in  evidence  Permit  No.  2929,  issued  by  the  state 
engineer  on  application  of  L.  L.  Polsom,  dated  April  11,  1907, 
and  certificate  of  the  state  engineer,  dated  Nov.  8,  1913,  to  the 
effect  that  E.  K.  Taylor,  holder  of  Permit  No.  2929,  had  fully 
complied  with  the  provisions  of  the  laws  of  the  state  of  Idaho 
relating  to  the  completion  of  the  works  of  diversion  set  out 
and  described  in  said  permit,  and  that  the  said  works  were 
adequate  for  diverting  and  convejring  to  the  place  of  intended 
use  15  second-feet  of  the  waters  of  said  Dry  Creek.  Respond- 
ents Samantha  J.  Taylor  and  J.  B.  Taylor  neither  by  allega- 
tion or  proof  show  any  interest  in  such  permit. 

The  briefs  on  file  in  this  case  devote  much  space  to  a  dis- 
cussion of  respondent's  title  to  Permit  No.  2929.  It  appears 
from  the  exhibits  in  the  case  that  L.  L.  Polsom  conveyed  Per- 
mit No.  2929  to  the  Custer  County  Land  &  Irrigation  Com- 
pany, by  deed  dated  Feb.  18, 1908.  The  Custer  County  Land 
&  Irrigation  Company,  in  September,  1908,  conveyed  the  said 
permit  to  Ben  E.  Hervey.  In  March,  1909,  Ben  E.  Hervey 
conveyed  to  the  Spokane-Idaho  Irrigation  &  Power  Company, 
Ltd.,  Permits  Nos.  3924,  2929  and  4092,  issued  by  the  state 
engineer  of  the  state  of  Idaho,  with  other  property,  **  saving 
and  excepting  a  sufficient  quantity  of  said  water  and  water 
rights  to  irrigate  1,920  acres  of  land,  heretofore  expressly  re- 
served and  granted  unto  E.  K.  Taylor."  Defendant  Taylor 
testified  that  prior  to  settling  upon  the  lands  occupied  by  him, 
to  which  he  diverted  the  waters  of  Dry  Creek,  that  he  had 
had  an  agreement  with  L.  L.  Folsom,  or  the  Custer  County 
Land  &  Irrigation  Company,  as  a  result  of  which  a  deed  had 
been  executed  to  him  of  Permit  No.  2929  and  placed  in  es- 
crow in  a  bank  at  Boise,  Idaho;  that  he  had  made  the  pay- 
ments called  for  by  the  terms  of  the  escrow  agreement,  and 
had  arranged  to  convey  his  rights  to  Hervey,  with  the  reserva- 
tion of  sufficient  water  for  his  own  needs ;  that  upon  calling 
upon  the  escrow  holder  for  the  delivery  of  the  deeds  the  same 
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could  not  be  found,  and  thereupon,  by  mutual  agreement,  the 
Custer  County  Land  &  Irrigation  Company  conveyed  direct 
to  Hervey  and  Hervey  conveyed  to  the  Spokane  Company  with 
the  reservation  set  out  above. 

Admitting  the  facts  to  be  as  above  outlined,  they  fail  to 
show  any  conveyance  of  title  to  respondent  B.  K.  Taylor.  The 
statement  reserving  a  '^  sufficient  quantity  of  said  water  and 
water  rights  to  irrigate  1,920  acres  of  land,  heretofore  ex- 
pressly reserved  and  granted  unto  E.  K.  Taylor,"  is  merely 
descriptive  of  the  reservation  and  is  not  a  grant  to  Taylor, 
The  appellants  not  being  parties  to  any  of  the  above  enumer- 
ated conveyances  are  not  affected  by  the  reservation. 

Without  reference  to  the  question  of  title,  however,  re- 
spondent Taylor  could  not  rely  upon  Permit  No.  2929  in  this 
case.  The  issue  presented  by  his  cross-complaint  is  ownership 
of  a  water  right,  and  on  this  issue  the  holding  of  a  permit 
from  the  state  engineer,  in  and  of  itself,  has  no  probative 
force.  A  permit  from  the  state  engineer  is  not  a  water  right, 
and  this  court  has  held  that  it  is  not  an  appropriation  of  the 
public  waters  of  the  state  and  is  not  real  property.  (Speer  v. 
Stephenson,  16  Ida.  707,  p.  716,  102  Pac.  365;  Ada  County 
Fanners'  Irr.  Co.  v.  Farmers'  Canal  Co,,  5  Ida.  793,  51  Pac. 
990,  40  L.  R.  A.  485.)  A  permit  merely  expresses  the  consent 
of  the  state  that  the  holder  may  acquire  a  water  right,  and  if 
the  holder  of  the  permit  substantially  complies  with  all  the 
requirements  of  the  statute,  to  and  including  the  actual  ap- 
plication of  the  water  to  the  beneficial  use  specified  in  the 
application  for  the  permit,  he  may  become  the  owner  of  a  water 
right,  the  priority  of  which  will  relate  back  to  the  date  of  the 
permit;  but  until  all  the  requirements  have  been  complied 
with,  including  the  actual  application  of  the  water,  the  holder 
of  the  permit  has  nothing  but  an  inchoate  right.  Proof  of 
ownership  of  a  permit  will  not  sustain  a  decree  founded  upon 
a  pleading  alleging  ownership  of  water.  After  the  holder  of 
a  permit  has  fulfilled  all  the  requirements  of  the  statute,  and 
made  proof  to  the  state  engineer  that  he  has  put  the  water  to 
beneficial  use  for  which  the  diversion  was  intended,  he  is  en- 
titled to  a  license  from  the  state  engineer  confirming  such  use. 
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(Sec.  3261,  Rev.  Codes.)  Under  the  provisions  of  sec.  3262, 
such  license  is  prima  facie  evidence  of  a  water  right,  but  no 
certificate  issued  by  the  state  engineer  prior  to  the  issuance  of 
such  license  is  made  pi'ima  facie  evidence  of  a  water  right. 

In  the  case  of  Washington  State  Sugar  Co.  v.  Ooodrich,  27 
Ida.  26,  at  p.  38,  147  Pac.  1073,  1077,  this  court  said:  '*The 
granting  by  the  state  engineer  of  a  permit  for  the  right  to  use 
of  water  of  this  state,  in  and  of  itself  secures  to  the  applicant 
no  right  to  the  use  of  the  waters  applied  for  in  said  permit, 
unless  there  be  a  substantial  compliance  with  each  and  every 
provision  of  the  statute  relating  to  or  in  any  manner  affecting 
the  issuance  of  such  permit,  and  a  fulfilment  of  the  conditions 
and  limitations  therein,  but  a  compliance  with  the  conditions 
and  limitations  prescribed  in  such  permit  initiates  a  right  to 
the  use  of  the  water  in  the  applicant,  and  said  right  then  be- 
comes a  vested  one  and  dates  back  to  the  issuance  of  said 
permit." 

By  granting  respondents  a  decree  to  15  second-feet  of  water, 
dating  from  April  11,  1907,  the  court  seems  to  have  been  of 
the  opinion  that  respondents  were  entitled  to  the  benefit  of 
the  doctrine  of  relation,  and  that  their  right  for  the  full 
amount  of  water  which  their  works  were  capable  of  diverting 
would  date  from  the  time  of  the  application  for  the  permit. 
We  do  not  think  that  the  respondents  in  this  case  were  en- 
titled to  the  benefit  of  the  doctrine  of  relation.  The  first  stat- 
ute passed  in  Idaho  Territory  relating  to  water  rights  was 
enacted  Feb.  10,  1881.  This  was  followed  by  the  act  of  Feb. 
25,  1899.  From  the  time  of  the  passage  of  the  act  of  Feb. 
10,  1881,  to  the  act  of  March  11,  1903,  there  was  in  force  in 
Idaho  a  statute  requiring  notice  to  be  posted  and  recorded  by 
those  who  desire  to  initiate  a  claim  for  water  or  water  rights, 
and  requiring  diligence  on  the  part  of  the  claimants  in  order 
that  the  doctrine  of  relation  might  be  invoked  for  their  ben- 
efit. Both  the  acts  of  1881  and  1899  provided  that  by  com- 
pletion of  works  was  meant  the  conducting  of  water  to  the 
place  of  intended  use,  and  they  further  provided  that  by  com- 
pliance with  the  rules  prescribed  in  the  statutes  the  claimant's 
right  to  use  the  water  would  relate  back  to  the  time  the  notice 
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was  posted.  Both  acts  also  provided  that  failure  to  comply 
with  such  rules  deprived  the  claimants  of  the  right  to  the  use 
of  the  water  as  against  a  subsequent  claimant  who  complied 
therewith,  with  a  single  exception,  namely,  that  all  ditches, 
canals  or  other  works  which  had  been  made  and  constructed 
prior  to  the  passage  of  the  acts,  by  means  of  which  the  water 
of  any  stream  had  been  diverted  and  applied  to  a  beneficial 
use,  must  be  taken  to  have  secured  the  right  to  the  water 
claimed  to  the  extent  of  the  quantity  which  said  works  were 
capable  of  conducting  and  not  exceeding  the  quantity  claimed, 
without  regard  to  or  compliance  with  the  requirements  of  the 
statute. 

In  the  face  of  these  statutes  no  one  was  entitled  to  invoke 
the  doctrine  of  relation  who  failed  to  comply  with  the  require- 
ments of  the  statute,  with  the  exception  above  stated.  (2  Kin- 
ney on  Irrigation  &  Water  Rights,  p.  1299 ;  Pyke  v.  Bumside, 
8  Ida.  487,  69  Pac.  477;  Crane  FaUs  Power  d;  Irrigation  Co. 
V.  Snake  River  Irrigation  Co.,  24  Ida.  63, 133  Pac.  655.)  The 
act  of  1903  prescribed  certain  limitations  in  the  matter  of  dili- 
gence in  the  prosecution  of  the  work  and  provided  that  appli- 
cation to  a  beneficial  use  was  necessary  to  complete  the  appro- 
priation of  public  waters  of  the  state.  i'The  doctrine  of  relation 
cannot  be  invoked  by  a  person  alleging  title  to  a  water  right, 
and  asking  that  his  title  be  quieted,  until  the  final  consumma- 
tion of  the  appropriation  as  defined  by  statute,  and  can  be 
invoked  only  to  the  extent  of  the  completion  of  the  appro- 
priation. \  (2  Kinney  on  Irrigation  &  Water  Rights,  p.  1290; 
Bennett  v.  Nourse,  22  Ida.  249,  125  Pac.  1038;  Cole  v.  Logan, 
24  Or.  304,  33  Pac.  568.)  Under  the  acts  of  1881  and  1899, 
the  appropriation  was  completed  upon  the  completion  of  the 
irrigation  works  and  conducting  of  the  water  through  the 
same  to  the  point  of  intended  use,  and  to  the  extent  of  the 
carrying  capacity  of  the  works,  subject,  however,  to  its  being 
lost  by  failure  to  apply  the  water  to  a  beneficial  use  within  a 
reasonable  time.  Under  the  law  of  1903,  no  appropriation 
is  complete  until  the  water  has  been  applied  to  a  beneficial  use, 
and  it  follows  that  no  appropriation  can  exceed  the  amount  of 
water  so  applied. 
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It  is  clear  that  under  the  cross-complaints  in  this  action  any 
decree  to  the  respondents  must  be  based  upon  the  amount  of 
water  actually  diverted  and  applied  to  a  beneficial  use.  {Pyke 
V.  Burnside,  supra,)  It  seems  that  no  objection  was  offered 
to  the  action  of  the  court  in  grouping  the  rights  of  all  re- 
spondents and  so  decreeing  the  water.  There  was  testimony 
to  the  effect  that  at  the  time  of  the  commencement  of  the  suit, 
or  at  least  at  the  time  of  the  diversion  of  water  by  appellant 
company,  respondents  had  under  cultivation  240  acres  of  land, 
and  60  acres  additional  ready  for  cultivation.  There  was  some 
testimony  to  the  effect  that  an  inch  of  water  per  acre  was 
necessary  to  the  proper  irrigation  of  such  land.  Under  the 
most  favorable  view  of  the  evidence,  respondent  could  not  be 
entitled  to  a  decree  for  more  than  six  second-feet.  The  decree 
awarding  respondent  E.  K.  Taylor,  and  intervenors  Samantha 
J.  Taylor  and  J.  B.  Taylor,  15  second-feet  of  the  waters  of 
Dry  Creek,  with  date  of  priority  as  of  April  11, 1907,  is  erro- 
neous and  not  sustained  by  the  evidence. 

The  appellant  Blaine  County  Irrigation  Company  sets  out 
the  permit  of  the  state  engineer  under  which  it  is  operating. 
Appellant  claims  that  by  diverting  the  waters  of  Dry  Creek 
at  the  point  of  intake  of  its  pipe-line,  a  great  saving  of  water 
is  made ;  that  between  the  intake  of  the  pipe-line  and  the  out- 
let of  the  Farmers*  Ditch,  where  it  formerly  emptied  into  Wet 
Creek,  there  was  a  loss  of  about  sixty  per  cent  of  the  water 
flowing  down  Dry  Creek  and  through  the  Farmers'  Ditch, 
and  that  having  effected  this  saving  they  were  entitled  to  the 
same.  The  evidence  showed^  that  more  than  fifty  per  cent  of 
the  loss  occurred  in  the  Farmers'  Ditch  and  about  ten  per 
cent  in  the  creek  itself.  It  appears  that  the  farmers  taking 
water  through  the  Farmers'  Ditch  had  their  water  measured 
to  them  at  a  point  near  where  it  was  discharged  from  the 
ditch  into  Wet  Creek.  The  decree  of  the  court  in  1907  did  not 
designate  the  point  at  which  their  water  should  be  measured. 
This  court  has  held  that  water  appropriated  for  irrigation 
purposes  must  be  measured  to  the  claimant  at  the  point  of  di- 
version. {Stickney  v.  Hanrahan,  7  Ida.  424,  63  Pac.  189; 
Bennett  v.  Nourse,  supra.)    It  may  be  that  the  decree  of  22 
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second-feet  of  water  to  the  farmers  ia  not  a  final  limitation  of 
their  rights  to  22  second-feet  at  the  point  of  diversion  from 
Dry  Creek,  but  in  the  absence  of  a  modification  of  that  decree 
we  do  not  think  the  court  would  be  justified  in  holding  that 
they  would  be  entitled  to  divert  more  than  22  second-feet. 
Moreover,  appellant  company  has  not  shown  itself  in  position 
to  insist  on  this  point.  The  evidence  fails  to  show  that  the 
appellant  company  has  made  a  beneficial  use  of  this  water,  or 
is  in  a  position  to  do  so,  the  evidence  merely  showing  that  this 
company  has  diverted  water  from  Dry  Creek.  In  order  for 
appellant  company  to  maintain  its  action  for  an  injunction 
under  its  permit^  it  must  not  only  show  a  substantial  com- 
pliance with  all  the  requirements  of  the  statute,  but  also  that 
it  is  in  a  position  to  apply  the  water  it  diverts  to  a  beneficial 
use.  (Sandpoint  Water  etc.  Co.  v.  Panhandle  Dev.  Co.,  11 
Ida.  405,  83  Pac.  347.) 

The  question  of  the  rights  of  the  respondents  and  appellant 
irrigation  company,  under  their  respective  permits,  in  case 
title  thereto  is  shown  is  not  before  the  court  under  the  plead- 
ings in  this  case.  Under  proper  allegations,  actions  may  be 
instituted  for  the  protection  of  rights  initiated  by  permits. 

In  this  action  appellants  also  ask  that  the  right  of  those 
taking  water  through  the  Farmers'  Ditch  to  change  their 
point  of  diversion  be  confirmed.  Under  the  statute  their  point 
of  diversion  may  be  changed,  provided  such  change  causes  no 
injury  to  any  other  appropriator  of  water.  Respondents  are 
the  only  parties  who  could  claim  to  be  injured  in  this  case. 
Their  rights  must  be  determined  in  this  action,  and  when  so 
determined  must  be  protected.  A  suflBcient  amount  of  water 
must  be  permitted  to  flow  down  the  creek  to  the  point  of  di- 
version of  respondents  to  satisfy  their  rights  according  to  their 
respective  priorities.  Subject  to  rights  of  respondents,  the 
appellants  are  entitled  to  change  their  point  of  diversion. 

The  decree  of  the  trial  court  must  be  reversed  and  a  new 
trial  ordered.    No  costs  awarded  on  this  appeaL 

Morgan,  J.,  concurs. 
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BUDGE,  C.  J.,  Dissenting. — I  am  unable  to  concur  in  that 
portion  of  the  opinion  which  holds  that  under  the  evidence,  re- 
spondent, E.  K.  Taylor,  has  not  shown  any  right  to  operate  un- 
der permit  No.  2929.  No  one  claiming  under  this  permit  has 
disputed  Taylor's  right  thereunder,  and  the  undisputed  tes- 
timony of  Taylor  is  to  the  effect  that  he  purchased  rights  un- 
der this  permit ;  that  the  deed  conveying  the  same  was  made 
out  and  placed  in  escrow,  to  be  delivered  upon  the  completion 
of  Taylor's  payment  therefor,  to  his  grantor;  that  he  com- 
pleted all  the  payments,  but  that  upon  demanding  the  deed 
in  escrow  it  could  not  be  found,  and  that  by  mutual  agree- 
ment the  rights  which  Taylor  had  purchased  from  his  grantor 
were  conveyed  directly  from  Taylor's  grantor  to  Taylor's 
grantee,  reserving  therefrom  certain  rights  to  Taylor  under 
the  permit.  Taylor's  evidence  is  corroborated  by  the  trans- 
fer from  Ben  E.  Hervey  to  the  Spokane  Irrigation  &  Power 
Company,  Limited,  **  saving  and  excepting  a  suflScient  quantity 
of  said  water  and  water  rights  to  irrigate  1,920  acres  of  land 
heretofore  expressly  reserved  and  granted  unto  E.  K.  Taylor." 
While  it  is  true  that  this  language  is  merely  descriptive  of  the 
reservation  and  does  not  constitute  a  grant  to  Taylor,  it  is 
evidence  clearly  corroborating  Taylor's  statement  that  a  grant 
had  theretofore  been  made  to  Taylor. 

This  entire  action  is  equitable  in  its  nature,  and  it  is  one 
of  the  fundamental  maxims  of  equity  that  equity  regards  that 
as  done  which  ought  to  be  done.  (1  Pom.  Eq.  Jur.,  3d  ed., 
sees.  363-377,  inclusive,  and  numerous  cases  there  cited.) 
The  facts  and  circumstances  in  evidence  touching  Taylor's 
right  under  Permit  No.  2929  lead  to  but  one  conclusion,  that 
is,  that  E.  K.  Taylor  ought  to  have  been  granted  a  right  to 
operate  under  Permit  No.  2929,  and  in  equity  this  right  is  as 
complete  as  though  the  grant  were  actually  made  in  form. 
All  persons  claiming  under  Permit  No.  2929  concede  Taylor's 
interest  and  rights  thereunder.  No  one  else  has  a  right  to 
complain,  and  his  rights  under  the  permit  can  only  be  ques- 
tioned for  noncompliance  with  the  law  thereunder,  and  while 
it  is  true  that  the  lands  described  in  Permit  No.  2929  cover 
only  a  portion  of  the  Taylor  lands,  the  certificate  of  completion 
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of  the  works  issued  by  the  state  engineer  to  Taylor  clearly 
describes  all  of  the  lands  of  the  Taylors.  The  fact  that  all  of 
the  Taylors'  lands  were  not  clearly  described  in  the  permit, 
or,  in  other  words,  the  fact  that  they  actually  applied  the 
water  to  lands  different  than  those  described  in  the  permit 
would  be  immaterial.  {Malioi%ey  v.  Neiswanger,  6  Ida.  750, 
59  Pac.  561.)  Under  the  statute  the  state  engineer  has  au- 
thority to  grant  a  certificate  of  completion  of  works  for  lands 
different  from  those  described  in  the  permit.  The  state  en- 
gineer is  a  public  oflScer,  and  the  presumption  is  that  his  acts, 
within  the  line  of  his  duties,  are  regular,  and  in  the  absence 
of  any  showing  that  the  permit  had  been  amended,  the  pre- 
sumption is  that  all  of  the  regular  steps  have  been  complied 
with. 

Nor  is  it  correct  to  say  that  the  permit  in  and  of  itself  has 
no  probative  force.  True,  a  permit  is  not  a  water  right,  but 
it  does  give  any  lawful  holder  of  the  permit,  or  an  interest 
thereunder,  the  right  to  proceed  with  reasonable  diligence  and 
in  compliance  with  the  statute  to  mature  the  water  right.  To 
hold  that  a  permit  has  no  probative  force  would  be  tantamount, 
when  pursued  to  its  logical  result,  to  holding  that  a  person 
could  get  no  rights  under  the  statute  which  any  appropriator 
would  be  bound  to  respect  until  the  holder  of  the  permit  was 
in  position  to  show  that  he  had  fully  complied  with  the  law 
in  every  respect  and  completed  his  appropriation  by  applying 
it  to  a  beneficial  use.  {Sandpoint  Water  etc.  Co,  v,  Fa/iv- 
handle  Dev,  Co.,  11  Ida.  405,  83  Pac.  347 ;  Speer  v.  Stephenson, 
16  Ida.  707-716,  102  Pac.  365;  Washington  State  Sugar  Co. 
V.  Goodrich,  27  Ida.  26, 147  Pac.  1073.) 

The  evidence  touching  the  rights  of  the  Taylors  and  their 
use  of  water  and  the  relation  existing  between  E.  K.  Taylor  on 
the  one  hand  and  Samantha  J.  and  J.  B.  Taylor  on  the  other 
hand,  and  the  pleadings  in  this  respect  appear  to  be  incom- 
plete. The  pleadings  should  be  amended  to  promote  the  ends 
of  justice  in  this  case  in  order  that  the  trial  court  may  receive 
evidence  in  support  of  their  respective  claims  and  award  a 
judgment  in  proper  form,  which  would  adequately  protect  the 
rights  of  the  parties  under  the  law  and  the  facts. 


Digitized  by  VjOOQIC 


304  Basingeb  v.  Taylor.  [30  Idaho, 

Opinion  of  the  Court — ^Budge,  C.  J.,  Dissenting. 

Independently  of  the  discussion  touching  Taylor's  rights 
under  Permit  No.  2929,  I  am  of  the  opinion,  under  the  facts 
of  this  case,  that  the  appropriation  of  the  Taylors  should  be 
found  to  be  complete  to  the  right  to  the  use  of  all  of  the  un- 
appropriated water  flowing  in  Dry  Creek,  to  the  capacity  of 
their  ditch,  not  theretofore  appropriated  by  the  individual 
plaintiffs,  for  the  reason  that  the  evidence  conclusively  shows 
that  the  Taylors  had  constructed  their  ditch  of  suflScient  size 
and  capacity  to  carry  all  of  the  unappropriated  water,  and  had 
actually  diverted  the  same  and  delivered  it  to  the  point  of 
intended  use,  some  time  during  the  season  of  1908,  and  a  long 
time  prior  to  the  date  of  the  permit  held  by  the  Blaine  County 
Irrigation  Company.  And  I  think  the  evidence  bears  out  the 
statement  that  the  Blaine  County  Irrigation  Company  in- 
tended to  secure  its  supply  of  water  from  flood  waters,  to  be 
by  it  conserved  in  a  reservoir  for  sale  and  distribution.  The 
completion  of  the  ditch  by  the  Taylors  and  the  diverting  of  the 
water  to  the  point  of  intended  use  vested  in  them  a  property 
right  in  the  use  of  the  water,  which  could  only  be  divested  by 
condemnation  for  a  higher  use  or  lost  by  abandonment.  To 
permit  them  to  be  deprived  of  such  a  vested  property  right  in 
any  other  manner  would  clearly  violate  the  constitution  and 
laws  of  this  state. 

It  is  not  necessary  for  an  appropriator  to  follow  the  pro- 
cedure provided  by  statute  in  order  to  acquire  a  valid  water 
right  which  will  be  good  as  against  all  subsequent  appropria- 
tors.  One  who  actually  diverts  and  appropriates  water  to  a 
beneficial  use  or  appropriates  and  diverts  water  to  the  point 
of  intended  use  and  thereafter,  with  reasonable  diligence,  ap- 
plies such  water  to  a  beneficial  use,  acquires  as  good  a  right 
thereto  as  one  who  appropriates  under  the  provisions  of  the 
statute.  {Conant  v.  Jones,  3  Ida.  606,  32  Pac.  250;  Brovm 
V.  Newell,  12  Ida.  166,  85  Pac.  385 ;  Lockwood  v.  Freeman,  15 
Ida.  395,  98  Pac.  295;  Nielson  v.  Parker,  19  Ida.  727, 115  Pac, 
488.) 

In  the  latter  case  the  court  said:  **It  has  never  been  the 
intention,  so  far  as  we  are  advised,  of  the  legislature  to  cut 
off  the  right  an  appropriator  and  user  of  water  may  acquire 
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by  the  actual  diversion  of  the  water  and  its  application  to  a 
beneficial  use.  This  constitutes  actual  notice  to  every  intend- 
ing appropriator  of  the  water  of  such  a  stream.  It  is  like  a 
man  being  actually  in  possession  of  realty;  indeed,  a  water 
right  is  realty  in  this  state  (sec.  3656,  Rev.  Codes;  Ada 
County  Fanners'  Irr.  Co^  v.  Farmers  Canal  Co.,  5  Ida.  793, 
51  Pac.  990,  40  L.  R.  A.  485;  McOHness  v.  Stanfield,  6  Ida. 
372,  55  Pac.  1020),  ....  but  if  he  should  actually  divert  the 
water  and  apply  it  to  a  beneficial  use  before  the  rights  or 
interest  of  any  other  person  intervenes,  he  would  be  entitled 
to  the  protection  of  the  law  in  the  use  and  enjoyment  of  the 
right  thus  acquired.  He  would  then  be  in  actual  possession 
of  the  property  to  the  extent  of  the  diversion  and  use,  and  to 
that  extent  would  need  no  protection  from  a  constructive  no- 
tice which  a  compliance  with  the  statute  affords.'* 

It  is  clear,  then,  that  there  are  two  distinct  methods  by 
which  one  may  acquire  a  water  right ;  first,  by  actual  appro- 
priation ;  second,  by  compliance  with  the  statute.  The  diffi- 
culty seems  to  arise  in  determining  just  how  or  in  what  man- 
ner and  to  what  extent,  in  a  given  case,  the  rights  of  one 
claiming  by  actual  appropriation  have  accrued  and  will  be  pro- 
tected. In  this  case  the  Taylors  went  into  possession  of  their 
land  in  the  spring  of  1908;  during  that  season  they  com- 
pleted the  construction  of  their  ditch,  or  canal,  and  actually 
diverted  the  water  and  carried  it  to  the  point  of  intended  use, 
and  the  evidence  shows  that  they  proceeded,  with  due  dili- 
gence, to  dear  their  land,  to  cultivate  it  and  to  apply  the 
water  to  a  beneficial  use  thereon. 

If  I  understand  the  majority  opinion,  it  restricts  the  doc- 
trine of  relation  to  the  extent  of  a  compliance  with  the  stat- 
ute, which  would  be  correct  if  the  statutory  method  were  the 
only  method  whereby  water  could  be  appropriated.  But  there 
is  another  doctrine,  well  settled  in  this  state  and  other  juris- 
dictions where  the  same  question  has  arisen,  which  is  ade- 
quate to  fully  protect  the  rights  of  the  Taylors  in  all  of  the 
water  which  they  claim,  and  this  is  the  well-known  doctrine 
of  appropriation  for  future  needs.  (Wiel  on  Water  Rights, 
8d  ed.,  vol.  1,  sec.  396,  and  sees.  483,  484.)     This  author  says, 

Idaho,  Vol.  80—20 
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in  sec.  483 :  '*But  while  in  mining  a  fixed  amount  may  usually 
be  suflSeient  from  the  start  for  all  purposes,  in  irrigation  of 
newly  settled  land  it  will  not.  The  need  for  water  grows  as 
the  area  cultivated  grows.  The  settler  can  cultivate,  perhaps, 
only  a  few  acres  the  first  year;  but  he  does  everything  with  a 
view  to  later  expansion.  As  is  said  in  one  case,  it  is  reasonable 
to  suppose  that  reclamation  of  the  entire  area  owned  at  the 
time  of  diversion  is  contemplated.  (Citing  Seaweard  v. 
Pacific  Livestock  Co,,  49  Or.  157,  88  Pac.  963.)  Before  his 
larger  acreage  is  cleared  and  planted,  however  (which  may 
take  several  years),  other  claimants  to  the  use  of  the  water 
have  arrived.  Does  the  law  allow  the  former  to  continue  in- 
creasing his  use  in  the  face  of  these  later  claimants  t 

**It  seems  well  settled  that  such  is  the  rule  ....  The 
essence  of  the  rule  is  that  the  design  may  be  carried  out  in 
spite  of  an  intervening  appropriator  elsewhere  on  the  stream, 
as  the  quotations  below  show.'* 

In  support  of  this  doctrine  the  author  cites  cases  from 
Colorado,  Idaho,  Montana,  Nevada,  Oregon,  Utah,  Washing- 
ton and  California.  The  only  limitations  upon  the  rule  are 
that  the  future  needed  amount  must  have  been  originally 
claimed  at  the  time  of  initiating  the  appropriation,  the  future 
needs  must  have  been  in  mind,  the  enlarged  use  must  have 
been  a  part  of  an  original  policy  of  expansion,  use  on  the 
land  in  question  must  have  been  contemplated  at  the  time  of 
the  original  appropriation,  the  future  enlargement  cannot  ex- 
ceed the  original  capacity  of  the  ditch,  the  amount  actually 
diverted  can  be  held  without  using  no  longer  than  is  reason- 
able under  the  circumstances  of  each  case,  and  the  right  may 
be  lost  by  abandonment.  What  is  a  reasonable  time  is  a  ques- 
tion of  fact  in  each  case  and  depends  upon  the  magnitude  of 
the  undertaking  and  the  natural  obstacles  to  be  encoun- 
tered in  execution  of  the  design.  Sec.  484,  supra,  containing 
illustrations  from  numerous  authorities  there  cited. 

This  court  clearly  and  without  ambiguity  adopted  the 
above  rule  in  this  state  in  Conant  v.  Jones,  supra.  Under  the 
circumstances  in  this  case  I  feel  justified  in  quoting  at  length 
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from  the  opinion  in  Conant  v.  Jones,  that  portion  which  is 
particularly  in  point,  as  follows: 

**It  is  contended  that  respondent  .has  not  used,  or  put  to 
a  beneficial  use  all  of  the  water  of  said  creek,  and  for  that 
reason  he  has  forfeited  his  right  to  all  of  the  water  not  used 
for  the  purpose  intended.  It  is  true  that  the  evidence  fails 
to  show  that  respondent  has  utilized  the  entire  amount  of 
water  diverted.  There  is  no  question  but  what  respondent 
had  the  right  to  appropriate,  of  unappropriated  water,  suffi- 
cient, not  only  for  the  present,  but  also  for  the  future  needs 
of  his  land,  when  he  shall  get  it  into  cultivation. 

''The  question  arises  as  to  the  diligence  to  be  exercised  in 
the  application  of  the  water  to  the  intended  use.  Section 
3161  of  the  Revised  Statutes  of  1887  declares  the  diligence 
necessary  to  be  exercised  in  conducting  water  to  the  point  of 
intended  use  after  the  location  of  the  same;  but  the  law  is 
silent  as  to  the  diligence  to  be  exercised  in  making  applica- 
tion of  the  water  appropriated. 

**The  appropriator  would  no  doubt  be  entitled  to  a  reason- 
able time  in  which  to  get  his  land  in  cultivation  and  to  make 
such  application.  If  that  be  true,  it  follows  that  what  con- 
stitutes reasonable  time  is  a  question  of  fact  dependent  upon 
the  circumstances  of  each  particular  case.  No  inflexible  rule 
should  be  made  to  decide  what  constitutes  a  reasonable  time 
in  this  matter.  We  are  of  the  opinion  that  a  person  who  com- 
plies with  the  law  as  to  locating  and  conducting  the  water  to 
the  point  of  intended  use  has  such  time  as  he  may  need,  or 
require,  using  ordinary  diligence  in  getting  his  land  into  cul- 
tivation, to  make  application  of  such  water  to  the  intended  use, 
such  time  at  least,  as  is  reasonable  under  all  of  the  circum- 
stances. 

"Poor  men  as  a  rule  have  settled  upon  the  arid  lands  of 
this  state  and  taken  them  under  the  laws  of  Congress,  many 
of  them  under  the  homestead  law,  and  are  able  to  clear  but  a 
small  portion  of  such  lands  of  sagebrush,  from  year  to  year, 
and  put  it  in  condition  for  raising  a  crop,  and  it  will  take 
years  for  many  of  them  to  prepare  their  entire  farms  for  cul- 
tivation and  to  make  application  of  the  water  appropriated 
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thereto.  A  decision  that  would  defeat  persons  acting  in  good 
faith  and  using  reasonable  diligence  from  securing  the  full 
benefit  of  the  water  appropriated  would  be  most  unjust  and 
inequitable.  In  the  meantime,  however,  he  is  only  entitled  to 
such  water  from  year  to  year  as  he  puts  to  a  beneficial  use. 
A  person  may  add  from  year  to  year  acreage  to  his  cultivated 
land,  and  increase  his  application  of  water  thereto  for  irriga- 
tion as  his  necessities  may  demand,  as  his  abilities  permit, 
until  he  has  put  to  a  beneficial  use  the  entire  amount  of  water 
at  first  diverted  by  him  and  conducted  to  the  point  of  intended 
use.'* 

The  rule  there  laid  down  has  been  followed  by  this  court  in 
Hall  V.  Blackman,  8  Ida.  272,  68  Pac.  19;  Broivn  v.  NeweU, 
supra.  It  should  be  noted  in  connection  with  the  latter  case 
that  it  was  decided  in  1906,  three  years  after  the  adoption  of 
the  statute  providing  for  the  issuance  of  permits  and  the  ulti- 
mate maturing  of  water  rights  thereunder  by  complying  with 
the  statutory  provisions.  The  facts  in  that  case  are  substan- 
tially parallel  with  the  facts  in  the  case  at  bar,  so  far  as  they 
describe  the  acts  and  intention  of  the  Taylors.  The  court 
says,  in  its  opinion : 

''It  is  contended  by  appellant  that  the  acts  of  diversion  and 
appropriation  done  by  Horton  in  1899  did  not  amount  to  an 
actual  appropriation.  It  clearly  appears  from  the  evidence 
that  the  ditch  was  opened  in  the  fall  of  1899,  and  the  head- 
gate  was  put  in  and  the  water,  to  the  amount  of  200  inches, 
was  actually  delivered  on  the  Horton  claim.  These  acts  were 
followed  up  the  next  year  by  extending  the  ditch  so  as  to 
more  completely  distribute  the  water  over  the  entire  claim, 
and  this  in  turn  was  followed  by  cultivation  of  a  larger  acreage 
of  the  claim.  We  think  the  facts  bring  this  case  within  the 
well-established  rules  of  law  both  as  to  what  constitutes  an 
appropriation  as  well  as  the  reasonable  time  in  which  an  ap- 
propriator  may  apply  the  water  to  the  intended  use.  {Conant 
V.  Jones,  3  Ida.  606,  32  Pac.  250  ;Pyke  v.  Burnside,  8  Ida.  487, 
69  Pac.  477 ;  Sandpoint  Water  <&  Light  Co.  v.  Panhandle  Dev. 
Co.,  11  Ida.  405,  83  Pac.  347.) 
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**  ....  It  is  unnecessary  for  ns  to  consider  the  validity 
of  the  water  right  notice  and  claim  posted  by  Horton  on 
March  28, 1900,  or  of  the  subsequent  steps  taken  by  him  under 
that  notice  in  his  endeavor  to  comply  with  the  law.  The  ac- 
tual diversion  and  application  of  the  water  had  preceded  that 
date,  and  it  therefore  becomes  unnecessary  for  us  to  consider 
the  steps  taken  in  regard  to  the  posting  and  recording  the 
notice  and  the  prosecution  of  work  thereafter.*' 

The  facts  in  the  present  case  are  sufficient  to  indicate  the 
amount  of  land  settled  and  occupied  by  the  Taylors,  which, 
from  the  evidence,  it  clearly  appears  they  intended  to  reclaim 
and  irrigate  by  the  application  of  water,  which  was  actually 
appropriated  and  diverted  to  the  point  of  intended  use  some- 
time during  the  season  of  1908.  The  evidence  shows  that  the 
ditch  was  designed  to  carry  the  water  from  their  point  of 
diversion  to  and  upon  their  lands,  and  that  it  was  completed 
that  season,  and  that  its  capacity  was  adequate  to  carry  water 
sufficient  for  the  irrigation  of  all  of  the  lands  in  question. 
The  evidence  further  shows  that  the  Taylors  have  proceeded 
with  reasonable  diligence  in  the  application  of  this  water 
upon  their  land  to  a  beneficial  use  in  the  reclamation  thereof. 
Of  all  of  these  facts  the  Blaine  County  Irrigation  Company 
had  actual  notice  at  the  time  it  secured  its  permit  from  the 
state  engineer  in  October,  1910. 

All  of  the  facts  and  circumstances  in  evidence  clearly  show 
that  the  Taylors  have  brought  themselves  well  within  the  rule 
governing  appropriation  for  future  needs.  To  hold  other- 
wise would  amount  to  overruling  a  long  line  of  harmonious 
decisions  governing  such  property  rights  in  this  state  and 
would  abrogate  a  rule  of  law  which  is  well  settled  in  all  of 
the  arid  states. 

For  the  reasons  herein  expressed  I  am  unable  to  concur  in 
the  majority  opinion  upon  this  phase  of  the  case. 
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(April  3,  1917.) 

SAMUEL  IRETON  and  ALEXANDER  IRETON,  Respond- 
ents,  V.  IDAHO  IRRIGATION  COMPANY,  LIMITED, 
a  Corporation,  Appellant. 

[164  Pac  687.] 

Irrigation  and  Water  Eights  —  Eeal  Property  —  Liens  and  Mort- 
gages— Prioeitt. 

Where  a  Carey  Act  construction  company  enters  into  a  contract 
with  a  desert  land  entryman,  whereby  it  furnishes  water  to  him 
which  is  based  upon,  and  the  right  to  the  use  of  which  becomes 
appurtenant  to,  the  land,  and  issues  to  him  shares  of  stock  in  an 
operating  company  which  it  is  intended  shall  ultimately  become  the 
owner  of  the  irrigation  system,  and  retains  possession  of  the  shares 
as  security  for  the  payments  to  be  made  therefor,  but  does  not  record 
the  contract,  and  the  entryman  afterward  mortgages  the  land  to  a 
third  party  who,  without  actual  notice  of  any  lien  or  claim  of  the 
construction  company,  acquires  such  mortgage  and  records  it,  the 
lien  created  by  the  mortgage  attaches  to  the  water  right  and  to  the 
shares  of  stock,  and  is  superior  to  the  lien  or  claim  of  the  construc- 
tion company. 

[As  to  mortgage  as  "security,"  see  note  in  Ann.  Oas.  1914D,  625.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Gooding  County.  Hon.  James  R.  Bothwell, 
Judge. 

Action  to  foreclose  real  estate  mortgage.  Judgment  for 
plaintiffs.    Affirmed. 

Oppenheim  &  Hodgin  and  Longley  &  Walters,  for  Appel- 
lant. 

Carey  Act  operating  companies  are  mutual  irrigation  com- 
panies, and  each  share  of  stock  represents  the  interest  that  the 
holder  thereof  has  in  such  corporation.  (Hohhs  v.  Twin 
Falls  Canal  Co,,  24  Ida.  380,  133  Pac.  899.) 

Certificates  of  stock  are  simply  the  muniments  and  evidence 
of  the  holder's  title  to  a  given  share  in  the  property  and  fran- 
chises of  the  corporation  of  which  he  is  a  member.  (4  Thomp- 
son on  Corp.,  2d  ed.,  sees.  3455-^465.) 
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Shares  of  stock  in  an  irrigation  company  are  personal  prop- 
erty under  sec.  2747,  Rev.  Codes.  (Watson  v.  Molden,  10  Ida. 
570,  79  Pac.  503.) 

Shares  of  stock  in  an  irrigation  company  are  not  appur- 
tenant to  the  land  owned  by  the  owner  of  such  shares.  ( Wells 
V.  Price,  6  Ida.  490,  56  Pac.  266.) 

The  settlers'  contract  is  in  the  nature  of  a  conditional  sale, 
and  the  title  to  the  water  does  not  become  vested  in  the  en- 
tryman  until  the  purchase  price  thereof  is  paid.  {Bennett 
V.  Tunn  FaUs  North  Side  Land  <&  Water  Co,,  27  Ida.  643,  150 
Pac.  336.) 

Where  a  transaction  gives  one  party  inequitable  advantage 
over  the  other,  equity  will  often  interfere  in  behalf  of  the 
injured  party,  and  equity  has  at  times  impressed  liens  in 
absence  of  expressed  contract,  and  contrary  to  the  rules  of 
law.     {Clapp.  V.  Maurer,  94  Kan.  549, 146  Pac.  1156.) 

Richards  &  Haga,  McKeen  F.  Morrow  and  Marvin  C.  Hix, 
for  Respondents. 

Water  rights  sold  by  a  Carey  Act  construction  coinpany  are 
not  personal  property,  for  they  ''embrace  a  proportionate  in- 
terest in  the  canal  or  other  irrigation  works,  together  with  all 
the  rights  and  franchises  attached  thereto."  (Sec.  1615,  Rev. 
Codes;  State  v.  Twin  Falls  Canal  Co.,  21  Ida.  410,  121  Pac. 
1039;  State  v.  Twin  Falls  Carnal  Co.,  27  Ida.  728,  151  Pac. 
1013.) 

The  construction  company  serves  only  as  a  conduit  for 
transferring  the  right  to  the  use  of  water  from  the  state  to 
the  settler,  and  the  operating  company  is  merely  a  trustee 
for  the  settlers  and  owners  of  the  water  rights,  and  the  inter- 
est of  the  water  user  is  realty,  for  it  is  an  undivided  and  pro- 
portionate interest  in  the  irrigation  system,  water  rights  and 
appropriations.  {Idaho  Irrigation  Co.  v.  Lincoln  County,  28 
Ida.  98,  152  Pac.  1058;  Bennett  v.  Twin  Falls  North  Side 
L.  iSc  W.  Co.,  27  Ida.  643,  150  Pac.  336 ;  Berg  v.  Takima  Valley 
Canal  Co.,  83  Wash.  451,  145  Pac.  619,  L.  R.  A.  1915D,  292; 
In  re  Estate  of  Thomas,  147  Cal.  236,  81  Pac.  539.) 
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The  nature  of  the  water  right  acquired  by  a  settler  under 
a  Carey  Act  project  is  determined  by  the  statutes  and  not  by 
the  certificate  of  stock  in  the  operating  company.  Such  cer- 
tificate is  merely  convenient  evidence  of  the  number  of  water 
rights  or  shares  in  the  system  owned  by  the  settler.  Upon 
the  purchase  of  the  water  rights,  they  become  appurtenant  to 
the  land,  and  the  transfer  of  the  land  operates  as  a  transfer 
of  the  water  rights,  and  the  possession  of  the  stock  certificates 
by  one  who  does  not  own  the  land  therein  described  and  to 
which  the  water  has  been  made  appurtenant  will  not  entitle  the 
holder  of  such  certificate  to  water  thereunder  for  use  upon 
other  lands.  (Kinney  on  Irrigation,  2d  ed.,  sec.  1484;  Wiel 
on  Irrigation,  3d  ed.,  sec.  1269.) 

By  the  constitution,  statutes  and  decisions  of  this  state,  even 
water  rights  outside  of  Carey  Act  projects  are  appurtenant 
to  the  lands  to  which  the  water  is  applied.  (Paddock  v. 
Clark,  22  Ida.  498, 126  Pac.  1053 ;  Russell  v.  Irish,  20  Ida.  194, 
118  Pac.  501 ;  Taylor  v.  Hvlett,  15  Ida.  265,  97  Pac.  37, 
19  L.  R.  A.,  N.  S.,  535;  HaU  v.  Blackmaru,  8  Ida.  272,  68  Pac. 
19;  Stanislaus  Water  Co.  v.  Bachman,  152  Cal.  718,  93  Pac. 
858,  15  L.  R.  A.,  N.  S.,  359.) 

Record  title  and  possession  constitute  complete  indicia  of 
absolute  ownership,  and  the  law  does  not  require  a  purchaser 
or  encumbrancer  to  make  further  inquiry.  -  {Quick  v.  MUli- 
gan,  108  Ind.  419,  58  Am.  Rep.  49,  9  N.  E.  392;  BligJit  v. 
Schneck,  10  Pa.  St.  285,  51  Am.  Dec.  478 ;  Hubbard  v.  Oredey, 
84  Me.  340,  24  Atl.  799,  17  L.  R.  A.  511;  24  Am.  &  Eng.  Enc. 
Law,  187;  34  Cyc.  614.) 

When  one  of  two  innocent  persons — that  is,  persons  each 
guiltless  of  an  intentional  moral  wrong — ^must  suffer  a  loss,  it 
must  be  borne  by  that  one  of  them  who  by  his  conduct,  acts 
or  omissions  has  rendered  the  injury  possible.  (Pomeroy's 
Eq.  Jur.,  2d  ed.,  sec.  803;  Quick  v,  Milligan,  supra;  BligJit  v. 
Schenck,  supra;  Hubbard  v.  Oreeley,  supra;  Pennypacker  v. 
Latimer,  10  Ida.  618,  81  Pac.  55 ;  Schultz  v.  McLean,  93  Cal. 
329,  28  Pac.  1053;  Noble  v.  Moses,  74  Ala,  604.) 
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MORGAN,  J.— On  December  21, 1911,  Robert  Lansdon  and 
his  wife  executed  and  delivered  their  promissory  note  for 
$2,000  to  Boise  Title  &  Trust  Company,  and,  on  the  same  day, 
to  secure  the  payment  thereof,  executed  and  delivered  to  that 
company  a  mortgage  upon  160  acres  of  land  in  Gooding 
county,  together  with  any  and  all  water  rights  owned  by  the 
mortgagors  or  belonging  to  op  connected  with  the  premises. 
The  mortgage  waa  duly  recorded  on  January  8,  1912,  and  on 
March  13th  of  that  year,  and  prior  to  the  maturity  of  the  note, 
was  sold,  and  assigned,  together  with  the  indebtedness  thereby 
secured,  to  respondents  who  have  commenced  this  action  to 
foreclose  it. 

Appellant,  a  Carey  Act  construction  company,  entered  into 
a  contract  with  the  state  of  Idaho  to  construct  an  irrigation 
system  in  the  counties  of  Blaine  and  Lincoln,  out  of  a  portion 
of  which  latter  county  the  county  of  Gooding  has  been 
created,  for  the  purpose  of  watering  lands  entered  under  the 
Carey  Act.  The  contract  provided  that  appellant  should  sell 
to  entrymen  water  rights  and  shares  of  stock  in  the  Big  Wood 
River  Reservoir  &  Canal  Company,  Limited,  a  corporation  to 
be  formed  by  it,  in  order  to  facilitate  the  transfer  of  the  own- 
ership and  control  of  the  system  to  purchasers  of  water  rights 
and  for  their  convenience,  when  they  shall  have  acquired  the 
system,  in  its  management  and  control  and  in  the  distribution 
of  water  therefrom  to  their  lands  according  to  their  respec- 
tive interests.  The  shares  were  to  represent  a  proportionate 
interest  in  the  irrigation  works,  one  share  to  be  issued  for 
each  acre  of  land  to  be  irrigated.  The  land  in  question  was 
not  Carey  Act  land,  but  was  acquired  by  Lansdon  under  the 
desert  land  laws  of  the  United  States  and  is  adjacent  to  the 
Carey  Act  segregation  of  appellant  and  capable  of  being 
irrigated  only  by  its  system. 

On  April  1,  1910,  appellant  and  Lansdon  entered  into  a 
written  agreement,  whereby  the  latter  purchased  a  certain 
number  of  shares  in  the  canal  company,  each  share  entitling 
him  to  one-eightieth  cubic-foot  of  water  per  second  and  a 
proportionate  interest  in  the  system.  The  contract  provided 
that  in  case  of  default  in  the  payment  of  any  instalment  of 
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the  purchase  price  appellant  might,  at  its  option,  declare  all 
payments  due,  enforce  any  lien  it  might  have  upon  the  water 
right  and  land,  or  proceed  to  enforce  any  remedy  given  it  hy 
law.  Lansdon  and  wife,  by  the  terms  of  the  contract,  which 
was  recorded  on  June  28,  1913,  were  to  transfer,  and  did 
transfer,  the  stock  to  appellant  as  security  for  the  payments 
to  be  made.  In  settlement  of  the  first  payment  due  the  en- 
tryman  gave  his  promissory  note  to  appellant;  he  defaulted 
in  the  subsequent  payments. 

Neither  respondents  nor  the  Boise  Title  &  Trust  Company 
at  the  time  they  respectively  acquired  the  mortgage  or  at  any 
time  prior  thereto,  had  actual  notice  of  any  lien  of  appellant 
by  reason  of  the  entryman's  contract  and,  as  above  stated, 
the  mortgage  was  made  and  recorded  long  prior  to  the  date 
of  recording  the  contract. 

Water  was  delivered  to  and  applied  to  a  beneficial  use 
upon  the  land  during  1911,  and  the  right  to  the  use  of  water 
therefor  from  the  system  of  appellant  has  never  been  aban- 
doned. Lansdon  made  final  proof  on  December  12,  1911,  and 
evidence  of  the  water  right,  consisting  of  the  contract  be- 
tween himself  and  appellant,  formed  part  of  the  proof.  Final 
certificate  issued  January  6,  1912,  and  patent  July  6,  1914. 
The  irrigation  system  has  been  practically  completed,  but  is 
•  not  yet  accepted  by  the  state  nor  have  the  works  been  turned 
over  to  the  operating  company. 

The  court  rendered  judgment  in  favor  of  respondents,  de- 
creeing that  the  lands,  water  right  and  shares  of  stock  be  sold 
and  the  proceeds  applied,  first,  to  the  payment  of  the  costs 
of  sale;  second,  to  the  payment  of  the  claim  of  respondents, 
and  third,  to  the  payment  of  the  claims  of  appellant  for  the 
purchase  price  of  the  water  right.  This  appeal  is  from  the 
judgment. 

The  only  issue  presented  in  this  case  is  as  to  the  relative 
priority  of  the  liens  of  the  appellant  and  respondents  upon 
the  water  right  in  question,  it  having  been  conceded  by  ap- 
pellant that  whatever  lien  it  has  upon  the  land,  by  virtue  of 
its  contract,  is  subsequent  to  the  mortgage.  It  is  contended 
by  respondents,  and  denied  by  appellant,  that  the  water  right 


Digitized  by  VjOOQIC 


AprU,  1917.]     Ieeton  v.  Idaho  Irrigation  Co.,  Lto.        318 

Opinion  of  the  Court — ^Morgan,  J. 

is  real  property,  appurtenant  to  the  land,  and  was  conveyed 
by  the  mortgage. 

Sec.  3056,  Rev.  Codes,  includes  water  rights  within  the 
definition  of  real  property.  Such  rights  are  appurtenant 
to  the  land  to  which  the  water  represented  thereby  has  been 
beneficially  applied.  (Sec.  4,  art.  15,  constitution;  sec.  3240, 
Rev.  Codes;  Hall  v.  Blackman,  8  Ida.  272,  68  Pac.  19;  Tay- 
lor V.  Hidett,  15  Ida.  265,  97  Pac.  37,  19  L.  R.  A.,  N.  S.,  535; 
Russell  V.  Irish,  20  Ida.  194,  118  Pac.  501 ;  Paddock  v.  Clark, 
22  Ida.  498,  126  Pac.  1053.)  Furthermore,  by  the  terms  of 
the  contract  between  the  state  and  appellant,  and  of  that  be- 
tween appellant  and  Lansdon,  the  water  right  was  dedicated, 
and  made  appurtenant  to  the  land  involved  herein  and  none 
other. 

Sec.  1629,  Rev.  Codes,  being  a  part  of  the  chapter  of  the 
Idaho  law  whereby  the  conditions  of  the  Carey  Act  are  ac- 
cepted, provides  that  any  person,  company  or  association 
furnishing  water  for  a  tract  of  land  shall  have  a  prior  lien 
upon  the  water  right  and  land  for  all  deferred  payments  for 
the  same,  and  that  the  contract  for  the  water  right,  upon 
which  the  lien  is  founded,  shall  be  recorded  in  the  ofiice  of 
the  recorder  of  the  county  where  this  land  is  situated.  While 
the  land  involved  here  was  not  a  Carey  Act  entry,  but  was  ac- 
quired under  the  desert  land  laws  of  the  United  States,  the 
contract  between  appellant  and  Lansdon,  the  entryman,  pro- 
vided: ''That  the  purchaser  has  made  application  to  the 
company  to  purchase  upon  the  terms  hereinafter  set  forth, 
shares  in  the  Big  Wood  River  Reservoir  and  Canal  Company, 
Limited,  upon  the  same  terms  and  conditions,  as  near  as  may 
be,  as  purchasers  of  water  rights  under  the  Carey  Act.'' 
In  that  contract  it  was  provided  that  Lansdon  and  his  wife, 
for  and  in  consideration  of  the  premises  and  of  the  agree- 
ments and  covenants  of  appellant,  and  as  security  only,  by 
way  of  mortgage,  for  the  payment,  when  due,  of  the  sums 
agreed  to  be  paid  for  the  water  rights  did  grant,  bargain, 
sell,  convey,  assign,  transfer  and  set  over  unto  appellant,  its 
successors  and  assigns,  all  their  right,  title  and  interest  in 
and  to  the  lands  and  premises  described  in  the  contract,  and 
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Laasdon  also  agreed  that,  to  further  secure  said  payment,  the 
shares  of  stock  purchased  in  the  Big  Wood  River  Reservoir 
&  Canal  Company,  Limited,  should  be  and  they  were  thereby 
assigned  and  transferred  to  appellant. 

It  is  apparent  that  under  the  terms  of  this  contract  ap- 
pellant is  in  no  better  position  than  it  would  have  been  had 
the  land  been  embraced  within  a  Carey  Act  entry.  By  the 
terms  of  this  contract  the  land,  so  far  as  it  could  be,  and  the 
water  rights  and  certificates  of  stock  were  conveyed,  or 
agreed  to  be  conveyed,  by  way  of  mortgage,  to  secure  the  pay- 
ment of  the  sums  due  to  appellant  from  Lansdon,  which  makes 
the  provisions  of  sec.  3160,  Rev.  Codes,  applicable  to  it,  as 
follows:  ** Every  conveyance  of  real  property  other  than  a 
lease  for  a  term  not  exceeding  one  year,  is  void  as  against 
any  subsequent  purchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a  valuable  con- 
sideration, whose  conveyance  is  first  duly  recorded."  Sec. 
3161  defines  the  term  ''conveyance"  to  mean  ** every  instru- 
ment in  writing  by  which  any  estate  or  interest  in  real  prop- 
erty is  created,  alienated,  mortgaged  or  incumbered,  or  by 
which  the  title  to  any  real  property  may  be  affected,  except 
wills." 

At  the  time  the  mortgage  was  given  there  was  nothing  on 
record  in  the  oflSce  of  the  county  recorder  indicating  that  there 
was  any  lien  whatever,  either  upon  the  land  mortgaged  or 
upon  the  water  right  appurtenant  thereto,  and  the  record 
of  the  case  does  not  disclose  that  either  the  mortgagee  or  re- 
spondents had  knowledge  of  any  fact  which  would  lead  a 
prudent  person  to  a  discovery  of  the  claims  of  appellant. 

The  fact  that  final  proof  was  accepted  was  an  indication 
that  the  entryman  had  obtained  a  water  right  which  he  could 
mortgage,  for,  under  the  provisions  of  the  United  States  stat- 
utes relating  to  desert  land  entries,  the  government  would 
not  issue  its  patent  until  proof  was  made  that  a  water  right 
had  been  acquired  by  the  entryman  by  purchase  or  otherwise. 
This  fact  and  the  fact  that  the  mortgagor  was  actually  using 
the  water  was  suflScient,  in  the  absence  of  a  record  or  other 
information  to  the  contrary,  to  invite  the  conclusion  that  the 
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entryman,  who  had  acquired  title  to  the  land,  also  had  title 
to  the  water  right  appurtenant  thereto. 

Appellant  sold  this  water  right  and  permitted  it  to  be  ap- 
plied to  a  beneficial  use  upon,  and  to  become  appurtenant  to, 
the  land  in  question.  It  failed  and  neglected  to  give  notice 
of  its  claim  to  security,  as  by  law  provided,  and  cannot  be 
heard  to  complain  that  the  law  recognizes  as  prior  and  su- 
perior the  lien  of  an  innocent  mortgagee  whose  conveyance, 
though  subsequent  in  point  of  date  of  execution,  is  first  re- 
corded. 

It  is  contended  by  appellant  that  the  shares  of  stock  in  the 
operating  company  are  personal  property,  and  that  the  water 
right  passed  by  assignment  of  them  and  did  not  become  sub- 
ject to  the  mortgage  on  the  land. 

While  shares  of  stock  in  an  ordinary  corporation,  organ- 
ized for  profit,  are  personal  property  (sec.  2747,  Rev.  Codes; 
State  V,  Durilap,  28  Ida.  784,  and  cases  therein  cited  on  page 
802,  156  Pac.  1141),  and  while  this  court  has  held  shares  in 
an  irrigation  company  to  be  personal  property  (Watson  v. 
Molden,  10  Ida.  570,  79  Pac.  503),  the  fact  must  not  be  lost 
sight  of  that  a  water  right  is,  as  heretofore  shown,  real  estate, 
and  that  in  case  of  a  mutual  irrigation  company,  not  organ- 
ized for  profit,  but  for  the  convenience  of  its  members  in 
the  management  of  the  irrigation  system  and  in  the  distribu- 
tion to  them  of  water  for  use  upon  their  lands  in  proportion 
to  their  respective  interests,  ownership  of  shares  of  stock  in 
the  corporation  is  but  incidental  to  ownership  of  a  water 
right.  Such  shares  are  muniments  of  title  to  the  water  right, 
are  inseparable  from  it,  and  ownership  of  them  passes  with 
the  title  which  they  evidence.  {In  re  Thomas'  Estate,  147  Cal. 
236,  81  Pac.  539 ;  Berg  v.  Yakima  Valley  Canal  Co.,  83  Wash. 
451, 145  Pac.  619,  L.  R.  A.  1915D,  292.) 

It  follows  that  since  respondents'  mortgage  is  a  prior  lien 
upon  the  land  and  upon  the  water  right  appurtenant  thereto, 
their  claim  to  the  shares  of  stock,  which  evidence  that  water 
right,  is  superior  to  that  of  appellant. 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondents. 

Budge,  C.  J.|  and  Rice,  J.,  concur. 
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(April  3,  1917.) 

A.  W.  ATHET,  Respondent,  v.  OREGON  SHORT  LINE 
RAILROAD  COMPANY,  a  Corporation,  Appellant. 

[165  Pac.  1116.] 

Appeal  and  EreoRt— Peemature  Appeal— Evidence--Estoppel—Pub- 
Lio  OrncEBs — Appeabange. 

1.  Under  the  existing  statute  an  appeal  from  the  district  court 
to  the  supreme  court,  taken  prior  to  the  entry  of  the  judgment  in 
the  judgment-book,  does  not  confer  jurisdiction  upon  the  supreme 
court,  and  will  be  dismissed. 

2.  The  transcript  containing  the  record  on  appeal  imports  verity, 
and  is  the  conclusive  evidence  of  the  proceedings  in  the  lower  court. 

8.  Any  memorandum  of  thtf  date  of  entry  of  judgment  made  by 
the  clerk  of  the  district  court  without  authority  of  law  has  no 
standing  as  evidence  of  the  date  of  entry  of  judgment. 

4.  The  memorandum  in  the  judgment  docket  of  the  date  of  the 
entry  of  judgmCTit  being  the  only  record  thereof  provided  by  law, 
and  the  judgment  docket  entries  not  being  properly  part  of  the 
record  on  appeal,  there  is  no  authentic  evidence  of  the  date  of  entry 
of  judgment  in  the  record. 

5.  It  is  the  statutory  duty  of  the  clerk  of  the  district  court  to 
enter  the  judgment  in  the  judgment-book  and  make  up  the  judgment- 
roll  prior  to  making  the  entries  in  the  judgment  docket,  and  when 
it  appears  that  the  entries  in  the  judgment  docket  have  been  made 
a  prima  facie  presumption  arises  that  the  clerk  has  done  his  duty 
and  that  the  judgment  has  actually  been  entered  in  the  judgment- 
book. 

6.  Neither  the  testimony  of  the  clerk  of  the  district  court  nor 
that  of  his  deputy  will  be  admissible  to  impeach  the  presumption  of 
the  regularity  of  their  of^cial  acts;  other  evidence  may  be  received 
for  such  purpose. 

7.  An  appellate  court  can  only  derive  its  jurisdiction  from  the 
constitution  and  statutes  of  the  state,  and  therefore,  in  the  absence 
of  actual  fraud,  there  can  be  no  estoppel  to  deny  its  jurisdiction. 

8.  A  stipulation  between  the  attorneys  made  during  the  time 
in  which  an  appeal  could  properly  have  been  taken,  extending  the 
time  in  which  to  file  briefs,  is  not  such  an  appearance  as  would  con- 
fer jurisdiction  upon  the  appellate  court. 

[As  to  validity  and  enforceability  of  stipulation  between  parties 
fixing  venue  of  action  in  particular  county,  see  note  in  Ann.  Oaa* 
1912C,  815.] 
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Argument  for  Respondent. 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 

Motion  to  dismiss  on  the  ground  that  appeal  was  taken  pre- 
maturely.   Motion  stistained  and  appeal  dismissed. 

H.  B.  Thompson  and  Karl  Paine,  for  Appellant. 

The  record  filed  for  the  purpose  of  appeal  imports  absolute 
verity.  (4  Corpus  Juris,  sec.  2242,  p.  496;  In  re  Pichoir's 
Estate,  139  Cal.  694,  70  Pac.  213,  215,  73  Pac.  604.) 

The  aflSdavits  of  counsel  and  the  deputy  clerk  of  the  district 
court  are  no  proper  part  of  the  record,  will  not  be  considered 
and  will  be  stricken  on  motion.  {Williams  v.  Boise  Ba^in 
Min,  etc.  Co.,  11  Ida.  233,  81  Pac.  646;  In  re  Paige's  Estate, 
12  Ida.  410,  86  Pac.  273;  Orange  Growers'  Bank  v.  Duncan, 
133  Cal.  254,  65  Pac.  469;  Johnston  v.  Callahan,  146  Cal.  212, 
79  Pac.  870.) 

"An  appellate  court  may  obtain  jurisdiction  on  appeal  as 
well  by  voluntary  appearance  by  an  adverse  party  as  by  the 
service  of  a  notice  of  appeal  upon  him."  {Bell  v.  San  Fran- 
cisco Sav.  Union,  153  Cal.  64,  94  Pac.  225;  Moore  v.  Koubly, 
1  Ida.  55;  Planters'  Trading  Co.  v.  Moore,  7  Ala.  App.  393, 
62  So.  302.) 

V.  P.  CoflSn  and  Harry  Keyeer,  for  Respondent. 

The  language  of  sec.  4807,  Rev.  Codes,  using  the  term  "entry 
of  such  judgment"  refers  to  entry  in  the  judgment-book  as 
prescribed  by  sec.  4454  {Durant  v.  Comegys,  3  Ida.  67,  35  Am. 
St.  267,  26  Pac.  755) ;  and  since  sec.  4807  says  that  the  appeal 
may  be  taken  within  a  given  time  after  such  entry,  it  has 
become  the  settled  rule  of  all  states  having  the  same  statutes 
that  an  appeal  taken  before  such  entry  is  premature,  and  will 
be  dismissed  on  motion.  {McLaughlin  v.  Doherty,  54  Cal. 
519 ;  Thomas  v.  Anderson,  55  Cal.  43 ;  Coon  v.  Grand  Lodge, 

76  Cal.  354,  18  Pac.  384;  In  re  More's  Estate,  143  Cal.  493, 

77  Pac.  407,  and  cases  cited;  Eo/fman-Bruner  Oranite  Co.  v. 
Stark,  132  Iowa,  100,  108  N.  W.  329 ;  Greenly  v.  Hopkins,  7 
S.  D,  561,  64  N,  W.  1128 ;  Vollmer  v.  Nez  Perces  County,  7  Ida. 
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302,  62  Pac.  925;  Santti  v.  Hartman,  29  Ida.  490,  161  Pac. 
249,  and  cases  cited ;  Yeomcms  v.  Lamberton,  29  Ida.  801,  162 
Pac.  674.) 

It  is  the  duty  of  the  appellant  to  see  to  it  that  the  judgment 
is  entered  in  the  judgment-book  before  taking  his  appeal,  and 
if  the  clerk  neglects  to  enter  the  judgment  as  the  law  re- 
quires, either  party  who  desires  to  have  it  entered  can  compel 
him  to  do  so  by  writ  of  mandate.  {Oliver  v.  Kootenai  County, 
13  Ida.  281,  284,  90  Pac.  107;  Santti  v.  Hartman,  supra.) 

Anything  inserted  in  the  record  gratuitously  by  the  clerk 
without  authority  of  law  is  not  a  record,  nor  any  part  of  a 
record.  If  such  notation  is  entitled  to  any  consideration 
whatever  as  evidence,  it  is  evidence  only  of  that  which  the  per- 
son who  made  it  intended  by  it.  {In  re  Pearson's  Estate,  119 
Cal.  27,  50  Pac.  929 ;  In  re  More's  Estate,  143  Cal.  493,  77  Pac. 
407,  409.) 

Stipulation  cannot  be  allowed  to  confer  jurisdiction  upon 
the  supreme  court  where  the  necessary  jurisdictional  facts  do 
not  exist.  {Penny  v.  Nez  Perces  County,  4  Ida.  642,  43  Pac. 
570;  Anderson  v.  Haltkusen  M,  Co.,  30  Utah,  31,  83  Pac.  560.) 

The  facts  which  give  jurisdiction  to  the  appellate  court,  and 
divest  the  jurisdiction  of  the  trial  court,  as  the  fact  that  the 
appeal  was  taken  within  the  statutory  period,  cannot  be  pre- 
sumed, but  must  aflBrmatively  appear  upon  the  record.  {In 
re  More's  Estate,  supra.)  The  statutes  limiting  the  time  to 
appeal  are  jurisdictional  and  mandatory.  {Williams  v.  Long, 
130  Cal.  58,  80  Am.  St.  68,  62  Pac.  264;  Estate  of  Brewer, 
156  Cal.  89, 103  Pac.  486 ;  Moe  v.  Harger,  10  Ida.  194,  77  Pac. 
645.) 

RICE,  J. — This  action  was  brought  in  the  district  court  of 
the  third  judicial  district,  in  and  for  Ada  county.  The  case 
was  tried  before  a  jury  and  a  verdict  in  favor  of  the  plaintiff 
was  rendered  on  Feb.  10,  1916.  The  judgment  was  signed 
by  the  judge  and  filed  with  the  clerk  on  February  11,  1916. 
On  February  15,  1916,  an  appeal  was  taken  and  perfected. 
The  matter  comes  up  at  this  time  on  motion  to  dismiss  the  ap- 
peal 
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The  grounds  for  dismissal  are  that  the  appeal  was  taken 
prior  to  the  actual  entry  of  judgment  in  the  judgment-book 
as  required  by  sec.  4807,  Rev.  Codes,  as  amended  by  chap.  80, 
Sess.  Laws,  1915.  In  support  of  his  motion  to  dismiss  the 
appeal,  the  respondent  has  filed  three  afiSdavits  of  Thomas 
E.  Powell,  deputy  clerk  of  the  district  court;  also  the  aflS- 
davit  of  V.  P.  CoflSn,  attorney  for  respondent.  In  opposition 
to  this  motion  the  appellant  has  filed  the  affidavit  of  Karl 
Paine,  an  attorney  for  appellant;  also  affidavits  of  Otto  F. 
Peterson  and  Cleo  J.  Schooler,  senior  deputy  and  deputy  derk 
of  the  district  court. 

Appellant  does  not  admit  that  the  judgment  was  entered 
subsequent  to  the  appeal,  and  relies  upon  the  entry  in  the 
judgment  docket  in  the  office  of  the  derk  of  the  district  court 
and  upon  the  certified  copy  of  the  record  of  the  judgment  in 
the  judgment-book,  which  contains  the  following  notation: 
''Entered  February  11,  1916." 

It  must  be  taken  as  settled  law  in  this  state  that  an  appeal 
taken  prior  to  actual  entry  of  the  judgment  in  the  judgment- 
book  must  be  dismissed.  {VoUmer  v.  Nez  Perces  County,  7 
Ida.  302,  62  Pac.  925;  Santti  v.  Hartman,  29  Ida.  490,  161 
Pac.  249;  Yeomam  v.  Lamberton,  29  Ida.  801,  162  Pac.  674.) 

The  transcript  containing  the  record  filed  for  the  purpose 
of  appeal  imports  absolute  verity.  It  is  the  sole,  conclusive 
and  unimpeachable  evidence  of  the  proceedings  in  the  lower 
court.  (Oklahoma  Fire  Ins.  Co.  v.  Kimpel,  39  Okl.  339,  135 
Pac.  6;  4  Corpus  Juris,  512.) 

The  question  that  concerns  us  here  is  not  only  the  fact  of 
the  date  of  entry  of  judgment,  but  also  the  proper  evidence 
of  that  fact.  What  constitutes  the  record  on  appeal  from  a 
final  judgment  is  determined  by  Rev.  Codes,  sec.  4818,  as 
amended  1911  Sess.  Laws,  p.  375,  and  sec.  4456,  as  amended 
1909  Sess.  Laws,  p.  76.  The  law  nowhere  seems  to  provide 
for  the  a'&thentic  date  of  entry  of  judgment  appearing  upon 
any  of  the  papers  specified  in  these  sections  as  constituting 
the  record  on  appeal.  Therefore,  any  date  appearing  thereon 
purporting  to  be  the  date  of  entry  of  judgment  is  without 
authority  of  law,  and  has  no  standing  as  evidence  of  that  date. 

Idaho,  Vol.  80—21 
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The  law  does,  however,  provide  that  the  clerk  must  make  the 
proper  entries  in  the  judgment  docket ,  among  which  is  speci- 
fied the  date  of  entry  of  the  judgment.  (Rev.  Codes,  sec. 
4457,  as  amended  Sess.  Laws  1913,  p.  91,  and  sec.  4458.) 
The  law  does  not  provide  that  entries  upon  the  judgment 
docket  shall  constitute  any  part  of  the  record  on  appeal. 
Records  and  papers  improperly  included  in  a  judgment-roll 
on  appeal  will  be  stricken  on  motion.  {WtUiams  v.  Boise 
Basin  Mining  etc.  Co,,  11  Ida.  233,  81  Pac.  646.) 

Sections  4450,  4454,  4456  (amended  1909  Sess.  Laws,  p.  76), 
4457  (amended  1913  Sess.  Laws,  p.  91),  4458  and  4459,  Rev. 
Codes,  determine  the  statutory  duty  of  the  clerk  after  rendition 
of  a  judgment  or  verdict.  Prom  these  sections  it  appears  that 
after  a  judgment  or  verdict  is  rendered  and  filed,  the  clerk's 
first  duty  is  to  enter  the  judgment  at  length  in  the  judgment- 
book.  Immediately  after  entry  in  the  judgment-book  it  is  his 
duty  to  fasten  together  papers  constituting  the  judgment-roll. 
Immediately  after  making  up  the  judgment-roll  it  is  his  duty  to 
make  proper  entry  in  the  judgment  docket.  When  the  entry 
in  the  judgment  docket  is  made  prior  to  the  appeal,  it  wiU  be 
presumed  that  the  clerk  has  done  his  duty  and  judgment  has 
been  entered  prior  thereto,  and  the  jurisdiction  of  the  appel- 
late court  will  be  presumed.  {Smith  v,  Hawley,  11  S.  D.  399, 
78  N.  W.  355.)  This,  however,  is  only  prima  facie  presump- 
tion, and  may  be  overthrown  by  the  proper  evidence.  {Smith 
V,  Hawley,  supra.) 

When  the  jurisdiction  of  the  appellate  court  is  attacked, 
the  question  as  to  what  is  proper  evidence  of  the  fact  of  juris- 
diction is  for  this  court  to  consider.  We  have  on  the  one  hand 
an  official  entry  in  the  judgment  docket  of  the  clerk  to  the 
effect  that  judgment  was  entered  on  Feb.  11,  1916.  On  the 
other  hand  we  have  the  affidavit  of  the  deputy  to  the  effect 
that  judgment  was  not  entered  before  Nov.  2,  1916. 

It  has  been  held  in  this  state  that  the  evidence  of  a  notary 
public  is  incompetent  and  inadmissible  to  impeach  his  own 
certificate  of  acknowledgment.  {WUson  v.  Wilson,  6  Ida. 
597,  57  Pac.  708.)  Upon  the  same  theory-  the  affidavits  of  the 
clerk  of  the  district  courts  and  his  deputies,  are  incompetent 
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and  inadmissible  to  impeach  the  regularity  of  their  official  acts. 
However,  as  the  evidence  of  anyone  other  than  the  notary  who 
made  the  certificate  is  admissible  to  impeach  its  verity,  so  is 
the  evidence  of  anyone  other  than  the  clerk  of  the  district 
court,  or  his  deputies,  competent  and  admissible  to  impeach 
the  presumption  of  the  regularity  of  the  official  acts  of  the 
clerk. 

This  rule  is  in  no  way  in  conflict  with  the  rule  that  the 
record  filed  for  the  purpose  of  appeal  imports  absolute  verity. 
The  record  on  appeal,  as  has  been  shown,  is  not  questioned. 
The  only  attack  that  has  been  made  is  upon  the  prima  facie 
presumption  that  the  judgment  was  entered  prior  to  the  time 
of  taking  the  appeal.  The  affidavit  of  V.  P.  Coffibn,  being  di- 
rect and  certain  to  the  effect  that  the  judgment  was  not  en- 
tered before  Nov.  2,  1916,  and  being  undisputed,  must  be  re- 
ceived as  the  best  evidence  of  the  actual  date  of  the  entry 
of  judgment  in  the  lower  court. 

It  has  been  argued  by  appellant  that  the  respondent  in  this 
case  is  estopped  to  deny  jurisdiction  of  the  court  on  the 
ground  that  his  conduct  was  fraudulent,  in  that  it  led  the 
appellant  to  believe  that  the  appeal  was  taken  subsequent  to 
the  entry  of  judgment.  This  view  cannot  be  sustained  by  the 
evidence.  The  attorney  for  the  respondent  was  under  no  duty 
to  the  appellant  to  inform  it  of  the  date  of  the  actual  entry 
of  the  judgment.  The  notation  of  the  date  of  the  entry  of 
judgment  made  in  the  judgment-book  was  not  made  on  the 
suggestion  of  the  respondent,  or  his  attorney,  but  was  made 
according  to  the  usages  and  custom  of  the  deputy  clerk  of  the 
district  court.  It  appears  that  the  notation  in  the  judgment 
book  that  judgment  was  entered  Feb.  11,  1916,  misled  the 
attorneys  for  appellant,  but  it  does  not  appear  that  the  re- 
spondent, or  his  attorneys,  were  in  any  way  responsible  for 
that  entry  being  made. 

An  appellate  court  can  only  derive  its  jurisdiction  from 
the  constitution  and  statutes  of  the  state.  {Penny  v.  Nez 
Perces  County,  4  Ida.  642,  43  Pac.  570 ;  People  v.  Walker,  132 
Cal.  137,  64  Pac.  133;  Estate  of  Campbell,  141  Cal.  72,  74  Pac. 
550;  Brooks  v.  Calderwood,  19  Cal.  124, 125.)     Where  a  stat- 
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ute  requires  an  appeal  to  be  taken  after  entry  of  judgment, 
an  appeal  prior  to  entry  of  judgment  will  be  dismissed  as  the 
court  has  no  jurisdiction  to  consider  the  same.  {Santti  v. 
Hartman,  supra;  Teomans  v.  Lamberton,  supra.)  The  fact 
that  the  aggrieved  party  has  no  other  remedy  is  immaterial. 
(Maxon  v.  Gates,  118  Wis.  238,  95  N.  W.  92.)  Where  the 
court  otherwise  is  without  jurisdiction,  jurisdiction  cannot  be 
conferred  by  stipulation.  {Chamberlain  v.  Hedger,  10  S.  D. 
290,  73  N.  W.  75.)  The  acknowledgment  of  due  service  on  a 
certain  date  does  not  waive  the  defect  that  the  service  was 
too  late  for  the  purposes  of  the  appeal.  {Towdy  v.  Ellis,  22 
Cal.  650,  651.)  A  respondent  will  not  be  estopped  to  deny 
jurisdiction  of  the  court  by  his  act  of  indorsing  an  admission 
of  service  of  the  notice  of  appeal.  The  acts  of  the  parties  can- 
not confer  jurisdiction  on  the  court  in  a  case  withheld  by  the 
law  from  its  jurisdiction.  {Estate  of  Brewer,  156  Cal.  89, 103 
Pac.  486.) 

Appellant  further  contends  that  the  respondent  having  en- 
tered into  stipulation  for  further  time  in  which  to  file  his 
brief  in  this  case  within  the  time  that  an  appeal  could  law- 
fully be  taken  to  this  court,  such  stipulation  was  an  appearance 
and  that  where  there  is  voluntary  appearance  no  service  of 
notice  of  appeal  is  necessary.  It  has  been  held  that  a  stipu- 
lation entered  into  between  parties  is  not  such  an  appearance 
as  will  confer  jurisdiction  upon  the  court.  {Washington 
County  Land  dk  Development  Co.  v.  Weiser  Nat,  Bank,  26 
Ida.  717,  146  Pac.  116.) 

It  appearing  that  this  appeal  was  taken  prior  to  the  actual 
entry  of  judgment,  and  it  being  the  law  that  an  appeal  taken 
prior  to  the  entry  of  judgment  confers  no  jurisdiction  on  this 
court,  this  appeal  must  be  dismissed.  Costs  awarded  to  re- 
spondent. 

Morgan,  J.,  concurs. 

Budge,  C.  J.,  sat  at  the  hearing,  but  took  no  part  in  the 
decision. 

Petition  for  rehearing  denied. 
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(April  11,  1917.) 

IJOHN  WALSH,  Respondent,  v.  A.  H.  NIESS  and  UTAIDA 
BOD  AND  GUN  CLUB,  a  Corporation,  Appellants. 

[164  Fae.  528.] 

Appeal — Absknox  op  Gebtipioate  to  Tbamscbifi^— Dismissal  by  Ooubt. 
Held,  where  the  transcript  or  record  on  appeal  from  an  order  or 
contested  motion  does  not  contain  a  certificate  that  the  papers  therein 
contained  constitute  all  the  records,  papers  and  files  used  or  con- 
sidered by  the  judge  making  the  order  on  the  hearing  of  the  motion, 
as  required  by  sec.  4821,  Bev.  Oodes,  and  rule  24  of  this  court,  the 
appeal  will  be  dismissed  under  rule  27  of  this  court,  on  the  court's 
own  motion* 

APPEAL  from  the  District  Conrt  of  the  Ninth  Judicial 
District,  for  Fremont  County.    Hon.  James  G.  Gwinn,  Judge. 

Action  to  recover  wages.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Dismissed. 

N.  D.  Jackson  and  A.  H.  Wilkie,  for  Bespondent. 

A.  H.  McConnell,  for  Appellants. 

Counsel  cite  no  authorities  on  point  decided. 

BUDGE,  C.  J. — This  is  an  appeal  from  an  order  dissolving 
an  injunction  and  from  an  order  denying  a  motion  to  set 
aside  a  default. 

Upon  an  examination  of  the  transcript  we  find  that  it  con- 
tains no  certificate,  that  the  papers  therein  conetitute  all  the 
records,  papers  and  files  used  or  considered  by  the  judge  on 
the  hearing. 

Sec.  4819,  Bev.  Codes,  provides,  that:  **0n  appeal  .  .  .  • 
from  an  order,  except  an  order  granting  or  refusing  a  new 
trial,  the  appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  ....  order  appealed  from,  and  of  papers 
used  .on  hearing  in  the  court  below.'' 
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Sec.  4821,  Rev.  Codes  provides:  ''The  copies  provided  for 
in  the  last  three  sections  must  be  certified  to  be  correct  by  the 
clerk  or  the  attorneys " 

Rule  24  of  this  court  requires  a  certificate  to  the  transcript 
signed  by  the  judge,  clerk  or  attorneys  and  prescribes  the 
form  and  the  contents  of  such  certificate.  No  such  certificate 
appears  in  this  transcript. 

Rule  27  of  this  court,  provides:  "A  strict  compliance  with 
the  requirements  of  the  rules  concerning  the  preparation  of 
transcripts  will  be  exacted  of  the  appellant  or  plaintiff  in 
error  in  all  cases  by  the  Court,  whether  objection  be  made  by 
the  opposite  party  or  not,  and  for  any  violation  or  neglect 
in  these  respects  which  is  found  to  obstruct  the  examination 
of  the  record,  the  appeal  may  be  dismissed  ....  " 

The  effect  of  the  absence  of  the  certificate  that  the  tran- 
script is  required  to  contain,  showing  that  the  papers  and 
records  contained  therein  were  all  of  the  papers  used  by  the 
trial  judge  on  the  hearing,  has  recently  been  considered  by 
this  court  in  the  case  of  Dvdacek  v,  Vaught,  28  Ida.  442,  154 
Pac.  995.  It  is  unnecessary  to  again  review  the  authorities 
at  length ;  the  appeal  will  be  dismissed.  {Simmons  Hardware 
Co.  V.  Alturas  Com.  Co,,  4t  Ida.  386$  39  Pac.  553;  ViUage  of 
Sand  Point  v.  Doyle,  9  Ida.  236,  74  Pac.  861;  Knutsen  v. 
Phillips,  16  Ida.  267,  101  Pac.  596 ;  Steve  v.  Bonners  Ferry 
Lumber  Co,,  13  Ida.  384,  92  Pac.  363;  Doi^t  v.  Rocky  Moun^ 
tain  Bell  Tel,  Co,,  14  Ida.  677-679,  95  Pac.  209;  Johnston  v. 
Bronson,  19  Ida.  499, 114  Pac.  6;  Dvdacek  v.  Vaught,  supra.) 

The  appeal  is  dismissed.    Costs  awarded  to  respondent. 

Morgan  and  Rice,  JJ.,  concur. 
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(April  19,  1917.) 

G.  A.  PARKER  and  P.  S.  MARSHALL,  Appellants,  v.  I.  A. 
HERRON,  Respondent. 

[164  Pac-  1013.] 

Fiuui>— Scienter— Evidence. 

1.  The  evidence  in  this  case  examined  and  held  to  be  insuffi- 
cient to  sustain  the  allegations  of  the  answer  wherein  fraud  is 
charged. 

2.  In  order  to  establish  fraud  in  a  ease  of  this  kind  it  must  be 
shown  in  addition  to  falsity  of  representations  of  a  material  fact, 
or  facts,  upon  which  the  party  to  whom  they  were  made  inno- 
cently acted  to  his  injury,  that  the  party  making  them  knew  them 
to  be  false  or  that  he  madcr  them  recklessly,  without  knowledge  of 
their  truth  or  falsity. 

[As  to  what  is  sufficient  proof  of  fraud,  see  note  in  65  Am.  Dec. 
157.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Action  upon  promissory  notes.  Judgment  for  plaintiffs  in 
the  sum  of  one  dollar;  they  appeal.    Reversed. 

A.  W.  Ostrom  and  George  Herriott,  for  Appellants. 

To  constitute  actionable  fraud,  each  of  the  necessary  ele- 
ments must  be  proved  with  a  reasonable  degree  of  certainty, 
and  all  of  them  must  be  found  to  exist ;  the  absence  of  any  one 
of  them  is  fatal  to  a  recovery.  (20  Cyc.  12,  sec.  A,  and  cases 
cited;  Brawn  v,  Bledsoe,  1  Ida.  746.) 

A  fraudulent  intent  is  an  essential  element  of  every  action- 
able fraud,  and  to  support  an  action  of  deceit  the  existence 
of  this  intent  must  in  some  way  be  made  manifest.     (20  Cyc. 
35,  sec.  6,  and  cases  cited;  Lewwrh  v.  Carter,  117  Ind.  206, 
10  Am.  St.  40,  20  N.  E.  119,  3  L.  B.  A.  440.) 
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C.  M.  Booth,  for  Respondent. 

If  the  representation  is  made  without  belief  in  its  truth, 
or  made  recklessly,  without  caring  whether  it  be  true  or  false, 
the  representation  may  amount  to  fraud.  {Derry  v.  Peek, 
L.  B.  14  App.  Cas.  337;  Eichdherger  v.  MiUs  Land  etc.  Co., 
9  CaL  App.  628,  100  Pac.  117;  Hindman  v.  First  Nat.  Bank, 
112  Fed.  931,  50  C.  C.  A.  523,  57  L.  R.  A.  108;  Shackett  v. 
Bickford,  74  N.  H.  57, 124  Am.  St.  933,  65  Atl.  252,  7  L.  R.  A., 
N.  S.,  646;  Madden  v.  Caldwell  Land  Co.,  16  Ida.  59,  67,  100 
Pac.  358,  21  L.  R.  A-,  N.  S.,  332.) 

MORGAN,  J.-^This  action  was  commenced  by  appellants 
to  recover  the  balance  alleged  to  be  due  upon  three  promissory 
notes,  for  $400  each,  given  by  respondent  in  payment  for  a 
second-hand  gasoline  engine,  which  he  purchased  from  them 
for  the  purpose  of  furnishing  power  with  which  to  operate  a 
grain-separator. 

Respondent,  in  his  answer,  admitted  the  execution  of  the 
notes,  and  that  only  the  amount  alleged  in  the  complaint  to 
have  been  paid  thereon  had  been  paid,  but  denied  that  any 
amount  was  due,  and  alleged  that  the  machinery  for  which  the 
notes  were  given  was,  by  appellants,  represented  and  described 
to  him  as  being  well  built,  properly  adjusted  and  capable  of 
performing  the  work  for  which  it  was  intended ;  that  by  reason 
of  these  representations  he  bought  the  machinery  giving  there- 
for the  notes  above  mentioned ;  that  all  the  statements,  repre- 
sentations and  claims  made  by  appellants  to  him  regarding 
the  machinery,  as  to  the  build,  workmanship,  adjustment  and 
quality  thereof,  were  false  and  fraudulent,  and  were  known 
by  appellants  to  be  false  and  fraudulent  at  the  time  they  were 
made;  that  such  statements,  representations  and  claims  in- 
duced him  to  make,  execute  and  deliver  the  notes  set  out  in 
the  complaint,  and  he  claimed  damages  by  reason  of  the 
alleged  fraud  of  appellants  in  the  transaction. 

The  case  was  tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  appellants  for  the  sum  of  one  dollar.  Judgment  was 
thereupon  entered,  from  which  this  appeal  is  prosecuted. 
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Appellants  contend  that  the  evidence  is  insufficient  to  es- 
tablish the  falsity  of  the  representations  relied  upon  by  re- 
spondent. 

The  portion  of  the  record  tending  to  show  that  appellants, 
or  either  of  them,  made  any  representations  whatever  with  re- 
spect to  the  engine  is  to  be  found  in  the  testimony  of  respond- 
ent, and  is  as  follows : 

**Q.  What  did  Mr.  Marshall  tell  you,  if  anything,  with  ref- 
erence to  this  engine,  so  far  as  its  power  and  capacity  was 
concerned! 

'^A.  He  told  me  it  was  a  20  horse-power  gasoline  traction 
engine  and  that  the  separator  has  a  28-inch  cylinder. 

''Q.  What  make  of  a  separator  was  itt 

"A.  A  Case. 

"Q.  You  say  that  was  a  Case  separator? 

**A.  Yes,  sir. 

*'Q.  Where  did  you  buy  the  separator? 

''A.  From  Parker  and  Marshall.  Mr.  Marshall  was  the 
agent  and  the  man  I  done  the  business  with. 

**Q.  Do  you  know  whether  or  not,  at  the  time  you  bought 
this  engine,  they  knew  you  were  buying  it  to  run  this  sepa- 
rator! 

'*A.  They  certainly  did;  that  is  what  I  wanted;  I  wanted 
a  complete  outfit. 

"Q.  Now,  at  the  time  you  bought  the  engine  I  will  ask  you 
to  state  whether  or  not  Mr.  Parker  or  Mr.  Marshall  told  you 
anything  as  to  whether  or  not  this  engine  would  successfully 
run  this  separator! 

*'A.  That  was  my  understanding,  that  it  would.  We  had 
several  talks  over  it;  I  forget  how  often  we  talked  about  it 
but  it  was  some  two  or  three  times  and  he  didn't  say  anything 
to  the  contrary,  and  of  course  we  talked  it  over  and  I  under- 
stood it  was  all  right  for  that  purpose. 

"Q.  You  told  him  what  you  wanted  with  the  engine,  did 
you! 

"A.  Yes,  sir." 

While  there  is  abundance  of  evidence  tending  to  show  that 
the  engine  failed,  after  respondent  purchased  it,  to  furnish 
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power  sufficient  to  successfully  run  the  separator,  it  will  be 
observed  that  the  testimony  above  quoted  falls  far  short  of  sus- 
taining the  allegations  of  the  answer  to  the  effect  that  state- 
ments and  representations  were  made  by  appellants  that  the 
engine  was  well  built,  properly  adjusted  and  capable  of  per- 
forming the  work  for  which  it  was  intended.  It  is  true  re- 
spondent testified  that  himself  and  Mr.  Marshall  talked  the 
matter  over,  and  it  was  his  understanding  that  the  engine 
would  do  the  work,  but  the  evidence  does  not  justify  the  conclu- 
sion that  thia  understanding  was  produced  by  any  statements 
or  representations,  false  or  otherwise,  made  to  him.  The  only 
statement  by  Mr.  Marshall  which  respondent  attempted  to 
quote,  even  in  substance,  is  to  the  effect  that  it  is  a  20  horse- 
power gasoline  traction  engine,  and  there  is  nothing  in  the 
record  to  indicate  that  it  is  not.  Upon  the  other  hand,  it  is 
shown  that  the  engine  in  question  is  rated  by  its  manufactur- 
ers as  of  20  horse-power,  and  the  record  discloses  that  while 
in  possession  of  its  former  owner  its  work  was  entirely  satis- 
factory and  the  power  it  developed  was  amply  sufficient  to  run 
the  separator. 

If,  by  any  stretch  of  the  imagination,  the  conclusion  could 
be  reached  from  the  evidence  in  this  case  that  Marshall  made 
representations  to  respondent  which  were  untrue  and  which 
misled  and  deceived  him  into  buying  the  engine,  a  material 
element  of  fraud,  as  the  basis  of  an  action  or  defense  in  a 
case  of  this  kind,  would  still  be  lacking.  In  addition  to  the 
falsity  of  representations,  it  must  be  shown  that  the  party 
making  them  knew  them  to  be  false  or  that  he  made  them 
recklessly  without  knowledge  of  their  truth  or  falsity.  If 
he  honestly  believed  the  representations  to  be  tnie  and  they 
were  not  recklessly  made,  then  he  is  not  liable  for  fraud. 
(20  Cyc.  24;  Security  Savings  Bank  of  Wellman  v.  Smith, 
144  Iowa,  203,  122  N.  W.  825;  Curtley  v.  Security  Savi7i-g$ 
Soc,  46  Wash.  50,  89  Pac.  180;  Wade  v.  Oregon  Trust  etc. 
Bank,  59  Or.  551,  117  Pac.  807 ;  Wann  v.  Northwestern  Trust 
Co,,  120  Minn.  493,  139  N.  W,  1061  j  Peters  v.  Lohrmn,  171 
Mo.  App.  465, 156  S,  W.  783.) 
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The  evidence  discloses  that  appellants,  who  are  dealers  in 
gasoline  engines  and  accessories,  during  the  fall  of  1910  sold 
the  engine  to  a  Mr.  Eveleth,  who  used  it  in  connection  with 
the  separator,  and  that  it  gave  entire  satisfaction;  that 
Marshall  saw  the  engine  while  it  was  being  so  used;  that 
Eveleth  had  trouble  in  meeting  certain  payments  of  the 
purchase  price  and  consented  that  it  be  sold  to  respondent, 
who,  at  appellants'  request,  went  to  Eveleth *s  place,  in- 
spected the  engine  and  thereafter  bought  it. 

The  burden  of  proof  to  show  scienter  was  upon  respondent. 
Not  only  has  he  offered  no  evidence  tending  to  show  that 
false  statements  were  made  with  knowledge  of  their  falsity, 
or  with  reckless  disregard  of  what  the  facts  might  be,  but 
the  uncontradicted  evidence  indicates  that  appellants  acted 
entirely  in  good  faith;  that  the  statement  as  to  the  horse- 
power of  the  engine  was  based  upon  the  rating  given  it  by  its 
manufacturers,  and  it  had  been  seen,  by  the  man  who  made 
the  representations,  to  do  the  class  of  work  an  engine  of  that 
capacity  should  do. 

We  do  not  desire  to  be  understood  to  hold  that  it  is  neces- 
sary, in  order  to  establish  fraud,  to  show  what  was  in  the  mind 
of  a  man,  shown  to  have  made  misrepresentations  of  a  material 
fact,  at  the  time  he  made  it.  Circumstances  inconsistent 
with  an  honest,  reasonable  belief  in  the  truth  of  the  state- 
ments, or  indicating  a  reckless  disregard  for  the  truth,  may 
be  shown,  from  which  a  jury  may  conclude  scienter,  but  in 
this  case  there  is  a  total  lack  of  such  circumstances. 

The  necessity  for  proof  of  scienter  distinguishes  such  an 
action  as  this  from  one  for  breach  of  warranty.  {NortJi- 
western  8.  8.  Co.  v.  Dexter  Horton  d  Co.,  29  Wash.  565,  70 
Pac.  59.) 

The  judgment  is  reversed,  with  direction  that  a  new  trial 
be  granted.    Costs  are  awarded  to  appellants. 

Budgei  G.  J.|  and  Bice,  J.|  concor. 
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(April  21,  1W7.) 

WEISEB  NATIONAL  BANK,  a  Corporation,  Appellant,  v. 

WASHINGTON  COUNTY  et  al.,  Respondents. 

[164  Pac  1014.] 

Banks — ^Taxation— Statutes— Cebtiorabi. 

1.  In  proceedings  upon  writ  of  review,  the  eonstitntionalitj  of 
the  statute  upon  which  the  inferior  tribunal,  the  action  of  which 
is  reviewed,  based  its  authority  cannot  be  passed  upon. 

2.  According  to  the  intent  and  purpose  of  see.  173  of  the 
Bevenue  Act  of  1913  (Sess.  Laws  1913,  p.  230),  the  proportion  of 
the  capital  stock,  surplus  and  undivided  profits  of  a  bank  invested 
in  or  represented  by  property  outside  of  the  county  in  which  the 
bank  is  located  is  not  to  be  deducted  from  the  full  cash  value  of  its 
capital  stock  in  listing  the  same  for  assessment. 

[As  to  taxation  of  banks  by  the  states,  see  notes  in  96  Am.  Dec. 
290;  Ann.  Cas.  19121),  37.] 

APPEAL  from  the  District  Conrt  of  the  Seventh  Judicial 
District,  for  Washington  County.  Hon.  Chas.  P.  McCarthy, 
Presiding  Judge. 

Petition  for  writ  of  review.  Prom  a  judgment  granting 
part  of  the  relief  sought,  the  petitioner  appeals.    Affirmed. 

Ed.  B.  Coulter,  for  Appellant. 

This  revenue  act  must  be  read  and  construed  as  a  whole, 
and  the  whole  must  be  interpreted  to  give  meaning  to  the 
intent  of  the  legislature.  It  is  true  that  in  sec.  173  there 
are  two  different  phrases  which  seem  at  first  reading  to  limit 
the  real  estate  to  that  within  the  county.  Take  the  whole 
act,  sees.  4, 173-180,  and  construe  them  together,  and  it  clearly 
appears  that  it  was  not  the  intention  that  there  should  be  any 
double  taxation  or  lack  of  uniformity.  Read  the  sections 
161-171  on  taxation  of  migratory  stock.  There  the  same 
clear  intent  appears. 
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In  the  sections  on  migratory  stock,  they  provide  for  an 
adjustment  between  the  counties  of  the  tax  for  the  year  on 
such  stock.  The  legislature  in  those  sections  properly  use 
the  words  "counties"  in  fixing  status  of  the  property.  We 
find  them  immediately  taking  up  the  question  of  taxation  of 
banks  and  bank  shares  and  using  their  same  word  '* county," 
and  using  it  in  a  sense  which  is  clearly  at  variance  with  the 
evident  intent  and  purpose  which  was  in  the  minds  of  the 
legislators. 

**  Whenever  a  statute  contains  a  clause  which  is  directly 
contrary  to  the  legislative  intent,  as  collected  from  the  whole 
acty  such  clause  will  be  treated  as  surplusage  and  will  be  dis- 
regarded in  the  proper  construction  of  the  act."  {State  v. 
Forch,  26  Ida.  755,  760,  146  Pac.  110.) 

Statutes  will  be  construed  with  the  view  of  ascertaining  the 
intent  of  the  law-making  power  and  giving  force  and  meaning 
to  the  language  used.  {Idaho  Mutual  Co-operative  Iris.  Co,  v. 
Myer,  10  Ida.  294,  77  Pac.  628 ;  Oreathouse  v.  Heed,  1  Ida.  494 ; 
Empire  Copper  Co.  v.  Henderson,  15  Ida.  635,  99  Pac.  127  ; 
In  re  Bossner,  18  Ida.  519,  110  Pac.  502;  Sutherland  on 
Statutory  Construction,  sec.  347.) 

T.  A.  Walters,  Atty.  Qenl.,  J.  P.  Pope,  Asst.,  George  Donart 
and  Harris  &  Smith,  for  Respondents. 

A  writ  of  review  cannot  be  extended  further  than  to  de- 
termine whether  the  inferior  tribunal,  board  or  officer  has 
regularly  pursued  its  authority  or  has  exceeded  its  jurisdic- 
tion (Rev.  Codes,  sec.  4968),  and  it  is  equally  well  established 
that  the  question  of  jurisdiction  is  to  be  determined  by  the 
terms  of  the  statute,  and  that  the  question  of  constitutionality 
of  the  statute  cannot  be  reviewed  on  certiorari.  {Adleman  v. 
Pierce,  6  Ida.  294,  55  Pac.  658 ;  Wriglit  v.  Kelley,  4  Ida.  624, 
43  Pac.  565;  McCormell  v.  State  Board  of  Equalization,  11 
Ida.  652,  83  Pac.  494.) 

Authorities  are  very  meager  which  construe  or  define  the 
term  ** uniformity"  as  applied  to  taxation.  But  it  would 
seem  that  both  the  better  reasoning  and  the  weight  of 
authority  confines  the  application  of  tiie  term  to  the  rate  of 
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taxation  and  not  to  the  mode  of  assessment.  (People  ex  rel. 
Iron  Silver  Mining  Co.  v.  Henderson,  12  Colo.  369,  21  Pac.  144; 
Sherlock  v.  Wirmetka,  68  111.  530;  People  v.  Whyler,  41  Cal. 
351.) 

MORGAN,  J. — The  appellant  is  a  national  bank  located  at 
Weiser,  in  Washington  county.  On  the  second  Monday  of 
January,  1915,  its  capital  stock  was  $75,000,  divided  into  750 
shares  of  the  par  value  of  $100  each;  its  surplus  and  un- 
divided profits  amounted  to  $15,540,  making  a  total  of  $90,540. 
It  appears  that  $32,368  of  this  amount  was  invested  in  the 
bank  building,  furniture  and  fixtures,  $4,350  in  real  estate  in 
Weiser,  $1,652.67  in  real  estate  in  Owyhee  county,  and  $2,600 
in  real  estate  in  Adams  county.  In  April,  1915,  appellant 
gave  to  the  assessor  of  Washington  county  a  sworn  statement 
showing  the  capital  stock,  surplus  and  undivided  profits  as 
they  existed  on  the  second  Monday  of  January,  1915,  and  also 
the  proportionate  amount  of  the  same  which  was  invested  as 
above  set  forth.  The  assessor  deducted  from  the  sum  of 
$90,540  the  $32,368  invested  in  the  bank  building,  furniture 
and  fixtures,  and  the  remainder,  $58,172,  he  prorated  among 
the  750  shares  of  stock  and  assessed  it  against  the  shares  in 
the  names  of  the  shareholders.  The  other  real  estate  was 
assessed,  respectively,  by  the  assessors  of  Washington,  Owyhee 
and  Adams  counties,  and  the  taxes  upon  the  same  were  paid 
by  the  bank.  The  payment  of  taxes  assessed  against  the 
capital  stock  of  the  bank  to  the  assessor  and  tax  collector  of 
Washington  county  was  made  under  protest  and  a  petition 
was  filed  with  the  board  of  county  commissioners,  sitting  as  a 
board  of  equalization,  praying  that  an  additional  deduction 
from  the  capital  stock,  surplus  and  undivided  profits,  amount- 
ing to  that  proportion  of  the  same  invested  in  the  real  estate 
in  the  three  counties  above  named  and  not  used  in  connection 
with  the  bank,  be  allowed.  This  was  denied.  Appellant 
thereafter  procured  a  writ  of  review  from  the  court  below 
and  respondents  moved  to  quash  the  same.  After  hearing 
the  matter  the  court  made  and  entered  findings  of  fact,  con- 
clusions of  law  and  judgment  modifying  the  action  of  the 
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board  of  equalization  only  to  the  extent  that  the  deduction 
prayed  for  was  allowed  so  far  as  it  related  to  the  property 
situated  in  Washington  county.  This  appeal  is  from  that 
judgment. 

The  question  to  be  determined  is  this :  Should  the  amounts 
invested  in  property  outside  of  Washington  county,  the  county 
in  which  the  bank  is  located,  have  been  deducted  from  the 
total  capital  stock,  surplus  and  undivided  profits  before  the 
same  was  assessed  and  prorated  among  the  shareholders? 
The  question  involves  a  construction  of  sec.  173  of  the  Revenue 
Act  of  1913,  found  on  page  230  of  the  Session  Laws  of  that 
year,  which  is  as  follows : 

''The  shares  of  capital  stock  of  any  bank,  existing  by 
authority  of  the  United  States  or  of  this  State  and  located 
within  this  State,  or  of  any  building  and  loan  association, 
trust  company  or  surety  and  fidelity  company  organized  under 
the  laws  of  this  State  and  doing  business  within  this  State, 
shall  be  assessed  for  taxation  where  such  bank,  company, 
association  or  other  corporation  is  located  and  not  elsewhere, 
at  the  full  cash  value  thereof  at  twelve  o'clock  meridian  on 
the  second  Monday  of  January  in  each  year,  except  the  pro- 
portionate part  of  any  portion  of  such  capital  stock,  or  the 
surplus  or  undivided  profits  of  such  bank,  company,  associa- 
tion or  other  corporation  which  is  at  the  time  of  assessment 
actually  invested  in  and  represented  by  other  property  owned 
by  and  standing  upon  the  records  of  the  county  wherein  such 
shares  of  capital  stock  is  assessed  in  the  name  of  such  bank, 
company,  association  or  other  corporation  and  which  has  been 
assessed  and  entered  for  taxation  in  said  county  for  the  said 
year,  which  proportionate  part  of  such  portion  shall  be  de- 
ducted from  the  full  cash  value  of  such  shares  of  capital 
stock  in  listing  such  capital  stock  for  assessment;  Provided, 
That  no  deduction  in  the  assessed  valuation  of  such  shares  of 
capital  stock  shall  be  made  on  account  of  any  property  ob- 
tained by  such  bank,  company,  association  or  other  corporation 
on  foreclosure  of  any  lien,  or  in  the  settlement  of  any  debt, 
unless  it  is  shown  to  the  satisfaction  of  the  Assessor  that  the 
amount  sought  to  be  so  deducted  is  actually  included  in  the 
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value  of  such  capital  stock.  Any  property  so  represented  in 
such  capital  stock,  on  account  of  which  a  deduction  has  been 
made  in  the  assessed  valuation  of  the  shares  of  such  capital 
stock,  shall  be  assessed  separately  at  its  full  cash  value,  as 
other  property." 

Appellant  insists  that  this  section  should  be  so  construed 
as  to  make  a  deduction  from  the  assessment  of  the  capital 
stock,  surplus  and  undivided  profits  of  the  bank  by  reason  of 
its  ownership  of  property  situated  in  and  taxed  in  other 
counties  of  the  state  as  well  as  in  the  county  wherein  the  bank 
is  located,  and  insists  that  if  the  lan^age  of  the  law  be 
literally  construed,  it  will  be  violative  of  sec.  5,  art.  7,  of  the 
constitution,  wherein  it  is  provided  that  "all  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within  the  territorial 
limits,  of  the  authority  levying  the  tax,  ....  '*  and  "dupli- 
cate taxation  of  property  for  the  same  purpose  during  the 
same  year,  is  hereby  prohibited." 

The  proceedings  in  the  court  below  were  upon  certiorari, 
or,  as  denominated  by  our  Revised  Codes,  writ  of  review. 
Sees.  4962  and  4968,  Rev.  Codes,  limit  the  extent  of  the  in- 
quiry which  may  be  made  in  proceedings  upon  writ  of  review. 
The  court  below  could  not,  in  this  case,  and,  consequently,  we 
cannot  determine  the  constitutionality  of  the  act  under  which 
the  inferior  tribunal  claimed  its  authority.  (McConnell  v. 
State  Board  of  Equalization,  11  Ida.  652,  83  Pac.  494.) 

Proceeding  upon  the  theory  that  sec.  173,  Revenue  Act  of 
1913,  supra,  is  valid  and,  as  above  indicated,  its  constitu- 
tionality cannot  be  questioned  in  this  proceeding,  its  language 
is  too  plain  to  permit  of  judicial  interpretation.  To  hold 
differently  and  sustain  the  contention  of  appellant  above 
stated  would  be,  in  effect,  to  repeal  the  section  and  substitute 
a  new  law. 

The  judgment  of  the  district  court  is  affirmed.  Costs  are 
awarded  to  respondents. 

Rice,  J.,  sat  at  the  hearing  but  took  no  part  in  the  decision 
of  this  case. 
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BUDGE,  C.  J.,  Concurring. — I  concur  in  the  conclusion 
reached,  upon  the  ground  that  the  constitutionality  of  the 
statute  cannot  be  inquired  into  upon  a  writ  of  review,  and 
viewing  the  statute  (sec.  173,  Revenue  Act  of  1913)  in  this 
light,  its  language  is  unambiguous.  However,  I  do  not  wish 
to  be  understood  as  intimating  that  the  law  is  constitutional 
or  that  its  constitutionality  is  not  subject  to  attack,  in  a  proper 
proceeding,  upon  the  ground  of  double  taxation* 


(April  24,  1917.) 

STATE,  Respondent,  v.  CLYDE  SMITH,  Appellant 
[164  Pae.  619.] 

Grand  Laiioent--Acoompuoi!:— Ooreoboration— SunricnBNCT  of— Sepa- 

EATB   TaiAL — INSTEUCTIONS  —  SUMTICIENCnr   0#  —  ChALLENGK    INDI- 
VIDUAL JuBOB — Evidence. 

1.  A  eonyiction  cannot  be  enstained  on  the  uncorroborated  testi- 
mony of  an  accomplice ;  but  it  is  not  necessary  that  the  testimony  of 
the  accomplice  be  corroborated  in  every  detail, — aU  that  is  required 
is,  that  there  be  corroborating  evidence  upon  some  material  fact  or 
circumstance,  which,  in  itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  accused  with  the  commission 
of  the  oflenfle. 

2.  The  law  clearly  contemplates  that  some  weight  should  be  given 
to  the  testimony  of  an  accomplice,  and  when  the  requirements  of  the 
law  as  to  corroboration  have  been  met,  such  testimony  may  become 
of  the  utmost  importance  in  securing  a  just  enforcement  of  the  law. 

3.  Under  section  7860,  Bev.  Codes,  as  amended  by  ch.  112,  Sess. 
Laws  1911,  p.  368,  the  granting  or  refusal  of  a  separate  trial  rests 
in  the  sound  discretion  of  the  trial  court. 

4.  Where  counsel  for  accused,  at  the  time  of  the  giving  of  an 
instruction,  states  that  it  is  satisfactory,  he  cannot  on  appeal  from 
an  adverse  decision  complain  of  the  conduct  of  the  trial  court. 

5.  Where  accused  is  represented  by  counsel  during  the  trial,  and 
exercises  the  right  to  challenge  jurors,  the  neglect  of  the  trial  court 
to  inform  him  that  if  he  intends  to  challenge  an  individual  juror 
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he  must  do  so  before  the  jury  is  sworn,  will  not  be  regarded  as 
prejudicial  error. 

6.  The  evidence  in  this  ease  examined  and  held  sufficient  to  sus- 
tain a  conviction. 

7.  Instruction  No.  11  examined  and  found  not  to  be  prejudicial 
to  the  appellant. 

[As  to  convicting  on  the  testimony  of  an  accomplice,  see  notes  in 
71  Am.  Dec.  671;  34  Am.  Bep.  408;  98  Am.  St.  158.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Adams  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Appellant  was  convicted  of  the  crime  of  grand  larceny, 
and  appealed  from  the  judgment  and  order  overruling  a  mo- 
tion for  a  new  trial.    Affirmed. 

Prank  Harris,  P.  B.  Cavaney  and  Freehafer  &  Stinson,  for 
Appellant. 

The  identity  of  the  cattle  in  the  case  at  bar  must  be  es- 
tablished. {Newton  v.  State  (Tex.  Cr.),  48  S.  W.  507;  HUli- 
gas  V.  State,  55  Neb.  586,  75  N.  W.  1110;  Shelby  v.  State  (Tex. 
Cr.),42S.  W.  306.) 

Where  evidence  establishes  similarity  merely  and  there  is 
no  other  evidence  of  identification,  conviction  cannot  be  sup- 
ported. (Bishop  V.  People,  194  111.  365,  62  N.  E.  785 ;  Bishop 
V.  State  (Tex.  Cr.),  25  S.  W.  25;  Beach  v.  State  (Tex.  App.), 
11  S.  W.  832.) 

Possession  by  the  defendant  of  the  same  number  of  cattle 
as  was  stolen  is  not  sufficient  to  justify  conviction.  (Harris 
V.  State,  13  Tex.  App.  309 ;  Smith  v.  State,  44  Tex.  Cr.  81, 
68  S.  W.  510;  Horn  v.  State,  30  Tex.  App.  541, 17  S.  W.  1094.) 

Testimony  of  accomplice  must  be  corroborated  by  other  tes- 
timony which  in  itself  and  standing  alone  tends  to  connect 
defendant  with  the  commission  of  the  offense.  (People  v. 
Koening,  99  Cal.  574,  34  Pac.  238 ;  People  v.  Ames,  39  Cal. 
403;  People  v.  Thompson,  50  Cal.  480;  Coleman  v.  State,  44 
Tex.  109,  111;  State  v.  Grant,  26  Ida.  189,  140  Pac.  959; 
State  V.  Booke,  10  Ida.  388,  79  Pac.  82;  Middleton  v.  State, 
52  Qa.  527.x 
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An  accomplice  must  be  corroborated  as  to  the  corpus  delicti, 
(Smith  V.  State,  10  Wyo.  157,  67  Pac.  977;  State  v.  Williams, 
46  Or.  287,  80  Pac.  655;  State  v.  Koplan,  167  Mo.  298,  66 
S.  W.  967;  State  v.  Stevenson,  26  Mont.  332,  67  Pac.  1001; 
Bines  v.  State,  118  Ga.  320, 45  S.  E.  376,  68  L.  R.  A.  33.) 

Evidence  obtained  from  the  testimony  of  an  accomplice  is 
now  universally  looked  upon  as  coming  from  a  polluted  source 
and  received  only  from  necessity  and  policy.  {United  States 
V.  Lancaster,  2  McLean,  431,  26  Fed.  Gas.  No.  15,556 ;  United 
States  V,  Henry,  4  Wash.  (C.  C.)  428,  Fed.  Gas.  No.  15,351; 
United  States  v.  Smith,  2  Bond,  323,  27  Fed.  Gas.  No.  16,322; 
1  Enc.  Ev.  98,  and  cases  cited.) 

Legal  corroboration,  when  applied  to  an  accomplice,  con- 
sists of  independent  evidence  tending  to  support  his  testi- 
mony. {People  V.  Elliott,  44  Hun,  623,  5  N.  Y.  Grim.  Rep. 
204,  8  N.  Y.  St.  Rep.  223;  1  Enc.  Ev.  103;  Johnson  v.  State, 
4  G.  Greene  (Iowa),  65;  State  v.  WUliamson,  42  Gonn.  261; 
Powers  V.  Comm4)nwealth,  110  Ky.  386,  61  S.  W.  735,  63  S.  W. 
976,  53  L.  R.  A.  245.) 

Refusing  to  grant  separate  trials  was  clearly  an  abuse  of 
the  court's  discretion.  {Davis  v.  People,  22  Golo.  1,  43  Pac. 
122;  Commonwealth  v.  James,  99  Mass.  438.) 

The  giving  of  instruction  No.  11  tended  to  confuse  the  jury. 
This  instruction  was  criticised  in  State  v.  Wright,  12  Ida.  212, 
85  Pac.  493,  and  in  State  v.  Janks,  26  Ida.  567,  144  Pac.  779. 
This  instruction  also  assumed  a  statement  of  facts  to  have 
been  proved,  which  were  not.     {State  v.  Walters,  7  Wash. 

246,  34  Pac.  938,  1098;  State  v.  Eubank,  33  Wash.  293,  74 
Pac.  378.) 

T.  A.  Walters,  Atty.  Gen.,  J.  Ward  Amey  and  A.  G. 
Hindman,  Assts.,  and  L.  L.  Burtenshaw,  Pros.  Atty.,  for 
Respondent. 

The  granting  or  refusing  of  new  trials  lies  in  the  sound 
discretion  of  the  trial  court.     {State  v.  DriskeU,  12  Ida.  245, 

247,  85  Pac.  499.) 

The  record  discloses  that  the  testimony  of  the  accomplice  in 
this  case  was  corroborated  by  other  testimony  which,  standing 
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alone,  connected  the  defendant  with  the  commission  of  the 
crime.     (State  v.  Knudtson,  11  Ida.  524,  83  Pac.  226.) 

Instruction  No.  11  is  a  correct  statement  of  the  law,  and 
was  approved  in  State  v.  Wright,  12  Ida.  212,  85  Pac.  493. 

BUDGE,  C.  J. — ^The  appellant  and  one  Logan  were  charged 
jointly,  on  information  by  the  prosecuting  attorney  of  Adams 
county,  with  the  crime  of  grand  larceny.  The  charging  part 
of  the  information  is  as  follows : 

"That  on  or  about  the  15th  day  of  May,  1914,  and  at 
Adams  County,  State  of  Idaho,  the  said  defendants,  Clyde 
Smith  and  Lloyd  Logan,  being  then  and  there,  did,  there  and 
then,  wilfully,  unlawfully  and  feloniously  steal,  take,  carry, 
lead  and  drive  away  from  the  possession  of  one  Ben  Woodden 
ten  head  of  fat  beef  cattle  branded  with  a  ** W"  on  the  right 
hip,  the  same  then  and  there  being  the  personal  property  of 
the  said  Ben  Woodden,  with  the  intent  then  and  there  to 
convert  the  said  cattle  to  their  own  use." 

The  defendants  pleaded  "not  guilty"  and  the  cause  was 
tried  before  the  court  with  a  jury.  The  jury  returned  a  ver- 
dict acquitting  Logan  and  finding  the  appellant  guilty  as 
charged  in  the  information.  The  appellant  was  sentenced  to 
serve  a  term  of  imprisonment  in  the  state  penitentiary  of  not 
less  than  one  nor  more  than  fourteen  years.  Thereafter  a 
statement  and  motion  for  a  new  trial  were  presented  and 
overruled,  to  which  action  of  the  trial  court  appellant  duly 
excepted. 

This  is  an  appeal  from  the  judgment  and  from  the  order 
overruling  appellant's  motion  for  a  new  trial.  Appellant 
assigns  and  relies  upon  forty-five  separate  assignments  of 
error.  It  will  be  unnecessary  in  this  opinion  to  discuss  in 
detail  or  separately  all  of  the  assignments  of  error. 

The  assignment  of  error  principally  relied  upon  by  counsel 
is  directed  against  the  sufficiency  of  the  evidence  introduced 
upon  the  trial  to  corroborate  the  testimony  of  the  witness 
Miller,  an  accomplice.  Prom  an  examination  of  the  instruc- 
tions touching  the  necessity  for  corroboration  in  order  to 
warrant  a  convictioUi  and  the  extent  to  which  corroboration  is 
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necessary,  it  appears  that  the  law  is  fully  and  sufiSciently 
elucidated  therein.  It  is  not  necessary  that  the  testimony  of 
an  accomplice  be  corroborated  in  every  detail — ^all  that  is  re- 
quired is  that  there  be  corroborating  evidence  upon  some 
material  fact  or  circumstance,  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends  to  connect  the 
accused  with  the  commission  of  the  offense.  {State  v.  Knudt- 
son,  11  Ida.  524,  83  Pac.  226;  State  v.  Bond,  12  Ida.  424,  86 
Pac.  43;  State  v.  Grant,  26  Ida.  189,  140  Pac.  959.) 

In  this  case  the  evidence,  independent  of  any  testimony 
given  by  the  accomplice  Miller,  conclusively  shows:  That  the 
cattle  in  question  were  the  property  of  and  in  the  possession 
of  Ben  Woodden,  the  owner,  on  the  15th  day  of  May,  1914, 
near  his  residence;  that  duripg  Woodden 's  absence  for  an 
hour  or  two  on  said  day,  the  cattle  disappeared;  that  there 
were  horses'  tracks  found  immediately  behind  the  cattle  and 
following  them;  that  on  the  same  day  appellant  was  seen 
in  possession  of  the  cattle  by  one  Stiles,  near  his  residence, 
a  distance  of  two  or  three  miles  from  Woodden 's  home;  that 
on  the  night  of  the  15th  of  May,  1914,  the  appellant  and 
Miller  stayed  at  Stiles'  place,  and  permitted  the  cattle  to 
range  within  a  short  distance  of  his  home;  that  in  a  conver- 
sation with  Stiles  the  appellant  told  him,  among  other  things, 
that  he  was  riding  after  cattle  for  a  couple  of  men  in  Boise 
and  that  Miller,  the  accomplice,  who  was  with  him  at  the 
time,  was  a  new  man  at  the  business  and  had  only  been  on 
a  couple  of  days;  that  on  the  following  morning  the  appel- 
lant and  Miller  rode  south  in  the  direction  that  the  cattle, 
were  left  the  night  previous ;  that  one  Wing,  a  sheepman,  was 
nearby  and  he  and  the  witness  Stiles  walked  in  the  direction 
of  the  cattle  together;  that  Wing's  dog  turned  the  cattle, 
and  just  about  that  time  the  appellant  came  up  to  Stiles  and 
Wing  and  cursed  them  and  accused  them  of  dogging  the  cat- 
tle; and  that  upon  the  evening  prior  they  came  from  the 
direction  of  the  bridge  across  Little  Pork,  up  above  Wood- 
den's  ranch,  or  north  of  Stiles'  home,  and  on  the  morning 
of  the  16th  they  drove  the  cattle  south  of  Woodden 's  and 
Stiles'  homes,  being  in  the  opposite  direction  from  the  Wood- 
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den  ranch ;  that  on  the  24th  day  of  May  the  cattle  were  found 
near  Logan's  ranch,  some  fourteen  miles  from  Woodden's 
ranch,  and  driven  to  Indian  Valley,  where  some  of  them  were 
later  identified,  while  they  were  confined  in  the  lot  back  of 
the  Mercantile  Store ;  that  the  appellant  was  in  the  possession 
of  the  cattle,  with  the  accomplice  Miller,  not  only  on  the 
night  of  the  15th  and  on  the  morning  of  the  16th,  but  that 
they  were  also  in  possession  of  the  cattle  when  they  arrived 
at  Logan's  place,  and  during  the  time  that  the  cattle  were 
held  in  that  vicinity,  near  Logan's  home,  up  to  about  the 
24th  of  May,  1914.  These  facts  are  not  only  suflScient  cor- 
roboration of  the  accomplice's  testimony,  but  when  considered 
in  connection  with  all  of  the  circumstances  were  amply  suffi- 
cient to  justify  the  jury  in  finding  the  appellant  guilty  as 
charged. 

In  the  case  of  People  v.  Melvane,  39  Cal.  614,  that  court, 
having  under  consideration  a  statute  identical  with  ours,  says : 

'*The  corroborating  evidence  may  be  slight,  and  entitled  to 
but  little  consideration ;  nevertheless,  the  requirements  of  the 
statute  are  fulfilled  if  there  be  any  corroborating  evidence 
which,  of  itself,  tends  to  connect  the  accused  with  the  commis- 
sion of  the  offense." 

The  law  clearly  contemplates  that  some  weight  should  be 
given  to  the  testimony  of  an  accomplice,  if  this  were  not  true 
the  law  should  preclude  its  admission  altogether.  The  legis- 
lature has  sought  to  safeguard  the  rights  of  persons  accused 
of  crime  by  providing  that  the  testimony  of  an  accomplice  is 
not  sufficient  to  sustain  a  conviction  except  where  there  is 
other  evidence  tending  to  connect  the  person  accused  with 
the  commission  of  the  offense.  When  such  evidence  has  been 
supplied  the  testimony  of  the  accomplice  may  become  of  the 
utmost  importance  in  securing  a  just  enforcement  of  the  law. 
It  is  unusual  that  a  person  engaged  in  the  commission  of  a 
crime  will  consent  to  become  a  witness  for  the  state  to  the 
material  facts  of  the  crime.  Whenever  such  person  does  so 
consent,  if  his  testimony  is  in  itself  reasonable  and  credible 
and  if  it  is  corroborated  by  other  evidence  as  to  the  material 
features  of  the  narration,  such  testimony  may  become  of  the 
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most  important  and  satisfactory  character.  Of  course,  as  in 
every  other  criminal  charge,  the  crime  must  be  proven  as  laid 
in  the  information. 

It  is  suggested  by  appellant  that  when  the  cattle  were  taken 
he  and  the  accomplice  did  not  intend  to  steal  them,  but  in- 
tended only  to  take  them  and  hold  them  for  the  purpose  of 
procuring  a  reward  for  their  return.  The  intent  with  which 
the  cattle  were  taken  was  one  of  the  material  questions  which 
was  properly  submitted  to  the  jury,  under  all  of  the  evidence, 
for  their  determination.  Where  a  particular  motive  for  the 
crime  is  alleged  in  the  information  and  the  evidence  justifies 
the  jury  in  finding  that  such  motive  did  really  exist,  it  is 
immaterial  whether  the  accused  had  additional  motives.  It 
is  suflBcient  to  warrant  a  conviction  if  the  motive  which  is 
alleged  in  the  information  is  proven.  Prom  the  evidence  the 
jury  were  clearly  justified  in  finding  that  the  appellant  com- 
mitted the  crime  charged  in  the  information,  namely,  the  lar- 
ceny of  the  cattle  j  therefore,  whatever  other  motives  he  may 
have  had  would  be  wholly  immaterial. 

Appellant  assigns  as  error  the  refusal  of  the  trial  court  to 
grant  him  a  separate  trial.  This,  however,  was  in  the  sound 
discretion  of  the  trial  court.  (Section  7860,  Rev.  Codes,  as 
amended  by  ch.  112,  Sess.  Laws  1911.)  TVe  do  not  think  the 
trial  court  erred  in  refusing  to  grant  a  separate  trial  in  this 
case.     {Staie  v.  AUen,  23  Ida.  772-778,  131  Pac.  1112.) 

Counsel  for  appellant  strenuously  insists  that  the  trial  court 
should  have  submitted  the  codefendant's  case  to  the  jury  on  an 
advisory  instruction  to  acquit,  at  the  close  of  the  state's  case, 
in  order  that  Logan  might  have  been  acquitted  before  becom- 
ing a  witness  for  appellant,  and  seeks  to  predicate  prejudicial 
error  on  the  failure  of  the  trial  court  to  pursue  such  a  course. 
It  appears  from  the  record  that  at  the  close  of  the  state's 
case  counsel  for  appellant  moved  the  court  for  an  advisory  in- 
struction to  acquit  the  defendant  Logan  and  appellant.  The 
court  sustained  the  motion  as  to  the  defendant  Logan,  and 
overruled  said  motion  as  to  appellant.  The  court  asked  appel- 
lant's attorney  to  prepare  the  instruction,  whereupon  counsel 
stated : 
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''I  think  the  court  can  pat  it  in  as  good  language  as  any 
counsel  for  defendant." 
The  court  then  gave  the  following  instruction: 

''Gentlemen  of  the  Jury :  The  court  will  instruct  you  at  this 
time  that  in  your  further  consideration  of  this  case  and  in 
your  deliberations  after  you  have  retired  for  final  delibera- 
tion you  should  not  consider  the  defendant  Lloyd  Logan  as 
connected  with  this  case,  and  you  are  further  instructed  that 
what  the  court  has  said  to  you  with  respect  to  the  defendant 
Lloyd  Logan  should  not  be  considered  by  you  in  any  manner 
or  to  any  degree  whatever  in  connection  with  your  investiga- 
tion of  the  charge  against  the  defendant  Smith  in  this  case, 
but  is  a  matter  entirely  independent  of  the  other  matter,  and 
should  not  influence  you  in  any  way  for  or  against  the  de- 
fendant Smith." 

Whereupon  appellant's  counsel  stated:  ''That  is  satisfactory 
to  the  defendants." 

The  appellant,  through  his  counsel,  having  indicated  that 
he  was  satisfied  with  the  instruction  given  cannot  now  be  heard 
to  complain  that  his  rights  in  this  respect  were  not  protected. 

Appellant  assigns  as  error  the  failure  of  the  court  to  in- 
form him  of  the  provisions  of  section  7826,  Bev.  Codes,  which 
section  reads  as  follows : 

"Before  a  jury  is  called,  the  defendant  must  be  informed 
by  the  court,  or  under  its  direction,  that  if  he  intends  to 
challenge  an  individual  juror  he  must  do  so  before  the  jury  is 
sworn." 

This  court  held  in  State  v.  Buttles,  13  Ida.  88,  88  Pac.  238, 
and  State  v,  O'Brien,  13  Ida.  112,  88  Pac.  425,  that  the  record 
need  not  affirmatively  show  that  the  defendant  was  instructed 
as  to  his  right  to  challenge  a  juror  as  required  by  this  section. 
And  in  the  absence  of  any  showing  to  establish  the  fact  as  to 
whether  or  not  the  court  has  complied  with  the  requirements 
of  the  law  in  this  respect,  the  presumption  is  that  the  court 
complied  therewith  and  discharged  every  duty  the  statute 
imposed  upon  it  in  the  trial  of  the  case.  This  places  the  bur- 
den upon  appellant  of  introducing  a  proper  and  satisfactory 
affirmative  showing  in  the  record,  pointing  out  the  failure  of 
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the  court  to  so  inform  Mm.  We  do  not  think  that  the  record 
in  this  case  presents  a  sufficient  showing  on  the  point  to  enable 
this  court  to  review  it.  However,  waiving  the  proper  presen- 
tation of  the  assignment,  appellant  has  not  shown  that  he  was 
prejudiced  by  the  failure  of  the  court  to  so  inform  him,  if,  as 
a  matter  of  fact,  the  court  did  omit  to  so  inform  him.  Coun- 
sel for  appellant  have  cited  two  cases  in  support  of  their  con- 
tention. People  v.Monagkan,  102  Cal.  229,  36  Pac.  511,  does 
not  even  refer  to  the  point.  People  v.  Moore,  103  Cal.  508,  37 
Pac.  510,  is  clearly  distinguishable  from  the  case  at  bar.  In 
the  Moore  case  appellant  had  no  counsel  in  the  trial  court 
and  did  not  exercise  the  right  of  challenge,  the  court  in  that 
case  saying: 

*' There  is  nothing  in  the  record  to  show  that  he  was  not 
prejudiced  by  the  failure  of  the  court  to  give  the  information 
required  by  the  statute  to  be  given, — nothing  which  enables 
us  to  avoid  the  general  presumption  that  error  is  prejudicial. 
....  The  general  rule  that  everyone  is  presumed  to  know 
the  law  cannot  be  successfully  invoked  in  a  criminal  case 
against  a  statute  which  provides  that  the  defendant  must  be 
specially  instructed  as  to  what  the  law  is  on  a  particular 
point." 

The  cases  reviewed  in  the  Moore  case — People  v.  Mortier, 
58  Cal.  262,  266;  People  v.  O'Brien,  88  Cal.  483,  489,  26  Pac. 
362;  People  v.  Ellsworth,  92  Cal.  594,  596,  28  Pac.  604— 
are  all  to  the  eflfect  that  where,  as  in  this  case,  appellant  was 
represented  by  counsel  on  the  trial  and  exercised  his  right  to 
challenge  jurors,  he  is  not  prejudiced  by  the  neglect  of  the 
trial  court  to  advise  him  that  if  he  intends  to  challenge  an 
individual  juror  he  must  do  so  before  the  jury  is  sworn. 

Many  of  appellant's  assignments  of  error  are  directed 
against  the  instructions  of  the  court  as  given  and  the  refusal 
to  give  requested  instructions.  We  will  confine  this  portion 
of  the  opinion  to  a  discussion  of  instructions  Nos.  11  and  16 
as  given  by  the  court.    Instruction  No.  11  reads  as  follows : 

''Possession  of  property  recently  stolen,  if  proven,  is  not 
evidence  suflBcient  of  itself  to  warrant  a  conviction.  It  is 
merely  a  circumstance  tending  to  show  guilt  which  taken  in 
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connection  with  other  evidence  is  to  determine  the  question  of 
guilt.  If,  however,  the  jury  believes  beyond  a  reasonable 
doubt  that  the  property  described  in  the  information  was 
stolen,  and  was  seen  in  the  possession  of  the  defendant  soon 
after  being  stolen,  the  failure  of  the  defendant  to  account 
for  such  possession  or  to  show  that  such  possession  was  hon- 
estly obtained  is  a  circumstance  tending  to  show  his  guilt; 
and  the  defendant  is  called  upon  to  explain  such  possession, 
if  such  possession  has  been  proved,  in  order  to  remove  the 
effect  of  the  possession  as  a  circumstance  to  be  considered 
in  connection  with  other  suspicious  facts,  if  the  evidence  dis- 
closed any  such." 

This  instruction  was  sustained  by  this  court  in  Staie  v. 
Wright,  12  Ida.  212-218,  85  Pac.  493;  State  v.  Janks,  26  Ida. 
567, 144  Pac.  779.  Some  slight  changes  in  the  wording  appear 
in  the  instruction  as  given  in  the  case  at  bar,  but  they  tend  to 
render  the  instruction  more  favorable  to  the  appellant. 

Instruction  No.  16  reads  as  follows: 

"I  further  instruct  you,  that  under  the  law  of  this  state 
a  person  charged  with  the  commission  of  a  crime  may  tes- 
tify in  hie  own  behalf,  yet  the  defendant  is  under  no  obliga- 
tion to  do  so,  and  his  neglect  to  do  so  shall  not  create  any 
presumption  against  him." 

Appellant  insists  that  this  instruction  as  given  is  erroneous, 
in  that  it  does  not  state  the  law  as  fairly  for  the  defendant 
as  the  language  of  the  statute  upon  which  it  is  based.  Section 
8143,  Rev.  Codes,  is  as  follows : 

"A  defendant  in  a  criminal  action  or  proceeding  to  which 
he  is  a  party  is  not,  without  his  consent,  a  competent  witness 
for  or  against  himself.  His  neglect  or  refusal  to  give  such 
consent  shall  not  in  any  manner  prejudice  him  nor  be  used 
against  him  on  the  trial  or  proceeding." 

This  court  held  in  State  v.  Levy,  9  Ida.  483,  75  Pac.  227, 
that  it  was  not  error  to  instruct  the  jury  in  the  language  of 
this  statute.  And  while  we  think  it  would  be  much  better  to 
give  the  instruction  in  the  language  of  the  statute  than  to 
give  it  in  the  form  used  in  instruction  No.  16,  supra,  we  do 
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not  feel  that  under  the  circumstances  of  this  case,  the  instruc- 
tion as  given  amounts  to  prejudicial  error. 

We  have  examined  the  instructions  given  by  the  court,  and 
the  instructions  requested  by  the  defendant  and  refused  by 
the  court,  and  are  satisfied  that  the  instructions  as  given  fairly 
and  fully  stated  the  law  applicable  to  the  facts  and  circum- 
stances of  the  case. 

Many  errors  are  assigned  on  questions  arising  during  the 
trial  as  to  the  admissibility  of  evidence.  We  have  carefully 
examined  the  record  in  this  regard,  and  without  discussing 
these  numerous  errors  in  detail,  we  have  to  say  that  we  have 
found  no  prejudicial  error  in  the  record. 

The  judgment,  therefore,  is  affirmed. 

Morgan  and  Bice,  JJ.,  concur. 
Petition  for  rehearing  denied. 


(April  24,  1917.) 

J.  B.  COBURN,  Appellant,  v.  H.  H.  THORNTON,  JOHN 
LOWE  and  JOHN  McMURRAY,  as  the  Board  of  County 
Commissioners  of  Cassia  County,  Idaho,  W.  0.  PRATT, 
as  Sheriff  of  said  Cassia  County,  Idaho,  UNITED 
STATES  FIDELITY  AND  GUARANTY  COMPANY, 
and  NATIONAL  SURETY  COMPANY,  Respondents. 

[164  Pac.  1012.] 

Ceanos  of  Ventjb — ^Denul — Appeal — Moor  Case — Costs — ^Dismissal. 
Held,  where  an  appeal  from  an  order  of  the  district  court,  deny- 
ing a  motion  for  a  change  of  venue  and  continuing  the  cause  for 
the  term,  is  prosecuted  upon  the  ground  that  the  trial  judge  is 
disqualified,  and  where  upon  the  hearing  of  such  appeal  it  appears 
that  such  disqualification  has  ceased  to  exist  because  such  trial  judge 
is  no  longer  an  incumbent  in  office,  this  court  will  take  judicial 
motice  of  that  fact  and  the  appeal  will  be  dismissed,  for  the  reason 


Digitized  by  VjOOQIC 


348  .  CoBUBN  V.  Thorntok.  [30  Idaho, 

Opinion  of  the  Conrt — ^Badge,  C.  J. 

that  no  actual  relierf  can  now  be  afforded  other  than  the  awarding 
of  costs,  and  costs  being  merelj  incidental  to  a  judgment,  do  not 
eonstitute  a  matter  of  controversy  sufficient  to  warrant  an  appellate 
court  in  entertaining  an  appeaL 

[As  to  change  of  Tenue,  see  note  in  74  Am.  Dec.  241.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Cassia  County.  Hon.  Edward  A.  Walters, 
Judge. 

Action  for  damages.  Motion  for  a  change  of  venue  denied 
and  plaintiff  appeals.    Dismissed. 

W.  E.  Abraham  and  T.  Bailey  Lee,  for  Appellant. 

S.  T.  Lowe,  for  Respondents. 

Counsel  cite  no  authorities  on  point  decided. 

BUDGE,  C.  J.— On  March  2,  1914,  appellant  commenced 
an  action  against  respondents  in  the  district  court,  in  and 
for  Cassia  county,  for  damages  alleged  to  have  been  sus- 
tained while  confined  in  the  county  jail  of  said  county,  for 
default  in  payment  of  a  money  fine  theretofore  imposed  upon 
him  in  said  district  court.  Appellant  alleges,  among  other 
things,  that  he  had  been  ordered  by  the  respondent  com- 
missioners and  sheriff  of  said  county  to  labor  upon  the 
county  roads,  and  upon  his  refusal  to  comply  with  such  order 
he  was,  by  said  respondents,  unlawfully  and  maliciously  re- 
stricted for  a  period  of  eleven  days  to  a  diet  of  bread  and 
water,  resulting  in  his  physical  and  mental  injury,  to  his 
damage  in  the  sum  of  $10,000.  The  respondents  filed  their 
verified  answer  denying  the  illegality  of  their  conduct,  as 
alleged  in  plaintiff's  complaint,  and  further  denying  the 
existence  of  malice,  and  affirmatively  alleging  the  fact  to  be, 
that  if  the  appellant  suffered  loss  of  health,  or  sustained 
injury  to  his  physical  or  mental  condition,  or  deterioration 
in  weight,  that  it  was  due  to  the  confinement  by  reason  of 
said  judgment  imposed  upon  him  by  the  district  court,  and 


Digitized  by  VjOOQIC 


April,  1917.]  CoBURN  V.  Thornton.  349 

Opinion  of  the  Court — ^Budge,  C.  J. 

to  no  act  or  acts  of  the  respondents  or  either  of  them. 
Respondents  further  alleged  in  their  answer  that  they  wholly 
relied,  in  restricting  appellant  to  a  bread  and  water  diet, 
npon  the  advice  and  direction  of  their  legal  adviser,  namely, 
the  county  attorney,  and  the  advice  of  the  Honorable  District 
Judge  of  the  district  court,  in  and  for  Cassia  county. 

When  the  cause  came  on  for  trial  the  appellant  made  a 
motion  for  a  change  of  venue,  upon  the  ground  that  the  pre- 
siding judge  was  disqualified  because  of  the  alleged  advice 
that  he  had  given  to  respondents,  to  restrict  appellant's  diet 
to  bread  and  water  should  he  refuse  to  perform  work  and 
labor  upon  the  highways  of  said  county,  as  appeared  from 
the  sworn  answer  of  the  respondents,  and  filed  in  said  cause. 
An  order  was  made  denying  said  motion  and  continuing  the 
cause  for  the  term.    This  appeal  is  from  the  order. 

While  it  is  not  a  matter  of  record  in  this  case,  it  is  a  matter 
of  which  this  court  must  take  cognizance,  that  the  Honorable 
Edward  A.  Walters,  then  district  judge  in  and  for  said 
county,  before  whom  the  foregoing  proceedings  were  had,  is 
no  longer  such  district  judge.  It  is  therefore  apparent  that 
the  only  ground  upon  which  a  change  of  venue  is  sought  has 
been  removed,  and  there  is  no  real  controversy  before  this 
court,  for  the  reason  that  if  the  disqualification  did  exist  at 
the  time  the  motion  for  a  change  of  venue  was  made  and 
the  cause  continued  for  the  term,  it  is  non  esse.  The  de- 
termination of  this  appeal  in  favor  of  appellant  could  not 
result  in  any  actual  relief  to  him,  except  in  the  matter  of 
costs.  Costs,  being  merely  incidental  to  a  judgment,  do  not 
constitute  a  matter  of  controversy  sufficient  to  warrant  an 
appellate  court  in  entertaining  an  appeal.  {Bryan  v.  Sulli- 
van, 29  Okl.  686,  119  Pac.  124;  Harper  v.  Grosser,  86  Wash. 
475,  150  Pac.  1175;  Board  of  Commrs,  v.  Stogner  (Okl.),  157 
Pac.  923.)  Therefore,  since  the  right  of  the  appellant  to 
have  a  change  of  venue  has  ceased  to  exist,  the  appeal  pre- 
sents only  a  hypothetical  proposition,  and  must  be  dismissed. 
{State  V.  Lambert,  52  W.  Va.  248,  43  S.  E.  176;  Albright  v, 
Erickson,  23  Okl.  544,  102  Pac.  112;  3  C.  J.  358;  2  R.  C.  L. 
145;  City  of  Wallace  v.  Deane,  8  Ida.  344,  69  Pac.  62;  Jenal 
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V,  Felher,  77  Kan.  771,  95  Pac.  403;  Fain  v.  Fain,  140  La.  39, 
72  So.  801;  Mills  v.  Green,  159  U.  S.  651,  16  Sup.  Ct  132, 
40  L.  ed.  293.)     In  the  latter  case  the  court  said: 

"The  duty  of  this  court,  as  of  every  other  judicial  tribunal, 
is  to  decide  actual  controversies  by  a  judgment  which  can 
be  carried  into  effect,  and  not  to  give  opinions  upon  moot 
questions  or  abstract  propositions,  or  to  declare  principles  or 
rules  of  law  which  cannot  affect  the  matter  in  issue  in  the  case 
before  it.  It  necessarily  follows  that  when,  pending  an  appeal 
from  the  judgment  of  a  lower  court,  and  without  any  fault 
of  the  defendant,  an  event  occurs  which  renders  it  impossible 
for  this  court,  if  it  should  decide  the  case  in  favor  of  plaintiff, 
to  grant  him  any  effectual  relief  whatever,  the  court  wUl 
not  proceed  to  a  formal  judgment,  but  will  dismiss  the 
appeal " 

From  what  has  been  said  it  follows  that  the  appeal  in  this 
case  must  be  dismissed,  and  it  is  so  ordered.  Costs  awarded 
to  respondents. 

Morgan  and  Bice,  JJ.,  concur. 


(April  24,  1917.) 


DON  BENNETT,  Appellant,  v.  H.  H.  THORNTON,  JOHN 
LOWE,  JOHN  McMURRAY,  as  the  Board  of  County 
Commissioners  of  Cassia  County,  Idaho,  W.  0.  PRATT, 
as  Sheriff  of  said  Cassia  County,  UNITED  STATES 
FIDELITY  &  GUARANTY  COMPANY,  and  NA- 
TIONAL SURETY  COMPANY,  Respondents. 

[164  Pac.  1013.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Cassia  County.  Hon.  Edward  A.  Walters, 
Judge. 

Action  for  damaores.  Motion  for  a  change  of  venue  denied 
and  plaintiff  appeals.    Dismissed. 
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W.  E.  Abraham  and  T.  Bailey  Lee,  for  Appellant. 
S.  T.  Lowe,  for  Respondents. 

BUDGE,  C.  J. — By  stipulation  of  counsel,  entered  into  in 
this  court,  the  above-entitled  cause  was  submitted  with  the 
case  of  Coburn  v.  Thornton  et  al.,  ante,  p.  347,  164  Pac.  1012, 
the  same  state  of  facts  being  involved.  And  upon  the 
authority  of  that  case  the  appeal  from  the  order  of  the  trial 
court,  in  this  action,  denying  the  motion  for  a  change  of  venue 
and  continuing  the  case  for  the  term,  is  dismissed*  Costs 
awarded  to  respondents. 

Morgan  and  Sice,  JJ.,  concur. 


(April  24,  1917.) 


In  the  Matter  of  the  Organization  of  DRAINAGE  DISTRICT 
No.  1  OF  ADA  COUNTY.  JOHN  W.  HAYES  et  al.. 
Respondents  and  Cross-Appellants,  v.  FARMERS' 
UNION  DITCH  COMPANY,  LIMITED,  Cross-Re- 
spondent, and  DAVID  H.  EASTMAN  et  al.,  Appellants. 

[164  Pac.  1018.] 

Drainage  Act  op  1913 — ^Nonappeai/Able  Order. 

1.  An  order  of  the  district  court  declaring  a  proposed  drainage 
district  duly  organized,  under  the  provisions  of  section  4,  chap.  16, 
6ess.  Laws  1913,  is  not  an  appealable  order  under  section  4800,  Bev. 
Codes,  since  it  is  not  a  final  order,  and  a  further  hearing  upon  the 
question  in  the  district  court  is  provided  by  the  drainage  act  of 
1913,  which  also  provides  for  an  appeal  from  the  order  of  the  court 
confirming  the  report  of  the  commissioners,  upon  which  appeal  the 
question  sought  to  be  raised  in  this  appeal  might  properly  be  raised. 

2.  Heldf  that  chap.  16,  Sess.  Laws  1913,  and  amendments  thereto, 
providing  for  the  establishment  of  drainage  districts,  does  not  pro- 
vide for  an  appeal  from  an  order  of  the  district  court  declaring  a 
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district  duly  organized,  after  the  first  hearing  upon  the  petition  for 
such  organization,  and  such  preliminary  order  of  the  district  court 
does  not  finally  adjudicate  any  of  the  rights  involved  in  proceedings 
under  the  provisions  of  said  chapter. 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see 
note  in  20  Am.  St.  173.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Appeal  from  an  order  declaring  drainage  district  duly  or- 
ganized, and  from  an  order  excluding  the  Farmers'  Union 
Ditch  Company,  Limited,  from  said  district.    Dismissed. 

Martin  &  Cameron,  for  Appellants. 

B.  F.  Neal,  for  Respondents  and  Cross-appellants. 

Cavanah  &  Blake,  for  Cross-respondent. 

Richards  &  Haga  and  McEeen  F.  Morrow,  Amid  Curiae. 

Counsel  cite  no  authorities  on  points  decided. 

BUDGE,  C.  J. — This  is  an  appeal  from  an  order  declaring 
a  proposed  drainage  district  duly  organized.  A  cross-appeal 
has  also  been  prosecuted  by  the  respondent  drainage  district 
from  that  portion  of  the  court's  order  excluding  the  Farmers' 
Union  Ditch  Company,  .Limited,  from  the  district.  A  peti- 
tion was  filed  in  the  district  court  for  Ada  county,  signed  by 
a  great  number  of  land  owners  in  the  proposed  district,  and 
praying  that  the  lands  and  property  described  in  said  peti- 
tion be  organized  into  a  drainage  district  under  the  provisions 
of  chap.  16,  Sess.  Laws  1913,  and  amendments  thereto.  The 
appellants,  objecting  land  owners,  filed  objections  and  re- 
monstrances and  sought  to  have  their  lands  excluded  from 
the  proposed  district. 

After  due  notice  a  hearing  was  had  upon  the  petition  and 
evidence  was  received  touching  the  matters  at  issue.  The 
court  prepared  findings  of  fact  and  conclusions  of  law  and 
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entered  an  order  declaring  the  proposed  district  duly  organ^ 
ized,  defining  the  boundaries  thereof  and  excluding  from  the 
district  the  Farmers'  Union  Ditch  Company,  Limited,  cross- 
respondent.  Prom  this  order  the  appeal  and  cross-appeal 
were  prosecuted. 

Upon  our  investigation  and  consideration  of  this  case  we 
find  that  we  are  confronted  at  the  very  outset  with  the  serious 
question :  Is  the  order  which  the  trial  court  entered  an  appeal- 
able order  t  Or,  in  other  words,  are  the  appeals  being  pre- 
maturely prosecuted  t 

Section  4800,  Rev.  Codes,  provides:  "A  judgment  or  order, 
in  a  civil  action,  except  when  expressly  made  final,  may  be  re- 
viewed as  prescribed  in  this  Code,  and  not  otherwise.'^ 
(Italics  oura.) 

The  law  under  which  this  proceeding  was  instituted  pro- 
vides :  First,  that  a  petition  shall  be  presented.  Second,  that 
a  notice  shall  be  given,  setting  the  time  and  place  at  which 
the  district  judge  will  consider  said  petition.  Third,  upon 
the  hearing  any  person  or  corporation  may  appear  before 
the  court  and  make  objection  to  the  organization  of  the  dis- 
trict and  the  proposed  boundaries  thereof,  and  upon  final 
hearing  the  judge  shall  make  such  changes  of  the  proposed 
boundaries  as  he  may  deem  proper  and  shall  establish  and 
define  such  boundaries,  and  shall  ascertain  and  determine  the 
approximate  number  of  acres  which  will  be  benefited  by  the 
proposed  system,  and  shall  find  whether  the  proposed  system 
will  be  conducive  to  the  public  health,  welfare  or  convenience, 
or  increase  the  public  revenue,  or  be  of  special  benefit  to  the 
majority  of  the  land  included  within  the  proposed  boundaries 
of  the  district  as  established.  But  said  judge  may  not  change 
the  boundaries  so  as  to  include  any  territory  outside  the 
boundaries  described  in  the  petition,  and  the  judge  shall  cause 
an  order  to  be  entered  by  the  clerk  and  recorded  in  the  judg- 
ment record,  setting  forth  the  facts  found.  Fourth,  upon  the 
entry  of  the  findings,  if  the  judge  finds  said  proposed  drain- 
age system  to  be  conducive,  either  to  the  public  health,  wel- 
fare, or  convenience,  or  that  it  will  increase  the  public  rev- 
enue, or  be  of  special  benefit  to  the  majority  in  acreage  of  the 
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lands  included  in  said  boundaries,  he  shall  declare  said  dis- 
trict duly  organized,  and  within  ten  days  thereafter  shall 
appoint  three  drainage  commissioners.  The  clerk  of  said  dis- 
trict court  shall  cause  a  copy  of  the  order,  declaring  said  dis- 
trict organized,  to  be  filed  in  the  oflSce  of  the  Secretary  of 
State,  and  from  and  after  the  date  of  said  filing  said  organ- 
ization shall  be  deemed  complete.  Fifth,  after  the  drainage 
commissioners  have  qualified  they  are  to  proceed  with  the  sur- 
vey of  the  proposed  district  and  report  their  findings  to  the 
court;  if  after  this  investigation  they  find  that  the  costs,  ex- 
penses and  damages  are  more  than  equal  to  the  benefits  that 
will  be  bestowed  upon  the  lands,  they  shall  so  report  and  the 
proceedings  shall  be  dismissed.  If,  on  the  other  hand,  they 
find  that  the'  costs  will  be  less  than  the  benefits,  they  shall 
so  report,  and  the  court  shall  then  make  and  enter  an  order 
fixing  a  time  and  place  when  and  where  all  persons  interested 
may  appear  and  contest  the  confirmation  thereof,  and  notice 
is  provided  to  be  given  of  this  hearing.  Sixth,  any  of  the 
land  owners  or  any  person  or  corporation  aflPected  by  the  work 
proposed  may  appear  on  the  day  set  for  hearing  and  remon- 
strate against  the  whole  or  any  part  of  the  proposed  work. 
The  district  court  or  the  presiding  judge  may  then  fix  a  time 
for  hearing  the  objections.  If  any  person  demands  it,  a  jury 
will  be  impaneled  to  try  the  question  of  assessed  benefits  or 
awarded  damages,  all  other  issues  arising  on  remonstrances 
are  to  be  tried  by  the  court,  and  if  the  court  finds  that  the  re- 
port requires  modification,  the  same  may  1)e  referred  to  the 
commissioners,  who  may  be  required  to  modify  it  in  any  re- 
spect, (Italics  ours.)  If  the  findings  be  awarded  against 
the  validity  of  the  proceedings  the  same  may  be  dismissed, 
if  the  findings  are  in  favor  of  the  validity  of  the  proceedings 
the  court,  after  the  report  shall  have  been  modified  to  conform 
to  the  findings,  or  if  there  be  no  remonstrances,  shall  confirm 
the  same,  which  order  of  confirmation  is  subject  to  the  right 
of  appeal  to  the  supreme  court ;  such  appeal  shall  bring  before 
the  supreme  court  the  propriety  and  justice  of  the  amount  of 
damages  or  assessment  of  benefits  in  respect  to  the  parties 
to  the  appeal.    If  the  proceedings  are  dismissed  the  commis- 
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sioners  of  the  district  have  the  same  right  of  appeal.  It 
appears  [eh.  16,  section  12,  Sess.  Laws  1913]  that  if  the  com- 
missioners find  that  the  proposed  district,  as  described  in  the 
petition  filed,  will  not  embrace  all  of  the  lands  that  will  be 
benefited  by  the  proposed  work,  or  that  it  will  include  lands 
that  will  not  be  benefited  and  not  necessary  to  be  included 
in  said  district  for  any  purpose,  they  may  extend  or  contract 
the  boundaries  of  the  proposed  district  so  as  to  include  or 
exclude  all  such  lands,  the  only  limitation  upon  this  being  that 
such  alteration  shall  not  have  the  eflfect  of  so  far  enlarging 
or  contracting  said  district  as  to  render  said  petition  void  or 
dismissible. 

It  will  be  seen  from  this  resume  of  the  statutory  provisions 
that  the  order  appealed  from  is  not  a  final  order.  It  may 
happen  that  when  the  commissioners  make  their  report,  as 
above  outlined,  the  lands  of  appellants  may  be  excluded 
from  the  district.  At  any  rate,  a  further  hearing  upon  the 
question  is  provided  to  be  had  in  the  district  court,  and  the 
statute  expressly  provides  for  an  appeal  from  the  order  con- 
firming the  report,  upon  which  appeal  the  questions  sought 
to  be  raised  in  the  case  at  bar  may  be  raised.  The  statute 
does  not  provide  for  an  appeal  from  the  order  of  the  district 
court  which  follows  the  first  hearing  upon  the  petition.  There 
has  been  no  final  adjudication  of  the  rights  involved  under 
the  procedure  outlined  in  the  drainage  act  of  1913  and  the 
amendments  thereto.  The  order  entered  is  not  final,  but  is 
expressly  made  subject  to  modification  in  any  respect,  by  the 
court,  even  to  the  extent  of  a  complete  dismissal  of  the  pro- 
ceedings. 

We  have  reached  the  conclusion,  therefore,  that  under  the 
provisions  of  section  4800,  Rev.  Codes,  quoted  above,  this 
court  is  without  jurisdiction  to  entertain  the  present  appeals, 
for  the  reason  that  the  judgment  or  order  appealed  from  is 
not  a  final  judgment  or  order.  (Adams  v.  McPherson,  3  Ida. 
117,  27  Pac.  577;  Connell  v.  Warren,  3  Ida.  117,  27  Pac.  730; 
Tkiessen  v.  Biggs,  5  Ida.  21,  46  Pac.  829 ;  Potter  v.  Talkington, 
5  Ida.  317,  49  Pac.  14;  Cady  v,  Keller,  28  Ida.  368-^71,  154 
Pac.  629;  Weiser  Irr.  Dist.  v.  Middle  Valley  etc,  Co.,  28  Ida. 
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548-553, 155  Pac.  484;  Daudell  v.  Shoo,  159  Cal.  448,  114  Pac. 
579 ;  Waiiams  v.  Field,  2  Wis.  421,  60  Am.  Dec.  426,  and  note.) 
Both  appeals  are  dismissed.    Costs  awarded  to  respondents 
and  cross-respondent. 

Morgan,  J.,  conenn. 

Rice,  J.,  sat  at  the  hearing  of  this  case  bnt  took  no  part  in 
the  opinion. 


(April  25,  1917.) 

R.  W.  KATBRNDAHL,  Plaintiff,  v.  W.  T.  DAUGHBRTY, 
Secretary  of  the  State  of  Idaho,  Defendant. 

[164  Pac  1017.] 

Mandamus — Statutes — ^Pubucation  of. 

1.  Under  sec.  10  of  art.  4  of  the  eonstitution,  every  bill  passed 
by  the  legislature  shall,  before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve,  he  shall  sign  it  and  thereupon  it  shall 
become  a  law.  Held,  that  where  a  bill,  properly  certified  by  the 
presiding  officers  of  the  two  Houses  of  the  legislature,  was  presented 
to  the  Governor  and  approved  and  signed  by  him,  no  amendment  or 
alteration  of  the  bill  so  approved  and  signed  can  be  made. 

2.  Under  chap.  141,  1913  Sess.  Laws,  p.  502,  it  is  made  the  duty 
of  the  Secretary  of  State  to  publish  or  cause  to  be  published  in  book 
form  a  sufficient  number  of  books  containing  all  the  laws,  resolu- 
tions and  memorials  passed  by  each  session  of  the  legislature  of  the 
state  of  Idaho.  Held,  that  where  a  law  is  properly  ccfrtified  by 
the  presiding  officers  of  the  two  Houses  of  the  legislature,  and  is 
approved  and  signed  by  the  Governor  and  lodged  in  the  office  of  the 
Secretary  of  State,  such  officer  cannot  be  required  by  writ  of  man- 
date to  make  any  alteration  or  insert  any  amendment  in  the  law  so 
certified  and  approved. 

[As  to  official  duties  the  performance  of  which  may  be  compelled 
by  mandamus,  see  note  in  125  Am.  St.  492.] 

Original  application  by  R.   W.  Katemdahl  for  writ  of 
mandate.    Writ  denied. 
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•R.  W.  Katerndahl,  pro  se. 

The  court  may  go  back  of  the  certificate  or  enrolled  bill 
and  investigate  the  journals  of  the  various  Houses  of  the 
legislature  to  ascertain  whether  the  law  was  really  passed 
and  what  the  law  really  is.  {Weill  v.  Kenfield,  54  Cal.  Ill; 
Oakland  Paving  Co.  v.  Hilion,  69  Cal.  479,  481,  11  Pac.  3 ; 
People  V.  Dunn,  80  Cal.  211,  13  Am.  St.  118,  22  Pac.  140; 
Tarr  v.  Western  Loan  etc.  Co.,  15  Ida.  741,  99  Pac.  1049, 
21  L.  R.  A.,  N.  S.,  707;  State  v.  Wendler,  94  Wis.  369,  68 
N.  W.  759;  Smithee  v.  Cmipbell,  41  Ark.  471;  Colin  v. 
Kingsley,  5  Ida.  416,  49  Pac.  985,  38  L.  R.  A.  74.) 

T.  A.  Walters,  Atty.  Genl.,  for  Defendant 

In  the  case  of  In  re  Drainage  District  No.  1,  26  Ida.  311, 
143  Pac.  299,  L.  R.  A.  1915A,  1210,  the  court  modified  its  hold- 
ing in  Cohn  v.  Kingsley,  5  Ida.  416,  and  while  holding  that  the 
journal  entries  may  be  resorted  to  as  evidence  to  prove 
either  the  regularity  or  the  irregularity  of  the  passage  of  a 
law,  it  held  that  unless  the  journal  shows  aflBrmatively  that 
the  legislature  has  failed  to  comply  with  each  step  required 
to  be  taken  in  the  passage  of  an  act  under  the  provisions  of 
the  constitution,  the  presumption  is  that  the  legislature  did 
comply  with  all  of  such  provisions.  (State  v.  Lynch,  169 
Iowa,  148,  151  N.  W.  81,  L.  R.  A.  1915D,  119;  Field  v. 
Clark,  143  U.  S.  649,  12  Sup.  a.  495,  36  L.  ed.  294.) 

Where  the  journals  of  both  Houses  showed  that  an  act 
was  amended  by  adding  a  certain  section  but  the  enrolled 
act  did  not  contain  such  section,  the  court  presumed  that 
the  amendment  was  reconsidered  and  defeated.  {McKinnon 
V.  Cotner,  30  Or.  588,  49  Pac.  956.) 

When  the  bill  approved  by  the  Governor  and  authenticated 
as  the  law  requires  is  materially  different  from  the  bill 
passed  by  the  two  Houses,  it  will  be  held  a  nullity.  (Sec.  52, 
Lewis'  Sutherland  Stat.  Const.) 

RICE,  J. — This  is  an  application  for  writ  of  mandate 
to  require  the  defendant,  as  Secretary  of  State,  to  correct 


Digitized  by  VjOOQIC 


358  Eaterndahl  v.  Daughsbtt.  [30  Idaho, 

Opinion  of  the  Cbnri — ^Rice,  J, 

enrolled  House  Bill  No.  14  by  inserting  therein  a  certain 
amendment  and  to  publish  the  same  as  so  corrected. 

By  the  agreed  statement  of  facts,  it  appears  that  House 
Bill  No.  14  was  regularly  passed  by  the  House  of  Repre- 
sentatives and  transmitted  to  the  Senate;  that  the  Senate 
amended  the  bill,  passed  the  same  as  amended  and  trans- 
mitted it  to  the  House;  that  the  House  thereupon  concurred 
in  the  Senate  amendment  and  passed  the  bill  as  amended; 
that  it  was  referred  to  the  committee  on  engrossed  and  en- 
rolled bills  for  enrollment,  and  that  thereafter  it  was 
reported  correctly  enrolled.  The  bill  was  signed  by  the 
Speaker  of  the  House  and  transmitted  to  the  Senate;  it 
was  duly  signed  by  the  President  of  the  Senate  and  trans- 
mitted to  the  Governor  for  approval,  and  approved  by  the 
Governor,  as  enrolled,  on  the  20th  day  of  March,  1917. 
It  was  further  agreed  that  the  bill  now  on  file  in  the  oflSce 
of  the  Secretary  of  State,  bearing  the  signatures  of  the 
presiding  oflBcers  of  the  two  Houses  and  the  Governor,  does 
not  contain  the  amendment  which  was  made  by  the  Senate 
and  agreed  to  by  the  House. 

By  the  provisions  of  chap.  141,  1913  Sess.  Laws,  p.  502, 
it  is  made  the  duty  of  the  Secretary  of  State  to  publish  or 
cause  to  be  published  in  book  form  a  sufficient  number 
of  books  containing  all  the  laws,  resolutions  and  memorials 
passed  by  each  session  of  the  legislature  of  the  state  of 
Idaho. 

Sec.  10  of  art.  4  of  the  constitution  reads  in  part  as  fol- 
lows: **  Every  bill  passed  by  the  legislature  shall,  before 
it  becomes  a  law,  be  presented  to  the  Governor.  If  he  ap- 
prove, he  shall  sign  it,  and  thereupon  it  shall  become  a  law; 
but  if  he  did  not  approve,  he  shall  return  it  with  his  objec- 
tions to  the  house  in  which  it  originated,  which  house  shall 
enter  the  objections  at  large  upon  its  journals  and  proceed  to 
reconsider  the  bill."  Under  this  section  of  the  constitution, 
no  bill  can  become  a  law  unless  it  is  presented  to  the  Gov- 
ernor for  his  approval.  By  the  agreed  statement  of  facts 
the  bill  as  amended  was  never  presented  to  the  Governor 
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and  therefore  cannot  be  a  law  of  the  State.  This  proposi- 
tion is  sufficient  to  dispose  of  this  case. 

The  question  as  to  whether  the  bill  as  certified  by  the 
presiding  officers  of  the  two  Houses  of  the  legislature,  and 
signed  by  the  Governor,  is  a  valid  law  is  not  presented  in 
this  case  and  will  not  be  decided. 

The  writ  is  denied. 

Budge,  C.  J.|  and  Morgan,  J.,  concur. 


(April  27,  1917.) 

HARVEY  S.  GREEN  and  E.  A.  SMITH,  Respondents,  v. 
CONSOLIDATED  WAGON  &  MACHINE  COMl^ANY, 
a  Corporation,  and  H.  C.  VANAUSDELN,  Sheriff  of 
Twin  Falls  County,  Idaho,  Appellants. 

[164  Pac.  1016.] 

Injunction— OoNTRACT — Ceop   Mobtoagb — Assumption   oi-   Mortgage 
Deb^— Assignment  oi"  Wages — Ceeditob  Beneficurt. 

1.  Evidence  examined  and  held  sufficient  under  a  written  eon- 
tract  to  lustain  the  findings  of  the  trial  court  to  the  effect  that  the 
respondents  did  not  assume  and  agree  to  pay  the  indebtedness  se- 
cured by  mortgage  of  appellant,  Consolidated  Wagon  &  Machine  Co. 

2.  The  lien  of  a  chattel  mortgage  executed  upon  a  crop  to  be 
grown  upon  leased  premises  does  not  attach  to  a  crop  subsequently 
planted  thereon  by  another  than  the  lessee. 

3.  Parol  testimony  is  incompetent  to  vary  the  terms  of  a  writ- 
ten contract,  but  may  be  admitted  to  explain  a  latent  ambiguity. 

4.  Where  one  enters  into  a  contract  to  labor  with  the  under- 
standing that  the  proceeds  of  said  labor  shall  be  paid  pro  rata  to 
creditors,  a  subsequent  assignment  of  the  wages  earned,  without  the 
consent  of  the  'said  creditors,  is  invalid  in  that  tliere  is  nothing 
owing  under  said  contract  upon  which  the  assignment  could  operate. 

[As  to  chattel  mortgage  on  growing  crops  and  whether  the  lien 
continues  after  severance^  see  note  in  18  Am.  St.  770.J 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Palls  County.  Hon.  C.  0.  Stockslager, 
District  Judge. 

Action  for  injunction.  From  a  judgment  for  the  plain- 
tifEs,  defendants  appeal.    Affirmed. 

J.  H.  Wise,  for  Appellants. 

It  is  our  contention  under  sec.  3406,  Rev.  Codes,  relating 
to  chattel  mortgages,  that  Corum  caused  the  crops  in  dis- 
pute to  be  sown,  and  retained  an  interest  therein,  to  the 
amount  of  the  mortgage  of  appellant.  {Collins  v.  Brown, 
19  Ida.  360,  114  Pac.  671;  Eckles  v.  Bay,  13  Okl.  541,  75 
Pac.  286;  Reeves  &  Co.  v.  Sheets,  16  OkL  342,  82  Pac.  487.) 

Sweeley  &  Sweeley,  for  Respondents. 

Where  a  lessee,  who  had  given  a  mortgage  upon  crojw 
to  be'  planted  in  the  future,  terminates  his  lease  before  said 
crops  are  planted,  no  lien  of  the  mortgage  attaches  to  crops 
planted  on  the  land  by  other  persons.  {Oammon  v.  Buel, 
86  Iowa,  754,  53  N.  W.  340.) 

RICE,  J. — This  action  was  brought  by  the  respondents 
herein  to  obtain  an  injunction  against  the  appellants,  re- 
straining them  from  proceeding  with  the  foreclosure  of  a 
chattel  mortgage  given  upon  crops  to  be  grown  during  the 
year  1913  upon  certain  land  described  in  the  complaint. 
The  appellant,  Consolidated  Wagon  &  Machine  Co.,  an- 
swered denying  the  material  allegations  of  the  complaint, 
and  by  way  of  cross-complaint  set  up  their  note  and  mort- 
gage, and  nonpayment  of  the  same,  and  asked  for  a  fore- 
closure thereof.  They  also  asked  for  a  judgment  against 
respondents  for  the  amount  represented  by  their  note. 

On  Nov.  24,  1911,  the  respondents  leased  certain  land 
to  one  T.  L.  Corum  for  a  term  of  four  years.  Under  the 
terms  of  the  said  lease,  Corum  was  to  receive  two-thirds 
of  the  crops  raised  on  the  said  premises  during  the  term 
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of  the  lease.  On  Dec.  9,  1912,  Corum  and  his  wife  executed 
a  chattel  mortgage  to  appellant,  Consolidated  Wagon  & 
Machine  Co.,  covering  all  crops  then  growing  or.  to  be  grown 
during  the  year  1913  upon  the  land  included  within  the 
lease,  to  secure  the  payment  of  a  note  for  $878.10.  The 
mortgage  was  filed  for  record  in  the  oflSce  of  the  recorder 
of  Twin  Palls  county.  On  April  12,  1913,  Coram  and  re- 
spondents, by  an  instrument  in  writing,  released  each  other 
from  their  mutual  obligations  under  the  terms  of  said  lease. 
Thereupon,  on  the  same  day,  Corum  and  respondents  entered 
into  a  written  contract,  whereby  Corum  for  the  considera- 
tion therein  named  agreed  to  cultivate,  seed  and  corrugate 
the  lands  which  had  been  included  within  the  lease,  being 
the  same  lands  mentioned  in  the  chattel  mortgage.  Accord- 
ing to  the  terms  of  the  contract  between  Corum  and  respond- 
ents, Corum  was  to  receive  only  as  much  of  the  money  to  be 
earned  thereunder  as  was  necessary  to  pay  his  expenses 
while  he  was  thus  engaged.  The  balance  of  the  money  after 
completion  of  the  contract  was  to  be  disposed  of  according 
to  the  following  paragraph  contained  in  the  said  contract: 
*'That  when  said  work  is  completed  and  said  moneys  shall 
become  thereby  due,  the  party  of  the  first  part  shall  pay 
the  same  to  the  creditors  of  the  said  second  party  pro  rata, 
except  that  a  certain  chattel  mortgage  covering  a  crop  owned 
by  said  party  of  the  first  part,  and  now  planted,  shall  be 
caused  to  be  released,  and  so  much  money  as  may  be  neces- 
sary therefor  shall  be  first  used  to  that  purpose." 

At  the  time  of  the  giving  of  the  chattel  mortgage  and  the 
execution  of  the  release  and  the  contract  last  mentioned, 
only  eighty  acres  of  the  said  premises  had  been  planted. 
The  respondents  excepted  this  eighty  acres  in  their  com- 
plaint, and  did  not  ask  for  an  injunction  against  the  fore- 
closure of  the  chattel  mortgage  upon  the  crop  thus  planted. 

After  the  execution  of  the  release,  Corum,  under  the 
contract  between  himself  and  respondents,  had  no  interest 
in  the  crops,  but  occupied  the  position  of  an  employee. 
Under  sec.  3406,  Rev.  Codes,  the  lien  of  the  mortgage  given 
by  Corum  to  appellant,  Consolidated  Wagon  &  Machine  Co., 
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did  not  attach  to  the  crops  sown  by  the  respondents  upon 
the  lands  described  in  the  mortgage  or  any  interest  therein. 
The  injunction  was  therefore  properly  granted. 

Appellants,  however,  assign  as  error  the  action  of  the 
court  in  holding  that  the  respondents  did  not  assume  and 
agree  to  pay  the  mortgage  made  and  executed  by  Corum  and 
wife  upon  Dec.  9,  1912,  and  in  not  giving  the  answering  ap- 
pellant a  judgment  for  the  amount  of  the  note  secured 
thereby.  Appellants  base  their  contention  upon  the  para- 
graph of  the  contract  of  employment  above  quoted.  The 
paragraph  referred  to  appears  to  be  somewhat  ambiguous. 
Upon  its  face  the  court  would  not  be  justified  in  holding 
that  the  respondents  had  assumed  and  agreed  to  pay  Corum 's 
note.  Appellants  attempted  to  show  by  oral  testimony  of 
certain  witnesses  that  the  respondents  did  assume  and  agree 
to  pay  this  note.  We  think  the  written  paragraph  contains 
the  contract  between  the  parties,  and  that  the  oral  testimony 
of  witnesses  is  incompetent  for  the  purpose  of  proving  the 
contract  between  the  parties,  or  for  any  purpose  other  than 
explaining  the  ambiguity  of  the  written  contract.  With 
reference  to  the  oral  testimony,  it  must  be  said  that  it  fails 
to  show  that  it  was  the  intention  of  the'  parties  that  the 
respondents  should  assume  the  payment  of  Corum 's  note. 
The  contract  was  not  to  pay  Corum 's  debt  to  appellant. 
Consolidated  Wagon  &  Machine  Co.,  but  only  to  cause  the 
release  of  the  chattel  mortgage  on  the  crop  then  planted, 
and  for  that  purpose  the  respondents  might  use  as  much 
money  as  would  be  necessary. 

The  trial  court  did  not  err  in  finding  that  the  respondents 
did  not  at  any  time  assume  or  agree  to  pay  the  mortgage 
of  the  said  Corum,  nor  in  failing  to  give  judgment  against 
the  respondents  for  the  amount  thereof. 

It  appears  that  on  July  5,  1915,  Corum  assigned  to  ap- 
pellant company  the  sum  of  $906  earned  by  him  upon  his 
contract  of  employment.  Appellants  contend  that  by  virtue 
of  this  assignment  the  company  is  entitled  to  judgment  for 
said  amount.  By  the  terms  of  the  contract  itself,  Corum 
had  already  entered  into  an  agreement  as  to  the  manner 
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in  which  the  amount  earned  by  him  was  to  be  disbursed,  and 
for  that  reason  was  unable,  without  the  consent  of  the  other 
parties  interested,  to  make  an  assignment  thereof  in  a  man- 
ner contrary  to  the  provisions  of  the  contract. 

Finding   no  error  in  the   record,   the  judgment  of  the 
district  court  is  afSrmed.    Costs  awarded  to  respondents. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 


(April  28,  1917.) 

OMAHA  STRUCTURAL  STEEL  WORKS,  a  Corporation, 
AppeUant,  v.  F.  H.  LEMON  and  S.  J.  DOOLITTLB, 
Copartners  as  LEMON  &  DOOLITTLB,  Respondents. 

[164  Pac.  1011.] 

NONAPPKALABLE  OBDEB. 

An  order  made  by  the  district  court,  setting  aside  a  default  en- 
tered by  the  clerk  of  said  court  under  the  provisions  of  subd.  1,  see. 
4360,  Bev.  Codes,  and  granting  leave  to  the  defendant  to  answer  or 
otherwise  plead,  is  not  an  appealable  order  under  the  provisions  of 
sec.  4807,  Rev.  Codes. 

[As  to  what  judgments  and  orders  are  appealable,  see  note  in  20 
Am.  St.  173.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.     Hon.  Carl  A.  Davis,  Judge. 

Appeal  from  an  order  setting  aside  clerk's  default.    Mo- 
Hon  to  dismiss  sustained. 

Elliott  &  Healy,  for  Appellant,  file  no  brief  on  motion. 

Van  W.  Hasbrouck,  for  Respondents  (on  motion  to  dis- 
miss) . 

The  appeal  is  not  taken  from  an  appealable  order  under 
sec.  4807,  Bev.  Codes,  or  the  amendments  thereto.     (Se 
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Laws  1915,  p.  193;  Maple  v.  Williams,  15  Ida.  642,  98  Pac. 
848;  Freeman  v.  A^nbrose,  12  Wash.  1,  40  Pac.  381;  Reitmeir 
V.  Siegmund,  13  Wash.  624,  43  Pac.  878.) 

BUDGE,  G.  J. — This  is  an  appeal  from  an  order  made  by 
the  district  court,  setting  aside  a  default  entered  by  the  clerk 
of  said  court  under  the  provisions  of  subd.  1,  sec.  4360,  Rev. 
Codes,  and  from  the  action  of  the  trial  court  in  giving  to 
each  of  the  parties  ''5  days  to  suggest  death  of  member  of 
partnership  and  ask  substitution  of  party  and  defendant 
given  10  days  thereafter  to  answer  or  to  plead  otherwise." 

The  respondents  move  to  dismiss  the  appeal  taken  from 
the  above  order  upon  the  ground  and  for  the  reason  that  the 
same  is  not  an  appealable  order.  Sec.  4807,  Rev.  Codes, 
which  specifies  what  judgments  and  orders  are  appealable, 
contains  no  provision  providing  for  an  appeal,  either  from 
a  default  entered  by  the  clerk  of  a  district  court,  or  from 
an  order  of  said  court  setting  aside  such  default.  Neither 
does  said  section  provide  for  an  appeal  from  any  of  the 
other  matters  contained  in  the  above  order.  (Maple  v.  Will- 
iams, 15  Ida.  642,  98  Pac.  848 ;  Rose  v.  Lelande,  17  Gal.  App. 
308,  119  Pac.  532;  Reitmeir  v.  Siegmund,  13  Wash.  624,  43 
Pac.  878 ;  Sherman  v.  Standard  Mines  Co.,  166  Gal.  524,  137 
Pac.  249 ;  Rauer's  Law  &  Collection  Co,  v,  Standley,  3  Gal. 
App.  44,  84  Pac.  214.) 

While  it  is  true  that  this  court  entertained  an  appeal  from 
an  order  of  the  district  court,  setting  aside  a  default  en- 
tered by  the  clerk,  in  the  case  of  Leonard  v.  Brady,  27  Ida. 
78,  147  Pac.  284,  the  question  as  to  whether  or  not  such  an 
order  was  appealable  was  not  raised  nor  called  to  the  at- 
tention of  the  court  in  that  case.  However,  in  view  of  the 
statutory  provisions  above  noted  and  the  decisions  referred 
to,  we  have  reached  the  conclusion  that  the  order  in  ques- 
tion is  not  an  appealable  order.  Nor  does  the  case  of  Leon- 
ard V.  Brady,  supra,  pass  upon  the  question  as  to  whether 
or  not  such  an  order  is  appealable. 

The  appeal  is  dismissed.    Costs  awarded  to  respondents. 

Morgan  and  Rice  JJ.,  concur. 
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(April  30,  1917.) 

STATE,  Eespondent,  v.  ALFRED  LUNDHIGH,  AppeUant. 

[164  Pac.  590.] 

CsuoNAL  Law — Invorication   Chabgino   Murdeb — Sufpicdcnot  of— 
Dying  Declarations — Instructions. 

1.  An  information,  the  charging  part  of  which  is  in  the  follow- 
ing language,  to  wit,  that  the  defendant  '*did  then  and  there  wil- 
fnllj,  unlawfully,  feloniously,  and  with  malice  aforethought,  kill 
and  murder  one  Evangelos  Pappas,  a  human  being,"  is  sufficient  to 
charge  the  crime  of  murder. 

&  Held,  that  the  dying  declaration  of  the  deceased  in  this  case 
was  properly  admitted  in  evidence. 

3.  Under  sec.  7946,  Rev.  Codes,  written  charges  presented  and 
requested  by  either  the  state  or  defendant  are  deemed  excepted  to, 
and  this  court  may  examine  such  charges  whether  assigned  as  error 
in  the  brief  of  appellant  or  not. 

4.  An  instruction  of  the  court  given  at  the  request  of  the  state 
contained  the  following:  "The  jury  are  not  to  accept  the  evidence 
of  the  accused  blindly  or  any  further  than  it  is  corroborated  by 
other  evidence,  but  may  consider  whether  it  is  true  and  given  in 
good  faith,  or  merely  to  prevent  a  conviction.  And  in  considering 
the  testimony  of  defendant  Lundhigh,  you  have  a  right  to  take  into 
account  any  interest  he  may  have  in  the  result  of  your  verdict,  as 
bearing  upon  the  question  of  his  credibility  as  a  witness  in  his  own 
behalf."    Held,  that  the  giving  of  such  an  instruction  is  error. 

5.  An  instruction  to  the  jury  based  upon  see.  7866,  Bev.  Codes, 
to  the  effect  that  if  the  state  has  proved  beyond  a  reasonable  doubt 
that  the  defendant  shot  and  killed  the  deceased,  and  the  plea  of 
self-defense  is  interposed  by  defendant,  it  is  incumbent  upon  him 
to  establish  and  prove  such  defense  by  a  preponderance  of  the  evi- 
dence, is  erroneous. 

6.  Upon  a  trial  for  murder,  where  the  state  has  proved  beyond 
a  reasonable  doubt  the  commission  of  a  homicide  by  the  defendant, 
if  the  commission  of  the  homicide  is  admitted  by  the  defendant,  the 
burden  of  proving  the  circumstances  in  mitigation  of,  or  that  jus- 
tify or  excuse  it,  devolves  upon  him,  unless  the  proof  in  the  case 
tends  to  show  that  the  crime  only  amounted  to  manslaughter  or  that 
the  defendant  was  justifiable  or  excusable;  but  he  is  not  required 
to  establish  such  circumstances  by  a  preponderance  of  the  evidence, 
but  only  to  such  extent  that  the  jury,  after  considering  the  whole 
evidence  in  the  case,  have  a  reasonable  doubt  as  to  his  guilt. 

[As  to  form  and  sufficiency  of  indictment  for  murder,  see  note  in 
8  Am.  St.  279.] 
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APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Bingham  County.    Hon.  P.  J.  Cowen,  Judge. 

Defendant  was  convicted  of  murder  in  the  second  degree. 
Appeal  from  the  judgment  and  order  denying  motion  for 
new  trial.    Reversed. 

Thomas  &  Anderson  and  Hansbrough  &  Gagon,  for  Ap- 
pellant. 

Before  a  legal  conviction  can  be  had,  the  state  must  have 
established  the  accused  person's  guilt  of  the  crime  charged 
by  legal  evidence  and  beyond  reasonable  doubt.  (StcUe  v. 
Seymowr,  7  Ida.  257,  61  Pac.  1033,  7  Ida.  548,  63  Pac.  1036; 
State  V.  Marquardsen,  7  Ida.  352,  62  Pac.  1034.) 

Dying  declarations  are  admissible  only  when  made  un'der 
the  fear  of  impending  death  and  after  one  had  given  up  aU 
hope  of  recovery.  (12  Cyc.  432;  21  Cyc.  973;  4  Elliott  on 
Evidence,  sec.  3033;  State  v.  Gianfala,  113  La.  463,  37  So. 
30.) 

This  is  indispensable  to  that  sanction  which  the  law  exacts, 
and  if  it  shall  appear  in  any  mode  that  there  was  a  hope 
of  recovery,  however  faint  it  may  have  been,  still  lingering 
in  his  breast,  that  sanction  is  not  afforded,  and  his  statement 
cannot  be  received.  {People  v.  Sanches,  24  Cal.  17,  24; 
People  V.  Hodgdon,  55  Cal.  72,  36  Am.  Rep.  30;  People  v. 
Taylor,  59  Cal.  640;  People  v,  Ramirez,  73  Cal.  404,  15  Pac 
83;  People  v.  Fuhrig,  127  Cal.  414,  59  Pac.  693.) 

T.  A.  Walters,  Atty.  Genl.,  J.  H.  Peterson,  Former  Atty. 
Genl.,  Herbert  Wing,  Asst.,  C.  M.  Booth  and  R.  W.  Adair, 
for  Respondent. 

The  amount  or  character  of  evidence  necessary  to  create 
a  reasonable  doubt  is  solely  for  the  jury  to  determine,  and 
where  the  evidence  as  a  whole  is  suflScient,  the  verdict  wiU 
not  be  disturbed.  {State  v,  Hopkins,  26  Ida.  741,  145  Pac. 
1095;  State  v.  Grant,  26  Ida.  189,  140  Pac.  959;  State  v. 
Webb.  6  Ida.  428,  55  Pac.  892.), 
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Where  the  evidence  is  conflieting  on  a  material  issue,  a 
new  trial  will  not  be  granted.  {State  v.  Downing,  23  Ida. 
540,  130  Pac.  461;  State  v.  Collett  dk  Ireland,  9  Ida.  609, 
75  Pac.  271;  State  v.  RatKbone,  8  Ida.  161,  67  Pac,  186.) 

In  prosecutions  for  homicide,  the  declaration  of  the  de- 
ceased voluntarily  made  while  sane  when  in  articvlo  mortis, 
and  under  the  solemn  conviction  of  approaching  dissolu- 
tion, concerning  facts  and  circumstances  constituting  the 
res  gestae  of  his  destruction,  are  always  admissible  in  evi« 
dence,  provided  the  deceased  would  be  a  competent  witness, 
if  living.  (21  Cyc.  974;  State  v.  Wilmbusse,  8  Ida.  608,  70 
Pac.  849;  10  Am.  &  Eng.  Enc.  Law,  2d.  ed.,  389;  4  Cyc,  Bv., 
930.) 

For  the  court  to  give  undue  prominence  in  particular  mat- 
ters in  instructions  is  erroneous.     (12  Cyc.  649.) 

All  errors  not  prejudicial  to  the  defendant  must  be  dis- 
regarded. {Territory  of  NeHson,  2  Ida.  614,  23  Pac.  537; 
State  V.  Hwrst,  4  Ida.  345,  39  Pac.  554.) 

RICE,  J. — ^In  this  ease  defendant  was  convicted  of  murder 
in  the  second  degree.  The  charging  part  of  the  informa- 
tion reads  as  follows:  '*The  said  Alfred  Lundhigh,  on  or 
about  the  11th  day  of  June,  1915,  at  the  county  of  Bingham 
and  state  of  Idaho,  and  prior  to  the  filing  of  this  informa- 
tion, did  then  and  there  wilfully,  unlawfully,  feloniously,  and 
with  malice  aforethought,  kill  and  murder  one  Evangelos 
Pappas,  a  human  being."  Demurrer  was  filed  to  this  in- 
formation, on  the  ground  that  it  does  not  substantially  con- 
form to  the  requirements  of  sections  7677,  7678  and  7679, 
Rev.  Codes  of  Idaho,  and  further,  for  the  reason  that  it  does 
not  state  facts  suflScient  to  constitute  a  public  offense. 

This  court  has  stated  repeatedly  that  an  indictment  or 
information  charging  an  offense  in  the  language  of  the  stat- 
ute defining  it  is  sufficient.  No  distinction  appears  to  have 
been  made  in  this  respect  between  indictments  or  informa- 
tion for  murder  and  those  charging  other  crimes.  {People 
V.  BvJtler,  1  Ida.  231;  People  v.  Ah  Choy,  1  Ida.  317;  State 
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V.  Ellington,  4  Ida.  529,  43  Pac.  60;  State  v.  Keller,  8  Ida. 
699,  70  Pac.  105.) 

It  is  easential  that  an  indictment  or  information  should 
charge  all  the  elements  necessary  to  constitute  the  offense. 
Murder  is  defined  to  be  the  unlawful  killing  of  a  human  be- 
ing with  malice  aforethought.  (Rev.  Codes,  sec.  6560.)  The 
elements  constituting  the  offense  of  murder  are  the  killing 
of  a  human  being,  the  unlawfulness  of  the  killing  and  that 
it  was  accomplished  with  malice  aforethought.  I  think  these 
are  the  ultimate  facts  to  be  pleaded,  and  that  the  means  by 
which  and  the  manner  in  which  the  killing  was  accomplished 
are  evidentiary  facts  which  need  not  be  pleaded.  The  informa- 
tion filed  in  this  case  suflSciently  pleads  the  ultimate  facts 
and  satisfies  the  requirements  of  sections  7677,  7678,  7679 
and  7686  of  the  Rev.  Codes.  (Strickland  v.  State,  19  Tex. 
App.  518;  People  v.  Cronin,  34  Cal.  191.) 

The  criminal  practice  act  of  the  territory  of  Idaho  was 
enacted  in  1864  and  was  taken  from  the  statutes  of  Cali- 
fornia. Prior  to  the  adoption  of  the  California  criminal 
practice  act  by  the  legislature  of  the  territory  of  Idaho,  the 
California  courts  had  held  as  follows:  ''There  is  little  or  no 
difference  between  the  requirements  of  an  indictment  under 
the  common  law  and  under  our  statute,  except  in  the  man- 
ner of  stating  the  matter  necessary  to  be  contained.*'  {People 
V.  Aro,  6  Cal.  207,  65  Am.  Dec.  503.)  In  the  matter  of  in- 
dictments charging  murder,  the  supreme  court  of  California 
changed  its  position  shortly  after  the  adoption  of  the  crim- 
inal practice  act  by  the  legislature  of  this  territory,  as 
shown  by  the  cases  of  People  v.  King,  27  Cal.  507,  87  Am. 
Dec.  195,  People  v,  Cronin,  34  Cal.  191,  People  v.  Hyndman, 
99  Cal.  1,  33  Pac.  782,  and  People  v.  ^yitt,  170  Cal.  104,  148 
Pac.  928.  These  cases  and  many  other  California  cases  have 
uniformly  held  an  information  drawn  as  was  the  information 
in  this  case  to  be  suflScient  and  in  proper  form.  The  crim- 
inal practice  act  of  Idaho  thus  adopted  from  California  was 
re-enacted  at  the  time  of  the  enactment  of  the  Revised  Stat- 
utes in  1887,  and  again  at  the  time  of  the  adoption  of  the 
Revised  Codes  in  1909.    Under  the  rule  usually  applicable, 
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the  changed  position  of  the  California  Supreme  Court  after 
the  adoption  of  the  statute  by  the  legislature  of  this  terri- 
tory might  be  persuasive,  but  would  not  be  binding  upon 
this  court.     {Cathcart  v.  Robinson,  5  Pet.  264,  8  L.  ed.  120.) 

This  court,  however,  prior  to  the  re-enactment  of  1887  had 
stated  many  times  that  an  information  charging  a  crime  in 
the  language  of  the  statute  defining  that  crime  is  sufficient. 
In  the  case  of  State  v.  Sly,  11  Ida.  110,  80  Pac.  1125,  decided 
in  May,  1905,  this  court  said  in  effect  that  sec.  7675,  Rev. 
Statutes,  was  evidently  adopted  for  the  purpose  of  abrogating 
the  strictness  of  the  common-law  form  of  indictment.  Again, 
in  the  same  case,  the  court  quotes  with  approval  from  the 
ease  of  People  v.  Murphy,  39  Cal.  52,  as  follows:  ''The  suffi- 
ciency of  the  indictment  is  not  to  be  tested  by  the  rules  of 
common  law,  but  by  the  requirements  of  the  criminal  prac- 
tice act  of  this  state.  That  act  provides  that  the  particular 
circumstances  need  not  be  stated,  unless  they  are  necessary  to 
constitute  the  offense  charged.  Murder  is  the  unlawful  kill- 
ing of  a  human  being,  with  malice  aforethought  and  certainly 
the  means  by  which  the  killing  is  accomplished  can  never 
become  material  in  ascertaining  the  offense  charged.  The 
requirement  that  it  must  appear  that  the  party  died  within  a 
year  and  a  day  is  a  rule  of  evidence  merely.  Unless  the  party 
died  within  that  time  the  prosecution  will  not  be  permitted 
to  show  that  he  died  of  the  injury  received."  And  at  page 
115  of  the  Sly  case  this  court  said:  ''It  is  clear  to  our  minds 
from  the  foregoing  authorities  that  it  has  never  been  the  in- 
tention of  this  court  since  its  organization  under  the  terri- 
torial government  to  the  present  time,  to  follow  the  doctrine 
laid  down  in  the  Aro  and  other  early  California  cases  in  pass- 
ing upon  the  sufficiency  of  an  indictment  or  information." 

Under  such  circumstances  it  is  fair  to  presume  that  in  the 
re-enactment  of  the  Criminal  Code  in  1909  the  legislature  in- 
tended to  adopt  the  construction  which  had  been  placed  upon 
the  statute  by  our  own  court.  {Oulf  C.  cfe  S.  F.  Ry.  v.  F.  W.  d 
N.  0.  Ry,,  68  Tex.  98,  2  S.  W.  199,  3  S.  W.  564;  State  Com- 
nUssion  in  Lunacy  v.  Welch,  154  Cal.  775,  99  Pac.  181; 
Mitchell  V.  Simpson,  25  L.  R.  Q.  B.  Div,  183.)     This  presump- 
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tion  in  the  case  of  a  re-enacted  statute  applies  not  only  to  the 
decisions  of  courts,  but  also  to  the  actions  of  administrative 
officers  taken  under  a  statute.  {Copper  Queen  Con,  Min,  Co. 
V.  Arizona,  206  U.  S.  474,  27  Sup.  Ct.  695,  51  L.  ed.  1143.) 

It  would  seem  that  even  though  some  of  the  observations  in 
the  Sly  case  were  ohiter  dicta,  they  would  be  entitled  to  as 
much  weight  as  the  acts  of  administrative  officers.  I  think, 
therefore,  that  this  court  is  not  bound  to  follow  the  California 
cases  decided  prior  to  the  adoption  of  the  criminal  practice 
act  of  1864. 

In  the  case  of  State  v.  Smith,  25  Ida.  541,  138  Pac.  1107, 
this  court  held  that  an  information  charging  manslaughter 
in  the  following  language,  viz.,  *'that  the  defendant  did  un- 
lawfully and  feloniously  kill  one  Clara  Foy,"  is  defective 
and  insufficient  to  comply  with  the  statute  because  of  its  fail- 
ure to  show  the  means  by  which  death  was  accomplished.  It 
is  possible  that  in  cases  of  involuntary  manslaughter,  it  might 
sometimes  be  necessary  that  the  particular  circumstances  be 
alleged  in  order  to  constitute  the  complete  offense.  I  think, 
however,  that  the  case  of  State  v.  Smith,  supra,  as  applied  to 
manslaughter  generally  and  in  so  far  as  it  might  be  considered 
as  an  authority  with  reference  to  indictments  or  informa- 
tions for  murder,  should  be  overruled. 

The  appellant  assigns  as  error  the  action  of  the  trial  court 
in  permitting  witnesses  Ernest  Pappas  and  Edith  Roos  to 
testify  as  to  dying  declarations  on  the  part  of  the  deceased. 
There  can  be  no  doubt  but  that  these  dying  declarations  were 
made  in  the  presence  of  approaching  dissolution,  and  both 
the  statements  of  the  deceased  at  the  time  and  the  surround- 
ing conditions  show  conclusively  that  the  deceased  was  cog- 
nizant of  his  condition.  It  appears  that  the  witness  Edith 
Roos  was  testifying  from  her  knowledge  of  the  statements 
of  the  deceased,  and  not  relying  upon  the  translation  of 
his  statements  made  to  her  by  an  interpreter.  Her  testimony, 
as  to  the  dying  declaration  of  the  deceased  is  not  inadmissible 
within  the  rule  laid  down  in  the  case  of  State  v,  Fong  Loon, 
29  Ida.  248,  158  Pac.  233,  L.  R.  A.  1916F,  1198.    We  are  of 
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the  opinion  that  the  court  did  not  err  in  permitting  the  tes- 
timony of  these  witnesses  to  be  given. 

Appellant  in  his  brief  failed  to  assign  as  error  the  giving 
of  the  instructions  or  any  of  them  by  the  court.  This  court 
has  held,  in  construing  sec.  7946,  Rev.  Codes,  that  instruc- 
tions in  writing  requested  by  the  state,  and  given,  or  requested 
by  the  defendant  and  refused,  are  deemed  excepted  to,  and 
the  questions  presented  thereby  need  not  be  preserved  in  the 
bill  of  exceptions  in  order  to  be  reviewed  by  the  appellate 
court.  Also  that  objections  to  instructions  given  by  the 
court  on  its  own  motion  must  be  preserved  by  bill  of  excep- 
tions in  order  to  be  reviewed  by  this  court.  (State  v. 
O'Brien,  13  Ida.  112,  88  Pac.  425;  State  v.  Buttles,  13  Ida. 
88,  88  Pac.  238;  State  v.  Peck,  14  Ida.  712,  95  Pac.  515.) 
These  provisions  of  the  law,  and  the  practices  based  thereon, 
do  not  appear  to  have  been  affected  by  the  amendments  to 
the  criminal  code  which  were  enacted  by  the  thirteenth  ses- 
sion of  the  legislature,  found  under  chapters  146,  147,  148, 
149  and  150  of  the  1915  Sess.  Laws. 

Under  sec.  7946,  Rev.  Codes,  as  construed  by  the  cases  last 
cited,  the  instructions  given  at  the  request  of  the  state  are 
before  the  court  for  review,  exceptions  thereto  having  been 
preserved  by  law.  This  court  will  not  assume  the  burden 
of  searching  the  record  for  errors  not  assigned  by  the  appel- 
lant, but  in  this  case  certain  instructions  given  at  the  request 
of  the  state  have  come  to  our  attention.  Among  them  are 
instructions  Nos.  62  and  65,  which  read  as  follows : 

'*  Instruction  No.  62.  The  jury  are  further  instructed  in 
the  language  of  the  statutes  of  this  state  that  upon  a  trial 
for  murder,  the  commission  of  the  homicide  by  the  defend- 
ant being  proved,  the  burden  of  proving  circumstances  of 
mitigation,  or  that  justify  or  excuse  it,  devolves  upon  him, 
unless  the  proof  in  the  case  tends  to  show  what  the  crime  com- 
mitted only  amounts  to  manslaughter  or  that  the  defendant 
was  justifiable  or  excusable.  So,  in  this  case,  if  the  state 
has  proved  beyond  a  reasonable  doubt  that  the  defendant, 
Lundhigh,  shot  and  killed  the  deceased  Pappas,  the  plea  of 
self-defense  interposed  by  the  defendant  must  establish  and 
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prove  such  defense  by  a  preponderance  of  the  evidence. 
So  if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  has  failed  by  a  preponderance  of  the  evi- 
dence to  establish  and  prove  such  defense,  it  will  then  be  your 
duty  to  convict  the  defendant." 

"Instruction  No.  65.  The  court  instructs  the  jury  that 
the  law  says  that  the  defendant  is  a  competent  witness  and 
may  testify  in  his  own  behalf,  and  the  jury  should  not  capri- 
ciously disregard  such  testimony.  This  does  not  mean  that 
you  should  believe,  but  only  that  you  should  consider  it  and 
ascertain  to  the  best  of  your  judgment  whether  it  is  true,  and 
if  true  you  should  act  on  it,  and  if  you  should  not  believe 
it  you  should  reject  such  testimony,  you  being  the  sole  judges 
of  the  truth  of  the  evidence.  The  jury  are  not  to  accept  the 
evidence  of  the  accused  blindly  or  any  further  than  it  is  cor- 
roborated by  other  evidence,  but  may  consider  whether  it  is 
true  and  given  in  good  faith,  or  merely  to  prevent  a  convic- 
tion. And  in  considering  the  testimony  of  the  defendant 
Lundhigh,  you  have  a  right  to  take  into  account  any  interest 
he  may  have  in  the  result  of  your  verdict,  as  bearing  upon  the 
question  of  his  credibility  as  a  witness  in  his  own  behalf." 

In  this  case  the  killing  was  admitted  by  the  defendant, 
and  the  only  issue  in  the  case  was  that  arising  from  appel- 
lant's claim  that  he  acted  in  self-defense.  The  only  evidence 
of  the  immediate  circumstances  surrounding  the  killing  is 
that  contained  in  the  dying  declaration  of  the  deceased  and 
the  testimony  of  appellant.  Appellant's  narrative  of  those 
events  is  not  impossible  or  incredible.  The  two  instructions 
quoted  therefore,  bear  directly  upon  the  proof  required  on  . 
the  part  of  the  appellant  to  justify  the  killing  of  the  deceased 
on  the  ground  of  self-defense,  and  go  to  the  very  foundation 
of  his  defense.  They  are  both  erroneous.  {Coffin  v.  United 
States,  156  U.  S.  432,  at  pp.  459,  460,  15  Sup.  Ct.  394,  39 
L.  ed.  481,  at  p.  494.) 

By  instruction  No.  62  the  jurors  are  told  that  the  defend- 
ant must  establish  and  prove  the  plea  of  self-defense  by  a 
preponderance  of  the  evidence,  and  that  if  they  find  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
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has  failed  by  a  preponderance  of  the  evidence  to  establish 
and  prove  such  defense,  it  will  be  their  duty  to  convict  the 
defendant.  This  instruction  does  not  state  the  law.  Sec. 
7866,  Rev.  Codes,  is  as  follows:  "Upon  a  trial  for  murder,  the 
commission  of  the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  mitigation,  or  that 
justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  in 
the  case  tends  to  show  that  the  crime  committed  only  amounts 
to  manslaughter,  or  that  the  defendant  was  justifiable  or 
excusable."  While  the  burden  of  proving  the  circumstances 
in  mitigation  or  justification  of  the  homicide  rests  with  the 
defendant,  he  is  not  required  to  establish  such  circumstances 
by  a  preponderance  of  the  evidence,  but  to  establish  the  cir- 
cumstances to  such  an  extent  that  the  jury,  after  consider- 
ing the  whole  evidence  in  the  case,  have  a  reasonable  doubt 
as  to  his  guilt.  (State  v.  Bogers,  ante,  p.  259,  163  Pac.  912; 
People  V.  Bushton,  80  Cal.  160,  22  Pac.  127,  549 ;  People  v. 
Elliott,  80  Cal.  296,  22  Pac.  207;  Davis  v.  United  States,  160 
U.  S.  469, 16  Sup.  Ct.  353,  40  L.  ed.  499.) 

By  instruction  No.  65  the  jurors  are  instructed  not  to  con- 
sider the  testimony  of  the  accused  any  further  than  it  is 
corroborated  by  other  evidence.  We  do  not  understand  that 
this  is  the  law  as  applied  to  the  testimony  of  a  defendant  in 
a  criminal  case.  The  defendant  is  entitled  to  the  same  con- 
sideration as  a  witness  as  the  other  witnesses  in  the  case,  and 
his  credibility  is  to  be  tested  by  the  same  rules  as  are  appli- 
cable to  other  witnesses.  This  latter  instruction  is  also  sub- 
ject to  the  criticism  which  was  applied  to  a  similar  instruc- 
tion in  the  case  of  State  v.  Bogers,  ante,  p.  259,  163  Pac.  912, 
in  that  it  singles  out  the  defendant  and  directs  the  jury  to 
apply  tests  as  to  his  credibility  as  a  witness  differing  from 
those  applied  to  other  witnesses  in  the  case. 

For  these  errors  the  judgment  of  the  district  court  must 
be  reversed.  The  cause  is  remanded,  with  directions  to  the 
trial  court  to  grant  the  appellant  a  new  trial. 

BUDGE,  C.  J.,  Concurring  in  Part  and  Dissenting  in  Part. 
I  concur  in  the  opinion  of  Justice  Bice  that  the  information 
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is  sufficient  to  charge  the  crime  of  murder.    It  will  be  con- 
ceded that  under  the  common  law  the  information  would  be 
fatally  defective.     {People  v.  Aro,  6  Cal.  207,  65  Am.  Dec. 
503;  People  v.  Lloyd,  9  Cal.  54;  People  v,  Wallace,  9  Cal.  30 
People  V,  Cox,  9  Cal.  32;  People  v.  Steventom,  9  Cal.  273 
People  V,  Coleman,  10  Cal.  334 ;  People  v.  Dolan,  9  Cal.  576 
People  V,  Judd,  10  Cal.  313 ;  People  v.  Mtller,  12  Cal.  291.) 

Beginning,  however,  with  the  case  of  People  v.  King,  27 
Cal!  507,  87  Am.  Dec.  95,  the  supreme  court  of  California 
changed  its  former  holding  and  held  that : 

"In  an  indictment  for  murder  it  is  not  necessary  to  aver 
the  means  by  which  the  homicide  was  committed  or  the  nature 
and  extent  of  the  wound,  or  the  part  of  the  body  upon  which 
it  was  inflicted." 

And  in  the  case  of  People  v.  Cronin,  34  Cal.  191,  that  court 
further  held  that  an  indictment  need  not  aver  the  means  or 
mode  of  death.    {People  v.  Hyndman,  99  Cal.  1,  33  Pac.  782.) 

In  the  case  of  People  v.  Witt,  170  Cal.  104, 148  Pac.  928,  the 
supreme  court  of  California,  in  discussing  the  sufficiency  of 
an  information,  the  charging  part  of  which»  with  the  excep- 
tion of  the  name  of  the  defendant  and  the  date  upon  which 
the  murder  was  committed,  is  the  same  as  in  the  case  at  bar, 
says: 

**Concededly,  this  describes  the  offense  of  murder  in  the 
language  of  our  statute Whatever  may  be  the  rule  de- 
clared by  some  cases  from  other  jurisdictions,  it  must  be  ac- 
cepted as  the  settled  law  of  this  state  that  it  is  sufficient  to 
charge  the  offense  of  murder  in  the  language  of  the  statute 
defining  it,  whatever  the  circumstances  of  the  particular  case." 

The  Witt  case  cites  the  case  of  People  v.  Soto,  63  Cal.  165, 
with  approval,  wherein  it  is  held  that  an  information  in  the 
language  of  the  statute  defining  murder  is  sufficient  to  charge 
murder.  The  Idaho  cases  generally  have  used  the  same  ex- 
pression. {Matter  of  McLeod,  23  Ida.  257,  128  Pac.  1106,  43 
L.  R.  A.,  N.  S.,  1813;  State  v.  O'Neil,  24  Ida.  582,  135  Pac. 
60;  State  v.  Brill,  21  Ida.  269,  121  Pac.  79;  State  v.  Sly,  11 
Ida.  110,  80  Pac.  1125;  State  v.  Keller,  8  Ida.  699,  70  Pac. 
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1051;  State  v,  Ellington,  4  Ida.  529,  43  Pac.  60;  People  v.  Ah 
Choy,  1  Ida.  317 ;  People  v.  Butler,  1  Ida.  231.) 

The  early  California  cases,  cited  above,  were  decided  by  the 
supreme  court  of  that  state  prior  to  the  adoption  of  the 
California  criminal  practice  act  by  the  legislature  of  the 
territory  of  Idaho,  in  1864,  and  ordinarily  would  be  regarded 
as  binding  upon  this  court  in  the  construction  of  the  statute. 
However,  in  the  matter  of  sufficiency  of  indictments  for  mur- 
der the  California  court  changed  its  position  shortly  after  the 
adoption  of  the  criminal  practice  act  by  the  legislature  of  the 
territory  of  Idaho  as  shown  by  the  cases  of  People  v.  King, 
supra;  People  v.  Cronin,  supra;  People  v.  Hyndman,  supra; 
People  V,  Witt,  supra;  and  many  other  cases  not  here  men- 
tioned. 

While  it  is  true,  as  a  general  rule,  that  where  one  state 
adopts  a  statute  from  another  state,  it  also  adopts  the  de- 
cisions of  that  state,  construing  the  statute,  an  exception  to 
the  rule  seems  to  obtain  where  the  courts  of  the  state  from 
which  the  statute  was  borrowed  have  repudiated  or  abandoned 
such  construction.  The  Colorado  court  states  the  rule  as 
follows : 

*'The  rule  that  courts  are  bound  to  adopt  the  prior  judicial 
construction  given  a  borrowed  statute  in  the  state  from  which 
it  is  taken  is  not  inflexible.  Where  such  construction  was 
clearly  erroneous,  harsh  and  oppressive,  or  where  it  is  in- 
consistent with  the  spirit  and  policy  of  the  laws  of  the  state 
borrowing  the  statute,  courts  may,  and  frequently  do,  decline 
to  follow  it.  It  can  hardly  be  seriously  contended  that  the 
rule  should  control  in  a  case  like  the  one  at  bar,  where  the 
supreme  court  has  repudiated  and  abandoned  its  own  construc- 
tion." {Dwyer  v.  Smelter  City  State  Bank,  30  Colo.  315,  70 
Pac.  323;  Oleson  v.  Wilson,  20  Mont.  544,  63  Am.  St.  639, 
52  Pac.  372;  Goad  v,  Cowhick,  9  Wyo.  316,  87  Am.  St.  953, 
63  Pac.  584;  2  Lewis'  Sutherland  Stat.  Con.,  sec.  404.) 

From  the  foregoing  it  would  seem  that  this  court  is  not  bound 
to  follow  the  earlier  California  cases  prescribing  the  essential 
elements  of  an  indictment  for  murder,  but  is  at  liberty  to  f ol- 
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low  the  later  California  cases  and  the  rule  hitherto  announced 
by  this  court. 

Informations  charging  murder  in  manner  and  form  as  al- 
leged in  this  case  have  been  held  to  be  sufficient  under  stat- 
utes the  same  or  similar  to  ours  in  the  following  cases:  Mo- 
lina V.  Territory,  12  Ariz.  14,  95  Pac.  102;  State  v.  Nielson, 
38  Mont.  451,  100  Pac.  229;  State  v.  Hayes,  38  Mont.  219,  99 
Pac.  434;  Strickland  v.  State,  19  Tex.  App.  518;  note  to 
Shaffer  v.  State,  3  Am.  St.  281. 

I  have  examined  with  care  the  case  of  State  v.  Smith,  25 
Ida.  541,  138  Pac.  1107,  and  do  not  hesitate  to  state,  that  in 
my  opinion  it  does  not  correctly  state  the  law  governing  the 
sufficiency  of  an  information  or  indictment  charging  murder ; 
that  it  is  not  supported  by  the  great  weight  of  modern  au- 
thority, or  supported  as  authority  in  testing  the  point  raised 
in  the  instant  case ;  that  it  cannot  be  so  considered  in  the  light 
of  the  authorities  considered  in  this  opinion,  nor  under  the 
plain  construction  and  interpretation  of  our  statute,  nor  with 
due  regard  to  the  proper,  certain  and  efficient  administration 
of  the  law,  and  in  so  far  as  the  rule  there  announced  might 
be  regarded  as  a  precedent  in  testing  the  sufficiency  of  an 
information  or  indictment  charging  murder,  the  case  should 
be  overruled. 

I  dissent  from  that  portion  of  the  opinion  which  discusses 
the  alleged  erroneous  instructions  and  upon  which  this  case 
is  reversed.  There  is  no  assignment  of  error  in  appellant's 
brief  predicated  upon  the  giving  of  either  of  these  instruc- 
tions. There  is  no  specification  of  error  based  thereon  in  the 
transcript  or  bill  of  exceptions.  The  point  was  not  urged 
upon  appellant's  motion  for  a  new  trial,  nor  was  it  urged 
upon  the  oral  argument  before  this  court.  On  the  contrary, 
it  affirmatively  appears  on  page  31  of  the  appellant's  brief 
that  there  never  was  any  intention  on  the  part  of  appellant 
to  predicate  error  upon  the  giving  of  any  instructions.  I 
quote  from  appellant's  brief  as  follows: 

*'The  court  instructed  the  jury  fully  on  all  of  these  mat- 
ters and  there  wa9  no  objection  to  the  instructions  of  the 
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court  on  either  side,  it  being  conceded  and  agreed  that  they 
were  correct  and  proper "     (Italics  ours.) 

This  court  has  uniformly  adhered  to  the  rule  that  where 
errors  are  not  assigned,  they  will  not  be  reviewed.  And  it  is 
further  well  settled  that  even  where  errors  are  assigned,  if 
they  are  not  discussed  either  in  the  brief  or  upon  oral  argu- 
ment; and  no  authorities  are  cited  in  support  of  the  assign- 
ments, they  will  neither  be  reviewed,  considered  nor  discussed 
by  this  court.  {Famsworth  v.  Pepper,  27  Ida.  159,  148  Pac. 
48 ;  Davenport  v.  Burke,  27  Ida.  464,  149  Pac.  511 ;  State  v. 
McGann,  8  Ida.  40,  66  Pac.  823 ;  State  v.  Wetter,  11  Ida.  433, 
83  Pac.  341;  State  v.  Jozies,  28  Ida.  428,  154  Pac.  378.  See, 
also.  Rice  v.  People,  55  Colo.  506, 136  Pac.  74 ;  People  v.  Stein, 
23  Cal.  App.  108,  137  Pac.  271;  People  v.  Valencia,  27  Cal. 
App.  407,  150  Pac.  68;  State  v.  Kakarikos,  45  Utah,  470,  146 
Pac.  750;  12  Cyc.  875.) 

Under  such  circumstances  I  cannot  bring  myself  to  believe 
that  it  is  proper  for  this  court  to  assign  and  discuss  errors 
for  an  appellant  which  he  expressly  waived,  abandoned  and 
failed  to  assign  as  error.  I  find  no  precedents  in  our  deci- 
sions in  support  of  such  procedure.  The  presumption  is  that 
if  the  errors  had  been  called  to  the  attention  of  the  trial 
court,  they  would  have  been  corrected  before  the  instructions 
were  given.  A  defendant  in  a  criminal  case  ought  not  to  be 
permitted  to  sit  idly  by  while  prejudicial  error  is  being  com- 
mitted and  speculate  upon  the  result  of  the  verdict.  (State 
V.  Baker,  28  Ida.  727,  156  Pac.  103.) 

Where  the  evidence  in  a  given  case  clearly  shows  the 
defendant  to  be  guilty  of  an  unprovoked  murder,  without  any 
justification  or  excuse,  and  the  jury  could  not,  under  their 
oaths,  have  brought  in  any  other  verdict  than  was  rendered 
by  them,  even  conceding  that  there  is  error  in  the  instruc- 
tions, and  the  right  of  the  appellate  court  to  review  such 
errors  when  not  assigned,  the  judgment  of  the  trial  court 
should  not  be  reversed,  for  the  reasons  as  announced  in  an 
opinion  by  the  late  Justice  Stewart,  in  the  case  of  State  v. 
Marren,  17  Ida.  766-790,  107  Pac.  993,  1001: 
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**  Although  the  instruction  referred  to  containg  matter 
which  should  not  have  been  given  to  the  jury,  we  are,"  how- 
ever, of  the  opinion  that  the  appellant  could  have  been  in 
no  way  prejudiced  by  the  giving  of  such  instruction.  Other 
instructions  were  given  to  which  no  exception  was  taken, 
which  clearly  charged  the  jury  with  reference  to  circumstan- 
tial evidence ;  and  not  only  that,  but  the  evidence  in  this  case 
is  so  clear  and  convincing  of  the  ^ilt  of  the  appellant  that 
the  jury  could  in  no  possible  manner  have  been  influenced 
to  return  a  verdict  of  guilty  by  the  objectionable  matter  con- 
tained in  this  instruction;  and  from  the  evidence,  the  jury 
could  not,  without  a  violation  of  their  oaths,  fail  to  have 
found  the  defendant  guilty,  and  because  of  this,  the  defend- 
ant could  not  have  been  prejudiced  by  the  giving  of  such 
instruction. 

**Bev.  Codes,  sec.  8070,  admonishes  this  court:  'After  hear- 
ing the  appeal,  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.'  And  again,  Bev. 
Codes,  sec.  8236:  'Neither  a  departure  from  the  form  or  mode 
described  by  this  code  in  respect  to  any  pleading  or  proceed- 
ing, nor  an  error  or  mistake  therein,  renders  it  invalid,  unless 
it  has  actually  prejudiced  the  defendant,  or  tended  to  his 
prejudice  in  respect  to  a  substantial  right.'  The  substance 
of  these  statutory  provisions  is  that  a  new  trial  ought  never 
to  be  granted,  notwithstanding  some  mistake  or  even  misdirec- 
tion by  the  judge,  provided  the  revisioning  court  is  satisfied 
that  justice  has  been  done  and  that  upon  the  evidence  no 
other  verdict  could  possibly  have  been  found.  [Citing 
cases.] " 

In  State  v.  SUva,  21.  Ida.  247-257,  120  Pac.  835-839,  it  is 
said:  ''That  if  the  evidence  of  the  defendant's  guilt  is  satis- 
factory, that  is,  such  as  ordinarily  produces  a  conviction  in 
an  unprejudiced  mind,  beyond  a  reasonable  doubt,  and  the 
result  could  not  have  been  different  had  the  instruction  been 
omitted,  the  case  would  not  be  reversed  because  of  such  erro- 
neous instruction." 
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In  State  v.  Brill,  21  Ida.  269-275,  121  Pac.  79,  80,  tHs 
court  says:  *'That  even  though  an  instruction  is  erroneous 
and  ordinarily  the  error  would  be  material,  yet  if  the  evi- 
dence of  the  defendant's  guilt  is  satisfactory,  that  is,  such  as 
ordinarily  produces  moral  certainty,  or  conviction  in  an  un- 
prejudiced mind,  and  the  result  would  not  have  been  differ- 
ent had  the  instruction  been  omitted,  the  case  will  not  be  re- 
versed because  of  such  erroneous  instruction." 

The  judgment  of  the  trial  court  should  be  aflBrmed. 

MORGAN,  J.,  Concurring  in  Part. — ^I  concur  in  all  of  the 
foregoing  opinion  except  that  portion  holding  the  information 
to  be  sufficient, — from  that  portion  I  dissent. 

While  this  court  has  repeatedly  stated,  in  effect,  that  an 
indictment  or  information  is  suflScient  which  charges  an 
offense  in  the  language  of  the  statute  defining  it,  I  believe 
that  in  doing  so  it  has  inadvertently  fallen  a  little  short  of 
correctly  stating  a  sound  principle  of  law  rather  than  that  it 
has  deliberately  attempted  to  announce  a  new  rule  of  plead- 
ing in  criminal  cases.  It  is  said  in  22  Cyc.  339:  *' Although 
the  rule  is  frequently  stated  to  be  that  it  is  suflBcient  to  charge 
a  statutory  offense  in  the  language  of  the  statute  creating  it, 
such  rule  is  accurate  only  in  those  cases  in  which  the  statute 
defines  and  describes  the  offense,  and  is  better  stated  with 
such  qualification.  The  words  of  the  statute  must  fully,  di- 
rectly, and  expressly,  without  any  uncertainty  or  ambiguity, 
set  forth  all  the  elements  necessary  to  constitute  the  offense 
intended  to  be  punished,  and  must  state  all  the  material 
facts  and  circumstances  embraced  in  the  definition  of  the 
offense '* 

**The  same  certainty  is  required  in  indictments  on  statutes 
as  at  common  law,  and  where  the  statute  does  not  define  the 
act  or  acts  constituting  the  offense  so  as  to  give  the  offender 
information  of  the  nature  and  cause  of  the  accusation,  other 
averments  conveying  such  information  must  be  added,  even 
when  the  offense  is  not  capital.  The  indictment  must  also  be 
framed  with  such  certainty  that  a  judgment  may  be  pleaded 
in  bar  to  any  subsequent  prosecution  for  the  same  offense." 
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The  territory  of  Idaho,  in  1864,  adopted  the  criminal  prac- 
tice act  of  California,  which  had  been  enacted  by  the  legis- 
lature of  that  state  in  1851.  According  to  a  well-established 
rule  of  statutory  construction  our  legislature  is  held  to  have 
enacted  this  law  with  full  knowledge  of  the  interpretation 
which  the  supreme  court  of  that  state  had  placed  upon  it  and 
with  the  intent  that  it  be  so  construed  here.  Of  course  any 
interpretation  placed  upon  the  law  by  the  California  court 
subsequent  to  the  date  of  its  enactment  by  the  legislature  of 
Idaho  would  not,  if  contradictory  of  its  former  decisions,  have 
any  binding  effect  upon  this  court. 

The  act  of  the  territorial  legislature  of  1864,  above  referred 
to,  has  been  re-enacted  in  the  state  of  Idaho,  and  the  part 
thereof  by  which  the  suflSciency  of  this  information  must  be 
tested  is  to  be  found  in  sees.  7677,  7678,  7679,  7686  and  7687, 
Rev.  Codes,  the  language  of  which  is  practically  identical  with 
sections  237,  238,  239,  246  and  247  of  the  California  criminal 
practice  act  of  1851. 

Sec.  7677  provides:  **The  indictment  (or  information) 
must  contain  .... 

''2.  A  statement  of  the  acts  constituting  the  offense  in 
ordinary  and  concise  language,  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended." 

The  following  form  is  provided  in  sec.  7678 : 

'*The  State  of  Idaho  against  A.  B.,  in  the  District  Court 

of   the    Judicial   District,    in    the    County    of   ^ 

Term,  A.  D.,  nineteen  : 


'A.  B.  is  accused  by  the  grand  jury  of  the  County  of 


by  this  indictment,  of  the  crime  of  (giving  its  legal  appella- 
tion, such  as  murder,  arson,  or  the  like),  committed  as  follows: 

**The  said  A.  B.,  on  the day  of ,  A.  D.  nineteen 

. ,  at  the  County  of ,  (here  set  forth  the  act  or  omis- 
sion charged  as  an  offense)." 

Sec.  7679  is:  ''It  must  be  direct  and  certain  as  regards: 

**1.  The  party  charged ; 

*'2.  The  offense  charged; 
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"3.  The  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  offense." 

Sec.  7686  is,  in  part,  as  follows.:  *'The  indictment  (or  infor- 
mation) is  sufficient  if  it  can  be  understood  therefrom:  .... 

''6.  That  the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  intended; 

''7.  That  the  act  or  omission  charged  as  the  offense  is 
stated  witft  such  a  degree  of  certainty  as  to  enable  the  court 
to  pronounce  judgment  upon  conviction,  according  to  the  right 
of  the  case";  and  sec.  7687  is  as  follows:  **No  indictment  (or 
information)  is  sufficient,  nor  can  the  trial,  judgment  or  other 
proceeding  thereon,  be  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form,  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  the  defendant  upon  its 
merits." 

The  supreme  court  of  California  construed  the  criminal 
practice  act  of  that  state,  as  applied  to  homicide  cases,  prior 
to  its  adoption  as  the  law  of  the  territory  of  Idaho,  in  the 
cases  of  People  v.  Aro,  6  Cal.  208,  65  Am.  Dec.  503,  decided 
in  1856;  People  v.  Wallace,  9  Cal.  31;  People  v.  Cox,  9  Cal! 
33;  People  v.  Lloyd,  9  Cal.  55;  People  v.  Steventonf  9  Cal. 
274;  People  v.  Dolan,  9  Cal.  576;  People  v.  Judd,  10  Cal.  314; 
People  V.  Coleman,  10  Cal.  334,  all  decided  in  1858,  and 
People  V.  Miller,  12  Cal.  291,  decided  in  1859. 

In  these  cases  the  court  held,  in  effect,  that  the  California 
legislation  upon  the  subject,  while  intended  to  remove  the 
useless  technicalities  in  criminal  pleading  which  had  encum* 
bered  the  common  law  and  had  frequently  resulted  in  defeat- 
ing the  ends  of  justice,  had  wrought  no  material  change  in  the 
requirements  of  an  indictment  except  in  the  manner  of  stat- 
ing the  matter  still  recognized  as  necessary  to  be  therein  con- 
tained; that  the  necessity  for  a  statement  of  the  facts  and 
circumstances  constituting  the  offense  stUl  existed  and  was 
**  recognized  by  the  237th  section  of  the  statute,  which  pro- 
vides that  the  indictment  shall  contain  'a  statement  of  the 
acts  constituting  the  offense,  etc.,'  as  well  as  the  precedent 
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given  in  the  statute  which  points  out  how  such  facts  shall 
be  charged."  That  in  indictments  for  murder  a  statement  of 
the  manner  of  the  death  and  the  means  by  which  it  was  pro- 
duced was  necessary,  so  that  the  defendant  might  know  of 
what  crime  he  was  accused  and  be  enabled  to  prepare  his 
defense  on  the  facts;  also  i^  order  that  the  jury  might  be 
warranted  in  its  finding,  the  court  in  its  judgment,  and  the 
defendant  be  enabled  to  successfully  plead  a  former  convic- 
tion or  acquittal  in  the  event  of  his  being  again  prosecuted 
for  the  same  act.  With  this  construction  in  view  our  legis- 
lature enacted  the  law  above  quoted  and,  as  above  indicated, 
these  decisions  should  have  more  than  persuasive  influence 
upon  us  in  construing  the  law  under  consideration,  for  they 
are  declaratory  of  the  intent  of  our  legislature  in  enacting  it. 

In  the  year  1865,  after  the  legislature  of  the  territory  of 
Idaho  had  adopted  the  criminal  practice  act,  the  supreme 
court  of  California  decided  the  case  of  People  v.  King,  27 
Cal.  507,  87  Am.  Dec.  95,  referred  to  in  the  foregoing  opin- 
ions, which  has  since  been  frequently  cited  as  an  authority 
by  that  and  some  other  courts.  A  part  of  the  opinion  in  that 
case,  often  quoted,  is  as  follows:  *'If  the  defendant  is  guilty, 
he  stands  in  need  of  no  information  to  be  derived  from  a 
perusal  of  the  indictment,  as  to  the  means  used  by  him  in  com- 
mitting the  act  or  the  manner  in  which  it  was  done,  for  as 
to  both  his  own  knowledge  is  quite  as  reliable  as  any  state- 
ments contained  in  the  indictment.  If  he  is  not  guilty,  the 
information  could  not  aid  in  the  preparation  of  his  defense." 

Following  the  King  case  the  supreme  court  of  California 
has  held  accusations  like  the  one  here  under  consideration  to 
be  sufficient  {People  v.  Murphy,  39  Cal.  52;  People  v. 
Weaver,  47  Cal.  106;  People  v.  Alviso,  55  Cal.  230;  People  v. 
Hong  Ah  Buck,  61  Cal.  387 ;  People  v.  Hyndhmyi,  99  Cal.  1, 
33  Pac.  782 ;  People  v,  Belhantie,  153  Cal.  461, 125  Pac.  1066), 
as  has  also  the  courts  of  Montana  and  Arizona.  {Molina  v. 
Territory,  12  Ariz.  14,  95  Pac.  102 ;  State  v.  Hayes,  38  Mont. 
219,  99  Pac.  434;  State  xk  Nielson,  38  Mont.  451,  100  Pac.  229; 
Marquez  v.  Territory,  13  Ariz.  135,  108  Pac  258.) 
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That  one  guilty  of  murder  is  possessed  of  knowledge  of  the 
means  whereby  the  crime  was  committed,  and  stands  in  no 
need  of  being  further  informed  upon  that  subject  is  quite 
clear ;  that  one  accused,  and  innocent,  of  murder,  which  may 
be  committed  by  any  means  which  the  ingenuity  of  man  can 
devise,  could  and  should  be  aided,  in  the  preparation  of  his 
defense,  by  the  indictment,  or  information,  the  only  means 
provided  by  law  whereby  he  is  to  be  apprised  of  the  acts 
constituting  the  crime  which  he  must  be  prepared  to  meet 
when  placed  upon  his  trial,  is  equally  clear.  No  justification 
has  been  offered  for  the  assertion  that  if  the  accused  is  not 
guilty,  the  allegation  of  a  properly  worded  indictment,  or 
information,  could  not  aid  in  the  preparation  of  his  defense, 
and  it  may  be  stated  with  confidence  none  exists. 

By  the  information  in  this  case  appellant  had  notice  that 
the  state  would  attempt  to  prove  he  did,  on  or  about  the  11th 
day  of  June,  1915,  or  some  time  prior  thereto,  somewhere  in 
Bingham  county,  by  some  means,  murder  the  deceased.  If 
the  crime  of  murder  is  sufiiciently  charged,  it  might  have  been 
shown  at  the  trial  that  appellant  either  shot,  stabbed,  stran- 
gled, drowned,  starved  or  poisoned  the  deceased,  or  produced 
his  death  in  any  one  or  more  of  many  other  ways,  but  just 
what  method  of  killing  the  state  would  rely  upon  and  appel- 
lant must  be  prepared  to  defend  against  is  not  disclosed,  nor 
can  it  be  ascertained  therefrom  whether  proof  would  be  ad- 
duced tending  to  show  that  the  murder  was  committed  in  the 
perpetration  or  attempt  to  perpetrate,  arson,  rape,  robbery, 
burglary  or  mayhem,  or  whether  appellant  would  be  called 
upon  to  rebut  proof  that  he  personally  committed  the  act 
which  produced  the  death,  or  that  he  aided  and  abetted  in 
its  commission.  If  this  information  is  sufficient,  it  would, 
with  a  change  of  names,  dates  and  places,  accuse  Cain  of 
having  produced  the  death  of  Abel  with  the  same  impartial 
uncertainty  with  which  it  would,  with  like  changes,  charge 
every  murder  committed  since  that  first  homicide. 

It  is  urged  by  counsel  for  respondent  that  the  testimony 
shows  the  appellant  killed  deceased  and  sought  to  justify  his 
act  upon  the  ground  of  self-defense;  that  therefore  he  stood 
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in  no  need  of  being  informed  by  the  pleading  of  the  means 
whereby,  and  the  manner  in  which,  the  homicide  occurred, 
and  that  none  of  his  substantial  rights  were  invaded  by  the 
failure  to  more  fully  allege  these  facts.  At  the  time  the  trial 
judge  ruled  upon  the  demurrer  no  testimony  had  been  intro- 
duced, and  the  evidence  cannot  be  read  in  aid  of  the  informa- 
tion upon  appeal,  when  its  sufficiency  has  be^n  called  in  ques- 
tion by  demurrer.  Appellant  was  entitled  to,  and  should 
have  been  accorded,  the  benefit  of  a  presumption  of  innocence, 
and  of  ignorance  of  the  means  by  which  and  the  manner  in 
which  the  alleged  crime  was  claimed  to  have  been  committed, 
and  the  prosecuting  attorney  should  have  been  required  to 
charge  him  in  such  language  as  to  apprise  him  of  what  he 
must  be  prepared  to  meet,  and  with  sufficient  definiteness  and 
certainty  to  enable  him,  in  case  another  proceeding  should  be 
taken  against  him  for  the  same  offense,  to  plead  a  former 
conviction  or  acquittal.  (State  v.  Lottridge,  29  Ida.  53,  155 
Pac.  487.) 

Decisions  to  the  effect  that  one,  presumably  innocent,  may 
be  locked  in  a  prison  cell,  be  informed  that  he  is  accused  of 
the  murder  of  a  person  named,  in  a  certain  county  and  on 
or  about  a  time  stated ;  that  he  may  thereafter  be  placed  upon 
his  trial  and  receive  his  first  intimation  when  witnesses  are 
produced  who  testify  against  him,  as  to  the  means  by  which 
and  the  manner  in  which  he  is  accused  of  having  committed 
the  act  for  which  his  life  is  sought  to  be  forfeited,  are  sadly 
out  of  harmony  with  the  American  idea  of  justice. 

In  State  v.  Smith,  25  Ida.  541,  138  Pac.  1107,  the  defend- 
ant was  accused  of  manslaughter  in  the  following  language: 
"That  the  said  defendant,  Charles  C.  Smith,  at  the  time  and 
place  aforesaid,  did  unlawfully  and  feloniously  kill  one  Clara 
F.  Foy,  a  human  being;  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.*'  This  court,  holding  that 
accusation  to  be  insufficient,  said:  *'To  simply  charge  that  a 
person  committed  murder  or  larceny  merely  charges  the  name 
of  the  offense.  That  alone  is  not  sufficient.  It  is  necessary 
to  in  some  way  inform  the  party  accused  as  to  how  it  is 
claimed  he  committed  murder,  whether  by  shooting,  by  strik- 
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ing  a  blow,  by  drowning,  poisoning,  or  in  some  other  manner 
perpetrating  the  offense;  or,  if  he  committed  larceny,  what 
property  he  took.*'  The  court  further  stated:  **A  defendant 
before  being  placed  upon  trial  for  his  life  or  liberty  is  en- 
titled to  be  apprised  not  only  of  the  name  of  the  offense  with 
which  he  is  charged,  but,  in  general  terms,  of  the  manner  in 
which  he  is  charged  with  having  committed  the  offense.  The 
statute  is  plain  and  explicit  in  this  respect." 

That  opinion  correctly  states  the  law  applicable  to  that  case 
and  this  one,  and  I  regret  to  see  it  overruled. 

The  weight  of  the  opinion  of  this  court  in  State  v.  Sly,  11 
Ida.  110,  80  Pac.  1125,  as  an  authority  in  this  case,  may  best 
be  tested  by  comparing  that  information  with  the  one  here 
under  consideration.  The  charging  part  of  the  information 
in  this  case  is  to  be  found  in  the  foregoing  opinion  of  Mr. 
Justice  Rice.    In  the  Sly  case  it  is  as  follows: 

**That  the  said  Lorenzo  Payne  Sly,  in  the  county  of  Latah, 
state  of  Idaho,  on  the  twenty-seventh  day  of  January,  A.  D. 
1904,  then  and  there  being,  did  then  and  there  wilfully,  un- 
lawfully and  feloniously  and  of  his  deliberately  premeditated 
malice  aforethought,  kill  and  murder  one  John  H.  Hays,  a 
human  being,  by  then  and  there  wilfully,  unlawfully  and 
feloniously,  and  of  his  deliberately  premeditated  jnalice  afore- 
thought, shooting  at  and  against  the  body  and  person  of  the 
said  John  H.  Hays,  with  a  certain  gun  then  and  there  loaded 
with  gunpowder  and  leaden  bullet,  and  which  said  gun  he  the 
said  Lorenzo  Payne  Sly,  then  and  there  held  in  his  hands." 

While  it  is  true  this  court,  in  that  case,  gave  expression 
to  the  ohiter  dicta  quoted  and  relied  upon  in  the  foregoing 
opinion  of  Mr.  Justice  Rice,  in  view  of  the  manifest  sufficiency 
of  that  information,  the  case  ought  not  to  be  relied  upon  to 
sustain  an  accusation  which  is  manifestly  insufficient. 

The  supreme  court  of  Kentucky,  in  case  of  White  v.  Com^ 
monivealth,  9  Bush  (Ky.),  178,  having  under  consideration  an 
indictment,  the  charging  part  of  which  is  almost  identical  with 
that  of  the  information  in  this  case,  and  construing  the  pro- 
visions of  the  Kentucky  Code  relative  thereto,  which  are  quite 
similar  to  our  law  upon  the  subject,  held  the  accusation  to  be 
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insufficient,  and  that  an  indictment  ought  to  charge  the  ac- 
cused with  a  particular  offense  by  properly  specifying  the 
facts  constituting  it.  (See,  also,  Edwards  v.  State,  27  Ark. 
493 ;  Guedel  v.  People,  43  111.  226 ;  Shepherd  v.  State,  54  Ind. 
25;  Arrington  v.  Commofmealth  of  Virginia,  87  Va.  96,  12 
S.  E.  224,  10  L.  R.  A.  242.) 

Sec.  8070,  Rev.  Codes,  quoted  in  State  v.  Marren,  17  Ida. 
766-790, 107  Pac.  993,  wherein  it  is  sought  to  direct  this  court 
as  to  what  it  shall  consider  and  what  it  shall  disregard  when 
passing  upon  appeals  in  criminal  cases,  is  clearly  violative 
of  sec.  13,  art.  5,  of  the  constitution,  which  provides:  **The 
legislature  shall  have  no  power  to  deprive  the  judicial  depart- 
ment of  any  power  or  jurisdiction  which  rightfully  pertains 
to  it  as  a  co-ordinate  department  of  the  government ;  but  the 
legislature  shall  provide  a  proper  system  of  appeals,  and  reg- 
ulate by  law,  when  necessary,  the  methods  of  proceeding  in 
the  exercise  of  their  powers  of  all  the  courts  below  the  su- 
preme court,  so  far  as  the  same  may  be  done  without  conflict 
with  this  constitution."  Furthermore,  the  right  to  trial  by 
jury,  mentioned  in  sec.  7,  art.  1  of  the  constitution,  means 
a  trial  free  from  prejudicial  error  by  a  jury  which  has  not 
been  misdirected  by  the  court  as  to  the  law  governing  the  case. 
Such  a  trial  is  guaranteed  alike  to  the  innocent  and  the  guilty, 
and  it  is  not  within  the  province  of  this  court  to  condemn  a 
man  who  has  not  been  properly  convicted  by  a  tribunal  hav- 
ing jurisdiction  to  determine  the  facts. 

Quotations  from  the  cases  of  State  v.  Marren,  supra.  State 
V,  SUva,  21  Ida.  247-257,  120  Pac.  835,  and  State  v.  BrUl,  21 
Ida.  269-275,  121  Pac.  79,  have  no  proper  place  here.  In 
each  of  those  cases  the  judgment  of  conviction  was  aflSrmed, 
so  probably  no  real  harm  resulted  from  the  observations  of 
the  court  relative  to  the  guilt  of  the  defendants.  However, 
had  the  cases  been  reversed  and  new  trials  ordered,  and  had 
the  court  indulged  in  discussions  having  a  tendency  to  preju- 
dice the  minds  of  prospective  jurors  against  the  defendants, 
and  thus  to  deprive  them  of  fair  and  impartial  trials,  we 
would  have  searched  in  vain  for  an  excuse  for  its  conduct. 
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(May  3,  1917.) 

In  re  Application  of  W.  H.  BAUGH,  for  Writ  of  Habeas 

Corpus. 

[164  Pac.  529.] 
Warr  op  Habeas  Corpus — Preliminary  Examination— Supficienot  of 

EVIDENCE — ^INTOXICATINO  LlQUOR — POSSESSION. 

1.  Under  the  provisions  of  see.  8354,  Rev.  Codes,  upon  petition 
for  a  writ  of  habeas  corpus  this  court  may  examine  the  evidence 
upon  which  the  order  of  commitment  was  based  to  determine  whether 
or  not  there  was  probable  cause  to  believe,  first,  that  the  crime 
charged  has  been  committed;  second,  that  the  party  held  to  answer 
has  committed  it. 

2.  Where  the  evidence  taken  at  the  preliminary  hearing  of  one 
accused  of  having  intoxicating  liquor  in  his  possession,  contrary  to 
law,  shows  that  the  accused  owned  a  drug-store  and  building  in 
which  the  same  was  situated,  and  that  during  his  temporary  absence 
therefrom  certain  parties  entered  the  store  with  a  satchel  contain- 
ing intoxicating  liquor,  that  the  sheriff  entered  immediately  after- 
ward and  confiscated  and  removed  the  liquor,  and  there  is  no  evidence 
showing  that  it  was  brought  upon  the  premises  with  the  knowledge 
or  consent  of  the  accused,  there  was  not  probable  cause  for  holding 
him  to  answer. 

[As  to  release  of  prisoner  under  habeas  corpus  after  commitment 
and  before  trial,  see  note  in  100  Am.  St.  29.] 

APPLICATION  for  Writ  of  Habeas  Corpus.  Writ  issued 
and  hearing  had  on  return  thereto.    Petitioner  discharged. 

Paul  S.  Haddock,  for  Plaintiff. 

"This  court  cannot  weigh  the  evidence  on  habeas  cor^pm,  but 
if  it  wholly  fails  to  disclose  a  public  offense  for  which  the 
prisoner  may  be  held,  on  preliminary  examination,  then  the 
petitioner  should  be  entitled  to  his  discharge. ' '  {In  re  Heigko, 
18  Ida.  566,  Ann.  Cas.  1912A,  138,  110  Pac.  1029,  32  L.  B.  A., 
N.  S.,  877 ;  In  re  Knudtson,  10  Ida.  676,  79  Pac.  641 ;  Ex  parte 
St  ernes,  82  Cal.  245,  23  Pac.  38.) 

The  possession  intended  to  be  prohibited  is  a  criminal  one, 
or  a  possession  with  criminal  intent.     {People  v.  White,  34 
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Cal.  183;  People  v,  Curran,  3  Cal.  Unrep.  643,  31  Pac.  1116; 
Van  Straaten  v.  People,  26  Colo.  184,  56  Pac.  905;  People  v. 
Hurley,  60  Cal.  74,  44  Am.  Rep.  55.) 

Harlan  D.  Heist  and  Prank  T.  Disney,  for  Defendant 

''It  is  not  necessary  for  a  committing  magistrate  to  be  con- 
vinced beyond  a  reasonable  doubt  that  one  accused  of  crime  is 
guilty  thereof,  but  if  from  all  the  evidence  he  has  reasonable 
or  probable  cause  to  believe  and  does  believe  that  the  accused 
is  guilty,  it  is  his  duty  to  hold  him  for  trial."  {State  v.  Lay- 
man, 22  Ida.  387,  125  Pac.  1042;  State  v.  Bond,  12  Ida.  424, 
86  Pac.  43.) 

The  application  for  writ  of  habeas  corpus  should  be  denied 
where  it  is  not  shown  that  the  committing  magistrate  has 
abused  the  discretion  which  the  law  vests  in  him.  {In  re 
Squires,  13  Ida.  624, 92  Pac.  754;  /n  re  Levy,  8  Ida.  53,  66  Pac. 
806.) 

''Intent  is  not  an  ingredient  of  the  statutory  offense  of  vio- 
lation of  the  liquor  laws  of  the  land,  and  for  this  reason  it 
cannot  be  set  up  as  a  defense  that  the  accused  did  not  author- 
ize or  direct  the  act  that  was  done  by  the  agent,  had  no  per- 
sonal knowledge  of  the  act  at  the  time,  or  was  free  from  any 
intent  to  violate  these  laws.'*  (2  Wharton's  Criminal  Law, 
sec.  1844,  and  cases  cited;  State  v.  Kittele,  llO  N.  C.  560,  28 
Am.  St.  698,  15  S.  E.  103,  15  L.  R.  A.  694;  State  v.  GUmore, 
80  Vt.  514,  13  Ann.  Cas.  321,  68  Atl.  658,  16  L.  R.  A.,  N.  S., 
786;  State  v.  Cliastain,  19  Or.  176,  23  Pac.  963;  People  v. 
Curtis,  129  Mich.  1,  95  Am.  St.  404,  87  N.  W.  1040;  United 
States  V.  Stofello,  8  Ariz.  461,  76  Pac.  611.) 

MORGAN,  J. — W.  H.  Baugh,  the  petitioner  herein,  and 
A.  M.  Brickey,  Jake  Rolfson,  Sam  Adams  and  A.  W.  Gregor 
were  arrested  upon  a  charge  of  having  intoxicating  liquor  in 
their  possession,  contrary  to  law,  in  Lincoln  county.  A  pre- 
liminary examination  was  had  before  the  probate  judge  of 
that  county,  sitting  as  a  committing  magistrate,  which  resulted 
in  petitioner  being  held  to  answer  to  said  charge  in  the  dis- 
trict court.    He  gave  bond  for  his  appearance,  was  after- 


Digitized  by  VjOOQIC 


May,  1917.]  In  be  Baugh.  389 

Opinion  of  the  Court — Morgan,  J. 

ward  surrendered  to  the  sheriff  by  his  bondsmen,  and  peti- 
tioned this  court  for  and  procured  the  issuance  of  a  writ  of 
habeas  corpus,  directed  to  that  officer,  commanding  him  to 
bring  petitioner  before  the  court  that  the  cause  of  hie  deten- 
tion might  be  inquired  into.  The  sheriff's  return  to  the  writ 
^hows  that  he  holds  petitioner  in  custody  pursuant  to  the 
proceedings  above  described  and  by  reason  of  his  surrender  by 
the  sureties  on  his  bond.  The  question  presented  here  is : 
Does  the  evidence  taken  at  the  preliminary  examination  justify 
the  action  of  the  magistrate  in  holding  petitioner  to  answer! 

Sec.  7578,  Rev.  Codes,  relating  to  preliminary  examinations, 
provides:  '*If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufficient  cause  to  believe  the  defendant  guilty  of  a  public 
offense,  the  magistrate  must  order  the  defendant  to  be  dis- 
charged  " 

It  is  well  established  that,  upon  petition  for  a  writ  of 
habeas  corpus,  the  court  can  go  back  of  the  order  of  commit- 
ment by  a  magistrate  and  inquire  into  the  question  of  probable 
cause.  Sec.  8354,  Rev.  Codes,  referring  to  the  writ  of  habeas 
corpus,  provides:  ''If  it  appears  on  a  return  of  the  writ  that 
the  prisoner  is  in  custody  by  virtue  of  process  from  any  court 
of  this  state,  or  judge  or  officer  thereof,  such  prisoner  may  be 
discharged  in  any  of  the  following  cases,  subject  to  the  re- 
strictions of  the  last  section:  ....  7.  Where  a  party  has 
been  committed  on  a  criminal  charge  without  reasonable  or 
probable  cause."  (See,  also.  In  re  Heigho,  18  Ida.  566,  Ann. 
Cas.  1912A,  138,  110  Pac.  1029,  32  L.  R.  A.,  N.  S.,  877;  In  re 
Knudtson,  10  Ida.  676,  79  Pac.  641;  Ex  parte  Sternes,  82  Cal. 
245,  23  Pac.  38;  In  re  Snell,  31  Minn.  110,  16  N.  W.  692;  Ex 
parte  BeviUe,  6  Okl.  Cr.  145,  117  Pac.  725;  People  v.  Moss, 
187  N.  Y.  410,  10  Ann.  Cas.  309,  80  N.  E.  383,  11  L.  R.  A., 
N.  S.,  528.)  . 

In  habeas  corpus  proceedings  the  sufficiency  of  the  evidence 
to  justify  a  verdict  or  the  submission  of  the  case  to  the  jury 
will  not  be  inquired  into.  The  writ  cannot  be  so  used  as  to 
exercise  the  functions  of  an  appeal,  but  the  court  may  inquire 
into  and  examine  the  proofs  submitted  at  a  preliminary  hear- 
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ing  to  see  whether  or  not*,  first,  there  is  any  evidence  tending 
to  show  that  a  public  offense  has  been  committed;  second, 
there  was  cause  to  believe  the  accused  committed  it.  {State 
V.  Beaversiad,  12  N.  D.  527,  97  N.  W.  548 ;  State  v.  Huegin, 
110  Wis.  189,  85  N.  W.  1046,  62  L.  R.  A.  700.) 

The  testimony  taken  at  the  preliminary  examination  was  re- 
duced to  writing  and  is  here  for  our  consideration.  It  ap- 
pears therefrom  that  petitioner  is  a  physician  and  surgeon, 
residing  at  Shoshone  in  Lincoln  county ;  that  he  owns  a  drug- 
store and  the  building  in  which  it  is  situated,  and  that  the 
second  story  of  the  store  building  is  conducted  as  a  lodging- 
house. 

The  evidence  introduced  on  behalf  of  the  state  consists,  in 
addition  to  certain  exhibits,  of  the  testimony  of  the  sheriff 
who  testified  that  on  February  18,  1917,  at  about  11 :30  P.  M., 
he  saw  Brickey  and  Rolfson  cross  the  railroad  tracks  coming 
from  train  No.  17,  which  is  one  of  the  main  line  west-bound 
passenger  trains  of  the  Oregon  Short  Line  Railroad  Company, 
and  they  had  in  their  possession  a  satchel;  that  they  went 
directly  to  and  into  petitioner's  drug-store.  The  sheriff  en- 
tered the  store  immediately  after  Brickey  and  Rolfson  and 
found  therein,  in  addition  to  the  two  men  last  named,  Gregor 
and  Adams,  the  latter  being  employed  as  a  clerk  in  the  store. 
The  officer  asked  where  the  satchel  was,  to  which  Rolfson  re- 
plied that  he  didn't  know  anything  about  a  satchel.  The 
sheriff  then  stated  that  he  had  seen  them  bring  it  into  the  store 
and  that  he  was  going  to  get  it.  He  asked  Brickey  where  it 
was  and  he  replied  that  he  didn't  know  anything  about  it. 
Adams,  however,  pointed  out  the  satchel  to  him  and  he  took 
it  into  his  possession.  He  afterward  broke  open  the  satchel 
and  found  twelve  quarts  of  whisky  in  it.  It  further  appears 
from  the  sheriff's  testimony  that  he  did  not  see  the  petitioner 
during  that  evening,  although  he  was  both  upstairs  and  down- 
stairs in  the  store  building. 

From  the  testimony  of  petitioner,  which  was  taken  at  the 
preliminary  examination  and  which  is  uncontradicted,  it  ap- 
pears that  on  the  evening  of  the  occurrences  above  mentioned 
he  received  instructions  from  the  Oregon  Short  Line  Railroad 
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Company,  of  which  company  he  was  assistant  surgeon,  to  visit 
certain  patients  out  of  town,  and  that  he  left  Shoshone  for  that 
purpose  on  a  freight  train  about  a  quarter  past  11  o'clock  that 
evening,  and  did  not  return  until  about  5  o'clock  next  morn- 
ing; that  he  left  Adams  in  the  store  at  the  desk  writing  a 
letter  and  that  he  had  no  knowledge  whatever  of  the  acts  of 
Rolfson,  Gregor  or  Brickey  that  evening.  Petitioner  further 
testified  that  he  had  no  knowledge  about  the  valise  or  its  con- 
tents or  as  to  where  they  came  from  except  from  hearsay. 
It  appears  from  the  testimony  of  Adams,  and  it  is  uncontra- 
dicted, that  when  Brickey  and  Rolfson  came  to  the  drug-store 
the  former  applied  for  a  room  and  that  he  directed  him  up- 
stairs where  he  later  procured  lodgings. 

The  proceedings  before  the  committing  magistrate  was  com- 
menced pursuant  to  chap.  11,  Sess.  Laws  1915,  p.  41,  sec.  2 
of  which  provides :  ''Itehallbeunlawfulfor  any  person  .... 
to  have  in  his  ...  .  possession  ....  any  intoxicating  liquor. 
....  "  That  law  has  been  fully  discussed  and  construed  by 
this  court  in  In  re  Application  of  Crane  for  a  Writ  of  Habeas 
Corpus,  27  Ida.  671,  151  Pac.  1006. 

The  evidence  introduced  at  the  preliminary  examination 
clearly  shows  that  the  crime  of  having  intoxicating  liquor  in 
his  possession  has  been  committed  by  someone,  but  absolutely 
fails  to  connect  the  petitioner  with  the  oflfense,  except  that  he 
owned  the  building  into  which  it  was  carried  without  his 
knowledge  or  consent.  If  this  may  be  deemed  to  be  even  con- 
structive possession,  which  is  doubtful  under  the  circum- 
stances disclosed  by  the  record  before  us,  it  clearly  is  not  such 
a  possession  as  is  contemplated  by  the  law  of  1915,  supra. 
That  law  clearly  contemplates  that  the  possession  of  intoxi- 
cating liquor,  in  order  to  be  a  crime,  must  be  had  knowdngly 
or  at  least  by  the  connivance  or  with  the  consent  of  the  pos- 
sessor. It  is  not  to  be  understood  that  it  may  be  violated  ac- 
cidently,  inadvertently  or  innocently,  but  if  violated  at  all,  it 
must  be  done,  as  charged  in  the  criminal  complaint  in  this 
case,  knowingly,  intentionally  and  unlawfully.  Sec.  6314, 
Rev.  Codes,  provides:  **In  every  crime  or  public  oflfense  there 
must  exist  a  union,  or  joint  operation,  of  act  and  intent,  or 
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criminal  negligence/'     {State  v.  Omaechevviaria,  27  Ida.  797, 
152  Pac.  280.) 

The  prayer  of  the  petition  is  granted  and  the  sheriff  of 
Lincoln  county  is  directed  to  discharge  the  petitioner  from 
custody. 

Budge,  0.  J.,  and  Bice,  J.,  concur. 


(May  3,  1917.) 

D.  W.  LONG  and  A.  W.  LONQ,  Respondents,  v.  BURLEY 
STATE  BANK,  a  Corporation,  Appellant. 

[165  Pac  1119.] 

Attaohmeitf — ^Lett — Damages — Loss  of  PaonTS — ^Malice — ^Probable 
Cause. 

1.  Before  recovery  can  be  had  because  of  an  attacbment  pro- 
cured wrongfully,  maliciously  and  without  probable  cause,  it  must 
be  shown  that  the  property  alleged  to  hav«  been  attached  was  actu- 
ally levied  upon  in  substantial  conformity  with  sec.  4307,  Bev.  Codes 
(amended,  8ess.  Laws  1911,  chap.  162,  p.  559). 

2.  Loss  of  profits  in  business  is  an  element  of  damage  where  the 
attachment  was  procured  with  malice  and  without  probable  cause, 
but  may  be  recovered  only  upon  the  production  of  such  evidence  as 
will  enable  the  jury  to  calculate,  with  a  reasonable  degree  of  cer- 
tainty, the  amount  of  damage  resulting  from  such  loss. 

3.  Malice  and  want  of  probable  cause,  if  relied  upon  as  an  ele- 
ment of  damage,  must  be  alleged  and  proved.  The  jury  may  infer 
malice  from  the  want  of  probable  cause,  but  it  may  not  infer  want 
of  probable  cause  alone  from  the  fact  that  the  suit  in  aid  of  which 
the  attachment  issued  was  decided  against  the  party  procuring  it. 

[As  to  what  is  abuse  of  attachment,  and  the  liability  therefor,  see 
note  in  86  Am.  St.  400.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Cassia  County.  Hon.  Edward  A.  Walters, 
Judge. 
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Action  to  recover  damages  for  procuring  an  attachment 
wrongfully,  maliciously  and  without  probable  cause.  Judg- 
ment for  plaintifib.    Reversed. 

J.  C.  Rogers  and  T.  Bailey  Lee,  for  Appellant 

One  cannot  set  up  the  volume  of  business  done  by  others 
to  establish  the  amount  that  he  himself  might  or  would  have 
done.  (O'Orady  v.  Julian,  34  Ala.  88;  Smith  v.  Eubanks,  72 
Ga.  280.) 

At  no  time  did  plaintiffs  show  that  this  attachment  pre- 
vented them  from  completing  any  work  by  them  undertaken. 
They  did  not  seek  to  show  what  profits  they  would  have  made, 
but  endeavored  to  speculate  upon  what  they  might  have  made. 
Such  hoped-for  profits  are  too  remote  and  speculative  to  be 
considered  as  proper  elements  of  damage.  (2  Greenleaf  on 
Evidence,  pars.  256-261 ;  Barn^  v.  Berendes,  139  Cal.  32,  69 
Pac.  491,  72  Pac.  407;  Pacific  Steam  W.  Co,  v.  Alaska  etc. 
Assn.,  138  Cal.  632,  72  Pac.  161 ;  Beck  v.  West,  87  Ala.  213, 
216,  6  So.  70;  Howard  v.  StUlwell  etc.  Co.,  139  U.  S.  199,  11 
Sup.  Ct.  500,  35  L.  ed.  147 ;  Livingston  v.  Exum,  19  S.  C. 
223;  St  ell  V.  Pascal,  41  Tex.  640;  Bingham  v.  City  of  Walla 
Walla,  3  Wash.  68,  13  Pac.  408.) 

"Anticipated  profits  dependent  upon  future  contingencies 
cannot  be  included  in  damages."  {Bergen  v.  City  of  New 
Orleans,  35  La.  Ann.  523 ;  Martin  v.  Deetz,  102  Cal.  55,  41 
Am.  St.  151,  36  Pac.  368;  Crymile  v.  Mtdvaney,  21  Colo.  203, 
40  Pac.  499;  O'Neill  v.  Johnson,  53  Minn.  439,  39  Am.  St. 
615,  55  N.  W.  601;  Anderson  v.  Taylor,  56  Cal.  132,  38  Am. 
Rep.  52 ;  Casper  v.  Klippen,  61  Minn.  353,  52  Am.  St.  604, 
63  N.  W.  737.) 

**  Where  a  stock  of  goods  is  held  under  a  wrongful  attach- 
ment, loss  of  profits  and  business  credit  are  too  remote  to  be 
considered."  (Lowenstein  v.  Monroe,  55  Iowa,  82,  7  N.  W. 
406.) 

"It  was  error  to  permit  plaintiff  to  show  that  prior  to  the 
attachment  his  business  had  been  steadily  increasing  but  de- 
creased thereafter."  {Zinn  v.  Bice,  161  Mass.  571,  37  N.  E. 
747.) 
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The  plaintiffs  had  wholly  failed  to  establish  upon  the  part 
of  defendant  either  malice  or  want  of  probable  cause  in  the 
suing  out  of  attachment — ^both  indispensable  to  a  recovery 
by  plaintiffs.  {Steumri  v.  Sonnehorn,  98  U.  S.  187,  25  L.  ed. 
116;  Vesper  v.  Crane  Co,,  165  Cal.  36,  130  Pac.  876,  L.  B.  A. 
1915A,  541 ;  Mitchell  v.  SUver  Lake  Lodge,  29  Or.  294,  45 
Pac.  lS9;EUfrich  v,  Meyer,  11  Wash.  186,  39  Pac.  455.) 

While  malice  may  be  presumed  from  a  want  of  probable 
cause,  yet  such  want  may  not  be  presumed,  but  must  be 
clearly  proven.  {Collins  v.  Shannon,  67  Wis.  441,  30  N.  W. 
730;  Durr  v.  Jackson,  59  Ala.  203.) 

The  officer  acquired  no  lien.  The  officer  levying  must  take 
actual  possession  of  personal  property.  (3  Standard  Ency. 
Procedure,  488,  511 ;  West  Coast  S.  F.  Co.  v.  Wulff,  133  Cal. 
315,  85  Am.  St.  171,  65  Pac.  622;  Johnson  v.  Oorham,  6  Cal. 
195,  65  Am.  Dec.  501.) 

A  levy  on  personal  property  capable  of  manual  delivery 
must  be  had  by  taking  the  property  into  custody.  {Dutertre 
V.  Driad,  7  Cal.  549;  Herron  v.  Hughes,  25  Cal.  555,  563; 
Bagley  v.  Ward,  37  Cal.  121,  99  Am.  Dec.  256;  Throop  v. 
Maiden,  52  Kan.  258,  34  Pac.  801.) 

**If  the  acts  required  by  the  statute  are  not  performed  by 
the  officer,  there  is  no  levy  of  the  writ."  (First  Bank  v. 
Sonnelitner,  6  Ida.  21,  51  Pac.  993.) 

The  lien  is  lost  if  the  property  is  left  with  the  defendant. 
(3  Standard  Ency.  Procedure,  512,  513,  and  citations;  Cup- 
pies  V.  Level,  54  Wash.  299,  103  Pac.  430,  23  L.  R.  A.,  N.  S., 
519.) 

S.  T.  Lowe,  for  Respondents. 

**In  an  action  to  recover  for  the  wrongful  and  malicious 
attachment  of  the  plaintiffs'  goods  where  injury  to  their 
credit  is  alleged,  evidence  of  the  amount  of  their  business  and 
profits  and  credit  and  the  effect  upon  the  latter  is  admis- 
sible." {Hayes  v.  Union  Mercantile  Co.,  27  Mont.  264,  70 
Pac.  975.) 

Loss  of  credit,  business  and  profits  caused  by  the  wrongful, 
wanton  and  malicious  issuance  and  levy  of  a  writ  of  attach- 
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ment  may  be  recovered  as  damages  in  an  action  to  recover 
for  such  malicious  attachment.  {Allison  v.  Chandler,  11  Mich. 
542;  Lambert  v.  Haskell,  80  Cal.  611,  22  Pac.  327;  Tranwick 
V.  Martin-Brown  Co.,  79  Tex.  46, 14  S.  W.  564 ;  Western  News 
Co,  v.  WUmarth,  33  Kan.  510,  6  Pac.  786;  Donnell  v.  Jones, 
17  Ala.  689,  52  Am.  Dec.  194;  Ooldsmith  v.  Picard,  27  Ala. 
142;  Lawrence  v.  Hagerman,  56  111.  68,  8  Am.  Rep.  674;  1 
Shinn,  Attachment  and  Garnishment,  par.  379;  Waples  on 
Attachment  and  Garnishment,  par.  1010;  6  Corpus  Juris, 
540,  pars.  1321-1323;  Schwartzberg  v.  Central  Ave.  State 
Bank,  84  Kan.  581,  115  Pac.  110.) 

It  was  not  essential  that  the  officers  touch  or  remove  the 
machine  for  the  levy  to  be  valid.  {Battlecreek  YaUey  Bank 
V.  Madison  First  Nat,  Bank,  62  Neb.  825,  88  N.  W.  145,  56 
L.  B.  A.  124;  Oaines  v.  Becker,  7  lU.  App.  315;  Morse  v. 
Smith,  47  N.  H.  474;  Nighbert  v.  Hornsby,  100  Tenn.  82,  66 
Am.  St.  736,  42  S.  W.  1060.) 

'*It  is  sufficient  if  the  property  is  under  the  control  of  the 
officer,  and  he  may  even  leave  the  debtor  to  hold  as  his 
agent'*  {Comiff  v.  Cook,  95  Ga.  61,  51  Am.  St.  55,  22  S.  E. 
47 ;  Baldwin  v,  Jackson,  12  Mass.  31 ;  Treadwell  v.  Brown,  43 
N.  H.  290;  Train  v.  WiUington,  12  Mass.  495.) 

Want  of  probable  cause  in  itself  raises  a  presumption  of 
malice.  (Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  362, 
36  N.  W.  664;  Murphy  v.  Hubbs,  7  Colo.  541,  49  Am.  Rep. 
366,  5  Pac.  119 ;  Southwestern  B.  R.  Co,  v.  Mitchell,  80  Ga. 
438,  5  S.  E.  490;  Holiday  v.  Sterling,  62  Mo.  321;  McNamee 
V.  Nesbitt,  24  Nev.  400,  56  Pac.  37;  Durr  v,  Jackson,  59  Ala. 
203;  Collins  v.  Shannon,  67  Wis.  441,  30  N.  W.  730;  Parks  v. 
Young,  75  Tex.  278,  12  S.  W.  986;  Toth  v.  Oreisen  (N.  J.), 
51  Atl,  927;  2  Greenleaf  on  Evidence,  sec.  453;  Martin  v. 
Corscadden,  34  Mont.  308,  86  Pac.  33.) 

''If  the  attachment  is  dissolved,  this  is  conclusive  of  the 
right  of  the  attachment  defendant  to  recover  actual  damages, 
although  the  attachment  was  taken  out  without  malice  and 
under  legal  advice.''  (McDaviel  v.  Gardner,  34  La.  Ann. 
34*0;  Kennedy  v.  Meacham,  18  Fed.  312,  322.) 
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MORGAN,  J.— The  respondents  instituted  this  action 
against  the  appellant  to  recover  damages  for  an  attachment 
alleged  to  have  been  procured  to  be  levied  against  their  prop- 
erty wrongfully,  maliciously  and  without  probable  cause. 
The  attachment  issued  on  July  28,  1911,  and  was  dissolved  on 
January  13,  1913.  The  suit  in  which  the  attachment  was  pro- 
cured was  decided  in  favor  of  respondents  and  against  appel- 
lant. The  property  alleged  to  have  been  attached  consisted 
of  moneys,  corporate  stock,  notes,  real  estate  and  a  motor- 
cycle. Respondents  claim  damages  on  account  of  being  de- 
prived of  the  use  of  the  property  and  on  account  of  loss  of 
credit  and  profits  in  their  business  as  building  contractors. 
The  case  was  tried  to  a  jury,  which  returned  a  verdict  in 
respondent's  favor  in  the  sum  of  $1,000.  Judgment  was  en- 
tered accordingly,  from  which  this  appeal  was  prosecuted. 

Appellant  contends  that  the  evidence  fails  to  show  that 
the  property  was  attached.  This  contention  is  sustained  so 
far  as  it  concerns  the  real  estate  and  the  motorcycle.  The 
return  of  the  sheriflp  was  offered  in  evidence  by  respondents 
to  show  what  property  was  attached,  but  such  return  is  only 
prima  facie  evidence  of  the  truth  of  the  matters  therein  stated. 
(Sec.  2026,  Rev.  Codes.)  According  to  the  testimony  of  re- 
spondents, the  sheriflE  went  to  their  office  and  informed  them 
that  the  motorcycle  was  attached,  but  left  it  with  them  upon 
promise  that  they  would  not  use  it.  The  sheriff  testified  that 
although  he  was  about  to  attach  the  motorcycle,  he  decided, 
at  the  request  of  respondents  and  with  the  consent  of  the 
attorney  for  appellant,  to  not  do  so.  Without  discussing  the 
conflict  of  evidence  in  this  particular,  we  hold  that,  assuming 
respondents'  testimony  to  be  the  truth  in  the  matter,  the 
sheriff  did  not  levy  upon  the  motorcycle  in  accordance  with 
sec.  4307,  Rev.  Codes  (amended,  Sess.  Laws  1911,  chap.  162, 
p.  559),  because  he  did  not,  at  any  time,  take  it  into  his  cus- 
tody or  remove  it  from  the  custody  of  respondents.  There 
is  no  levy  under  a  writ  of  attachment  unless  the  acts  required 
by  the  statute  are  substantially  performed.  (First  Nat.  Bank 
V.  Sonnditner,  6  Ida.  21,  51  Pac.  993.)  The  uncontradicted 
testimony  of  the  county  recorder  established  the  fact  that  no 
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copy  of  the  writ  of  attachment,  or  description  of  the  real  prop- 
erty alleged  to  have  been  attached,  or  notice  of  the  attach- 
ment was  ever  filed  in  his  o£Sce.  Such  filing  is  absolutely 
necessary  under  the  provisions  of  sec.  4307,  supra,  in  order 
to  constitute  a  lawful  levy  upon  real  estate.  No  action  lies 
for  an  attachment  procured  maliciously  and  without  probable 
cause  unless  the  levy  is  complete.  (Mashell  v.  Barker,  99 
Cal.  642,  34  Pac.  340.) 

The  question  of  whether  or  not  the  real  property  was  at^ 
tached,  and  whether  or  not  the  notice  and  description  and  a 
copy  of  the  writ  of  attachment  were  filed  in  the  ofSce  of  the 
county  recorder,  was  submitted  to  the  jury,  but  as  there  was 
no  evidence  to  dispute  the  testimony  of  the  county  recorder, 
that  question  should  not  have  been  submitted. 

Appellant  next  contends  that  the  evidence  was  insufficient 
to  show  any  damage  resulting  from  the  alleged  attachment. 
Respondents  rely  upon  injury  to  their  credit  and  loss  of 
prospective  profits  in  their  business  as  contractors,  which  are 
elements  of  damage  if  the  attachment  was  not  merely  wrong- 
ful, but  malicious  and  without  probable  cause.  {Crynible  v. 
Mulvaney,  21  Colo.  203,  40  Pac.  499;  note  to  International 
Harvester  Co.  v.  Iowa  Hdw.  Co.,  29  L.  R.  A.,  N.  S.,  272 ;  note 
to  Tisdale  v.  Major,  68  Am.  St.  263 ;  note  to  AUstock  v.  Moore 
Lime  Co.,  7  Ann.  Cas.  545 ;  6  Corpus  Juris,  pp.  539-541,  and 
cases  in  notes  76,  78  and  80 ;  Shinn  on  Attachments  and  Oar- 
nishments,  p.  693.) 

Assuming  that  the  evidence  in  this  case  supports  the 
allegations  that  the  attachment  was  issued  maliciously  and 
without  probable  cause,  loss  of  profits  and  credit  could  be  con- 
sidered by  the  jury  in  awarding  damage,  but  only  upon  such 
evidence  being  submitted  as  would  enable  it  to  calculate,  with 
reasonable  certainty,  the  amount  of  damage  resulting  from 
such  loss.  In  this  connection  respondents  introduced  testi- 
mony tending  to  show  that  during  the  year  previous  to  the 
issuance  of  the  attachment  the  volume  of  business  obtained  by 
them  was  large  and  the  profits  amounted  to  about  $3,000; 
that  immediately  after  the  attachment  was  dissolved  their 
business  and  profits  were  about  the  same  in  volume,  but  that 
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during  the  time  the  property  was  attached  they  performed 
•very  little  business  and  received  little  or  no  profits,  although, 
generally  speaking,  there  was  as  much  building  in  progress  in 
the  locality  in  which  they  operated  during  that  time  as  there 
was  prior  to  or  after  the  time  the  attachment  was  in  force. 
They  testified  that  because  their  property  was  tied  up  by  the 
attachment  they  could  raise  no  money,  and  could  not  obtain 
credit  sufiScient  to  enable  them  to  advance  the  cost  of  material 
necessary  to  be  used  in  construction  work.  They  made  no  at- 
tempt to  show  that  any  certain  contract  for  building  could 
have  been  obtained  by  them  had  they  been  in  a  condition  to 
perform  it.  The  jury  was  left  to  infer  from  the  fact  that 
their  businecs  was  of  certain  magnitude  before  and  after  the 
attachment,  the  volume  during  the  time  of  attachment  would 
have  been  the  same.  In  the  business  of  contracting,  which 
is  neither  steady  nor  uniform,  the  profits  received,  or  the 
amount  of  building  done  at  one  time  is  not  a  safe  criterion 
by  which  to  judge  what  might  have  been  done  at  another  had 
not  the  property  of  the  contractor  been  attached.  In  case  of 
a  building  contractor  there  is  no  such  thing  as  uniformity  in 
the  volume  of  business.  During  one  year  he  may  have  con- 
tracts for  the  construction  of  a  few  large  buildings  and  dur- 
ing the  next  for  many  more,  but  smaller  structures.  If, 
however,  respondents  had  shown  that  had  they  been  able, 
financially,  to  handle  them,  they  would  have  received  certain 
building  contracts,  which  they  lost  by  reason  of  the  attach- 
ment, then  it  would  have  been  competent  for  them  to  show, 
upon  the  theory  that  the  attachment  was  malicious  and  with- 
out probable  cause,  the  cost  of  the  labor  and  materials  they 
would  have  used  and  the  amount  of  the  contract  price,  and 
thus  furnish  to  the  jury  a  safe  and  reasonable  basis  for  the 
calculation  of  lost  profits.  ''Past  profits  cannot  be  shown  to 
enable  a  jury  to  conjecture  what  future  profits  would  be." 
(13  Cyc.  57;  Bierbach  v,  Goodyear  Rubber  Co,,  54  Wis.  208, 
41  Am.  Rep.  19,  11  N.  W.  514.)  Where  recovery  by  reason 
of  loss  of  profits  may  be  had,  there  must  be  such  evidence  as 
will  enable  the  jury,  with  some  degree  of  certainty,  to  ascer- 
tain the  amount  of  the  profits  alleged  to  have  been  lost. 
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{Central  Coal  &  Coke  Co,  v.  Hartman,  111  Fed.  96,  49  C.  C.  A. 
244;  Zinn  v.  Bice,  161  Mass.  571,  37  N.  E.  747.) 

The  final  question  to  be  decided  is  whether  or  not  the  evi- 
dence was  sufficient  to  show  malice  and  want  of  probable 
cause.  As  heretofore  stated,  although  actual  damage  may  be 
recovered  where  the  attachment  was  merely  wrongful,  yet  to 
sustain  a  judgment  for  damage  for  loss  of  credit  and  profits, 
the  attachment  must  be  malicious  and  without  probable  cause. 
It  is  not  alone  sufficient  that  malice  existed,  nor  is  it  sufficient 
that  there  is  want  of  probable  cause,  but  both  these  elements 
must  be  present.  However,  malice  may  be  inferred  by  the 
jury,  from  the  lack  of  probable  cause  (Ames  v.  Chirurg,  152 
Iowa,  278,  132  N.  W.  427,  38  L.  R.  A.,  N.  S.,  120;  note  to 
Tisdale  v.  Major,  supra),  but  the  jury  cannot  infer  want  of 
probable  cause  from  the  mere  fact  that  the  action  in  which 
the  attachment  was  issued  was  decided  against  the  party  pro- 
curing it.  If  the  party  suing  out  the  writ  of  attachment  had 
a  reasonable  belief  in  the  existence  of  facts  necessary  to  sus- 
tain the  same,  there  was  probable  cause.  (2  B.  C.  L.  899.) 
It  is  said  that  the  test  is  what  would  prudent  business  men 
have  done  under  like  circumstances.  (2  R.  C.  L.,  supra.) 
The  burden  is  upon  the  party  alleging  malice  and  want  of 
probable  cause  to  prove  the  same.  The  evidence  in  this  case 
shows  that  there  was  a  dispute  between  the  parties  as  to  who 
was  in  debt  to  the  other.  Respondents  had  borrowed  money 
from  appellant  and,  on  the  other  hand,  were  constructing  a 
building  for  it.  There  was  a  dispute  as  to  how  much  was  due 
on  the  building.  The  books  of  appellant  showed  that  re- 
spondents were  in  its  debt  to  the  extent  of  something  over 
$1,000.  There  is  no  evidence  tending  to  show  malice  or  want 
of  probable  cause  or,  as  a  matter  of  fact,  anything  further 
than  an  honest  misunderstanding  between  the  parties  as  to 
which  one  owed  the  other. 

Judgment  is  reversed  and  the  cause  is  remanded  for  a  new 
trial.    Costs  are  awarded  to  appellant. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 
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(Maj  4,  1917.) 

SCHOOL  DISTRICT  No.  8,  IN  THE  COUNTY  OP  TWIN 
PALLS,  STATE  OP  IDAHO,  Respondents,  v.  TWIN 
PALLS  COUNTY  MUTUAL  PIRE  INSURANCE  COM- 
PANY,  a  Corporation,  Appellant. 

[164  Pac.  1174.] 

OoNSTinrnDNAL  Law— Sohool  Districts — Insttranox  Contract — ^Es- 

TOPPEU 

1.  A  sehool  district  cannot,  under  sec  4  of  art.  8  and  see.  4  of 
art.  12  of  the  constitution,  become  a  member  of  a  county  mutual 
fire  insurance  company  organized  under  the  Laws  of  1911,  p.  768,  aa 
amended  Laws  of  1913,  p.  129. 

2.  Sec.  4  of  art.  8  and  sec.  4  of  art.  12  of  the  constitution  are 
intended  to  prevent  any  county,  city,  town  or  other  municipal  cor- 
poration from  becoming  interested  in  any  private  enterprise  or 
from  using  funds  derived  by  taxation  in  any  manner  in  aid  of  any 
private  enterprise,  with  the  exceptions  provided  for  in  sec.  4  of 
art.  12. 

3.  A  school  district  is  a  municipal  corporation  within  the  mean- 
ing of  sec  4  of  art.  12  of  the  constitution. 

4.  The  liability  of  a  member  of  a  county  mutual  fire  insurance 
company  is  unlimited,  and  therefore  a  contract  by  which  a  school 
district  seeks  to  become  a  member  of  such  organization  is  void  un- 
der sec.  3  of  art.  8  of  the  constitution.  Eeld,  that  a  contract  of  in- 
eurance  between  a  school  district  and  a  county  mutual  fire  insurance 
company  is  void,  and  will  form  no  basis  for  recovery  as  against  the 
insurance  company  for  loss  by  fire. 

5.  A  county  mutual  fire  insurance  company  cannot  accept  a 
member  whose  liability  may  be  limited. 

6.  An  estoppel  can  never  be  invoked  in  aid  of  a  contract  which 
is  expressly  prohibited  by  a  constitutional  or  statutory  provision. 

APPEAL  from  the  District  Court  of  the  Pourth  Judicial 
District,  for  Twin  Palls  County.    Hon.  E.  A.  Walters,  Judge. 

Action  upon  a  contract  of  insurance.    Judgment  for  plain- 
tiff.   Reversed. 

Guthrie  &  Bowen,  for  Appellant. 

The  board  not  having  the  power  to  make  such  a  contract 
could  not  create  a  liability  against  the  district,  and  they  could 
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be  prevented  from  paying  an  assessment,  particularly  if  be- 
yond the  statutory  limitation.  {Nuckols  v.  LyUy  8  Ida.  589, 
70  Pac.  401 ;  Hampton  v.  Commrs.  of  Logan  County,  4  Ida. 
646,  43  Pac.  324;  McNutt  v.  Lincoln  Co.,  12  Ida.  63,  84  Pac. 
1054.) 

In  creating  legal  liabilities,  the  board  of  a  school  district  as 
well  as  the  commissioners  of  the  county  must  act  under  the 
law.  {Ward  v.  Holmes,  26  Ida.  602, 144  Pac.  1104;  Peavy  v. 
McCoombs,  26  Ida.  143,  140  Pac.  965.) 

Where  by  statute  or  constitution  the  power  of  a  munici- 
pality or  quasi  municipality  to  make  a  contract  is  limited,  any 
attempted  contract  beyond  such  limitation  is  void,  and  no 
recovery  on  an  implied  contract  ever  can  be  had  for  benefits 
received.  No  estoppel  precludes  the  municipality  from  deny- 
ing liability.  {Richardson  v.  Orant  County,  27  Fed.  495; 
Fountain  v,  Sacramento,  1  Cal.  App.  461,  82  Pac.  637 ;  note 
to  27  L.  R.  A.,  N.  S.,  1120,  and  cases  cited;  20  Am.  &  Eng. 
Enc.  of  Law,  1182;  Thornburg  v.  School  Dist.,  175  Mo.  12, 
75  S.  W.  81;  Citizens'  Bank  v.  Spencer,  126  Iowa,  101,  101 
N.  W.  643;  Herman  v.  Oconto,  110  Wis.  660,  86  N.  W.  681; 
Balch  V.  Beach,  119  Wis.  77,  95  N.  W.  132 ;  Outta-Percha  & 
Rubber  Mfg.  Co.  v.  Village  of  Ogalalla,  40  Neb.  775,  42 
Am.  St.  696,  59  N.  W.  513 ;  State  ex  rel.  Helena  Water-Works 
Co.  V.  Helena,  24  Mont.  521,  81  Am.  St.  453,  63  Pac.  99,  55 
L.  R.  A.  336;  Hart  t;.  VUlage  of  Wyndmere,  21  N.  D.  383, 
Ann.  Cbs.  1913D,  169,  131'  N.  W.  271.) 

The  rule  that  neither  party  can  take  advantage  of  the  in- 
validity of  a  contract  while  retaining  the  benefits  applies  only 
to  voidable  contracts  and  not  those  which  are  void,  as  applied 
to  muiucipalities  or  quasi  municipalities.  {Independent 
School  Dist.  V.  Collins,  15  Ida.  535,  128  Am.  St.  76;  9  Cyc. 
325;  Stiles  v.  'McClellan,  6  Colo.  89;  Semon  Bache  dk  Co.  v. 
Coppes  etc.  Co.,  35  Ind.  App.  351,  111  Am.  St.  171,  74  N.  E. 
41 ;  Doe  V.  Culverwell,  35  Cal.  291 ;  Fanning  v.  Hibernia  Ins. 
Co.,  37  Ohio  St.  339,  41  Am.  Rep.  517.) 

A  mutual  company  cannot  insure  beyond  the  limits  of  its 
charter.  It  cannot  insure  the  property  of  persons  not  en- 
titled to  become  members,  nor  in  territory  not  permitted,  nor 
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on  property  not  allowed.  Attempts  to  insure  create  no  lia- 
bUity.  (Andrews  v.  Union  Mut.  Fire  Ins.  Co.,  37  Me.  256 ; 
Kansas  Home  Ins.  Co.  v.  Wilder,  43  Kan.  7^1,  23  Pac.  1061; 
Eddy  V.  Merchants'  Mfrs.  &  Citizens'  Mut.  Fire  Ins.  Co.,  72 
Mich.  651,  40  N.  W.  775;  Delaware  Farmers'  Mut.  Fire  Ins. 
Co.  V.  Wagner,  56  Minn.  240,  57  N.  W.  656;  O'Neil  v.  Pleas- 
ant Prairie  M.  Fire  Ins.  Co.,  71  Wis.  621,  38  N.  W.  345;  28 
Cent.  Digest,  Title  Insurance,  sec.  73.) 

C.  0.  Longley  and  Taylor  Cummins,  for  Respondent. 

The  provisions  of  the  constitution,  which  prohibits  cities, 
etc.,  from  loaning  their  credit  to  any  corporation  and  from 
becoming  directly  or  indirectly  the  owners  of  any  stock  of 
any  corporation,  would  not  be  violated  by  upholding  this  con- 
tract of  insurance.  {French  v.  City  of  MiUvUle,  66  N.  J. 
L.  392,  49  Atl.  465;  St.  Paul  Trust  Co.  v.  Wampach  Mfg. 
Co.,  50  Minn.  93,  52  N.  W.  274.) 

The  defendant  should  be  estopped  from  saying  either  that 
the  school  district  as  such  cannot  become  a  member  of  and 
insured  in  a  company  constituted  as  the  defendant  company, 
or  that  the  school  district  was  not,  as  a  matter  of  fact,  a  mem- 
ber of  and  insured  by  the  defendant  company  at  the  time  the 
loss  in  question  occurred.  (16  Cyc.  722,  725,  749;  People's 
Fire  Ins.  Ass7i.  v.  Ooyne,  79  Ark.  315,  9  Ann.  Cas.  373,  96 
S.  W.  365,  16  L.  B.  A.,  N.  S.,  1180,  arid  note.) 

BICE,  J. — This  action  was  instituted  by  the  respondent  in 
the  district  court  for  Twin  Falls  county  to  recover  upon  an 
alleged  contract  of  insurance.  Prom  a  judgment  in  favor  of 
respondent  this  appeal  was  taken.  In  the  complaint  it  is 
alleged  that  the  plaintiflf  below,  respondent  here,  is  a  school 
district  organized  under  the  laws  of  this  state;  that  the  de- 
fendant, appellant  here,  is  a  mutual  fire  insurance  company 
organized  under  the  laws  of  this  state  and  doing  business  in 
Twin  Falls  county.  It  is  further  alleged  that  the  respondent 
applied  to  appellant  for  insurance  on  its  school  building,  and 
that  the  appellant  agreed  to  insure  the  same ;  that  the  build- 
ing so  sought  to  be  insured  was  burned,  and  that  appellant 
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failed  to  pay  the  insurance  as  agreed.  To  the  complaint 
demurrer  was  filed,  upon  the  ground,  among  others,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Under  the  constitution  of  the  state,  school  districts  are  pro- 
hibited from  becoming  members  of  a  county  mutual  fire  in- 
surance company.  Sec.  4  of  art.  8  of  the  constitution  is  as 
follows:  **No  county,  city,  town,  township,  board  of  educa- 
tion, or  school  district,  or  other  subdivision,  shall  lend  or 
pledge  the  credit  or  faith  thereof  directly  or  indirectly,  in 
any  manner,  to,  or  in  aid  of  any  individual,  association  or 
incorporation,  for  any  amount  or  for  any  purpose  whatever, 
or  become  responsible  for  any  debt,  contract  or  liability  of 
any  individual,  association  or  corporation  in  or  out  of  this 
state."  Sec.  4  of  art.  12  of  the  constitution  contains  the 
following  provision:  **No  county,  town,  city  or  other  munici- 
pal corporation,  by  vote  of  its  citizens  or  otherwise,  shall  ever 
become  a  stockholder  in  any  joint  stock  company,  corpora- 
tion or  association  whatever,  or  raise  money  for,  or  make 
donation  or  loan  its  credit  to,  or  in  aid  of,  any  such  company 
or  association." 

In  the  case  of  Atkiixson  v.  Board  of  Commissioners,  18  Ida. 
282,  108  Pac.  1046,  28  L.  R.  A.,  N.  S.,  412,  this  court,  speak- 
ing of  sections  2  and  4  of  art.  8  of  the  constitution,  said : 

**  Section  2  prohibits  the  state  in  any  manner  ever  becom- 
ing interested  with  any  individual,  association  or  corporation 
in  any  business  enterprise,  and  it  likewise  prohibits  the  state 
in  any  manner  loaning  its  credit  to  the  aid  of  such  an  enter- 
prise or  becoming  a  stockholder  therein;  while  sec.  4  makes 
substantially  the  same  prohibition  against  any  county,  city, 
town,  township,  board  of  education,  school  district,  or  other 
subdivision  of  the  county  or  state,  ever  lending  its  credit, 
either  directly  or  indirectly,  to  any  business  enterprise  in  aid 
of  any  individual,  association  or  corporation.  Sec.  4  of  art. 
12  reiterates  substantially  the  same  thing  with  reference  to 
counties  and  municipal  corporations  as  is  provided  against 
in  sec.  4  of  art.  8.  Sec.  4  of  art.  12,  however,  specifically 
authorizes   cities   and   towns  to   contract  indebtedness   for 
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'school,  water,  sanitary  and  illuminating  purposes,'  thereby 
excluding  all  other  purposes  not  governmental  in  their 
character." 

The  sections  of  the  constitution  referred  to  are  self-opera- 
tive. They  are  intended  to  prevent  any  county,  city,  town  or 
other  municipal  corporation  from  lending  credit  to  or  becom- 
ing interested  in  any  private  enterprise,  or  from  using  funds 
derived  by  taxation  in  aid  of  any  private  enterprise,  with  the 
exceptions  provided  for  in  sec.  4  of  art.  12.  It  is  true  that 
sec.  4  of  art.  12  does  not  specifically  mention  school  districts, 
but  when  the  other  provisions  of  the  constitution  are  taken 
into  consideration,  as  well  as  the  objects  sought  to  be  attained, 
it  must  be  held  that  school  districts  are  municipal  corpora- 
tions within  the  meaning  of  said  sec.  4.  (Maxon  v.  School 
List,  5  Wash.  142,  31  Pac.  462,  32  Pac.  110;  State  v.  Grimes, 
7  Wash.  191,  34  Pac.  833;  Pioneer  Irr.  Dist.  v.  Walker,  20 
Ida.  605,  at  p.  615,  119  Pac.  304.) 

In  Fenton  v.  Board  of  County  Commrs.,  20  Ida.  392,  119 
Pac.  41,  this  court  held  that  school  districts  are  not  municipal 
corporations  within  the  meaning  of  sec.  6  of  art.  7  of  the  con- 
stitution, and  in  that  opinion  the  court  said  that  it  did  not 
think  art.  12  thereof  included  them.  The  holding  in  that  case 
should  be  confined  to  the  section  of  the  constitution  under 
consideration  therein.  It  would  be  contrary  to  the  intent 
and  purpose  of  the  constitution  to  hold  that  a  school  district 
is  not  included  within  the  term  **  other  municipal  corpora- 
tion, ' '  contained  in  sec.  4  of  art.  12  thereof. 

To  permit  a  school  district  to  become  a  member  of  a  county 
mutual  fire  insurance  company  would  be  to  indirectly  sanc- 
tion the  use  of  public  funds  raised  by  taxation  for  a  private 
as  distinguished  from  a  public  purpose.  The  appellant  com- 
pany was  organized  under  the  1911  Sess.  Laws,  p.  767,  as 
amended  1913  Sess.  Laws,  p.  129.  The  purpose  for  which  a 
county  mutual  fire  insurance  company  may  be  organized  is 
expressed  in  the  opening  sentence  of  said  law,  which  reads 
as  follows:  "Twenty-five  or  more  persons,  citizens  of  Idaho 
and  owning  insurable  property  in  any  county  in  this  state, 
may  form  a  county  mutual  fire  insurance  company  in  such 
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county  for  the  purpose  of  insuring  each  other  against  loss  by 
fire,  lightning,  tornado,  windstorm  or  hailstorm  on  property 
situated  in  the  county  in  which  the  headquarters  of  the  asso- 
ciation are  located."  The  statute  further  provides,  with 
reference  to  articles  of  incorporation  of  such  companies,  as 
follows:  "They  shall  also  state  the  objects  of  the  organiza- 
tion as  being  one  or  more  of  the  objects  set  forth  in  this 
section,  and  to  enforce  any  contract  which  may  be  by  them 
entered  into,  by  which  those  entering  therein  shall  agree  to 
be  assessed  specifically  for  incidental  purposes  and  for  the 
payment  of  losses  which  occur  to  its  members."  It  is  fur- 
ther provided:  "Such  company  shall  in  no  instance  have 
power  to  insure  the  property  of  others  than  members  of  the 
company,  and  all  the  policies  issued  by  the  company  must 
state  specifically  that  the  liability  of  each  member  is  not  lim- 
ited." It  is  evident,  therefore,  that  a  person  cannot  become 
a  member  of  appellant  company,  or  any  such  company,  with- 
out becoming  an  insurer  of  the  property  of  other  members, 
and  his  liability  for  the  benefit  of  the  other  members  will  be 
unlimited,  or  limited  only  by  the  amount  of  insurance  in  force 
and  the  solvency  of  the  members  of  the  company. 

By  the  terms  of  sec.  3  of  art.  8  of  the  constitution,  a  school 
district  is  prohibited  from  incurring  any  indebtedness  or  any 
liability  in  any  manner  or  for  any  purpose  exceeding  in  any 
year  the  income  or  revenue  provided  for  it  for  such  year, 
without  the  assent  of  two-thirds  of  the  qualified  electors 
thereof  voting  at  an  election  to  be  held  for  that  purpose.  The 
language  of  this  section  is  very  broad  and  prohibits  the  in- 
curring of  any  indebtedness  or  any  liability  in  any  manner 
or  for  any  purpose  contrary  to  its  provisions.  It  may  be  that 
a  postponed  contingent  liability  is  not  an  indebtedness  within 
the  meaning  of  the  section  of  the  constitution  until  the  con- 
tingency has  occurred,  but  it  is  a  liability  which  may  become 
an  indebtedness  upon  the  happening  of  the  contingency. 
Liabilities  which  are  assumed  by  virtue  of  membership  in  a 
county  mutual  fire  insurance  company  are  not  within  the  con- 
trol of  the  member  or  limited  in  amount,  and  the  contingency 
may  occur  at  any  time.    The  assumption  of  such  liability  by 
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a  school  district  is  contrary  to  the  provisions  of  sec.  3  of  art. 
8  of  the  constitution. 

It  may  be  that  the  purpose  of  the  respondent  in  attempting 
to  become  a  member  was  simply  to  purchase  insurance,  and 
that  the  actual  assessments  which  it  would  be  called  upon  to 
pay  probably  would  be  less  in  amount  than  the  fixed  pre- 
miums required  by  regular  insurance  companies,  but  such 
considerations  cannot  prevail.  The  case  of  French  v.  Mayor 
of  City  of  Millville,  66  N.  J.  L.  392,  49  Atl.  465,  is  not  in 
point.  The  law  incorporating  the  mutual  insurance  company 
involved  in  that  case  is  not  at  hand,  but  it  appears  from  the 
opinion  of  the  court  that  though  the  city  became  a  ** member" 
of  a  mutual  insurance  company,  the  company  was  entirely 
different  from  the  appellant  herein,  for  the  reason  that  the 
maximum  liability  of  the  member  was  always  fixed,  and  there- 
fore the  city  did  not  assume  an  unlimited  liability  and  did 
not  become  an  insurer  of  the  other  members  of  the  corpora- 
tion. 

Not  only  is  a  school  district  prohibited  from  becoming  a 
member  of  such  insurance  company,  but  the  company  itself 
by  necessary  implication  is  prohibited  from  accepting  as  a 
member  any  person  whose  liability  may  be  limited. 

It  follows  that  there  could  have  been  no  contract  of  insur- 
ance existing  between  the  respondent  and  appellant,  and  this 
action  cannot  be  maintained.  (Corbitt  v,  Salem  Oas  Light 
Co,,  6  Or.  405,  25  Am.  Rep.  541.)  Respondent  contends, 
however,  that  the  appellant  was  estopped  to  deny  the  exist- 
ence of  the  contract  of  insurance  by  reason  of  the  fact  that 
owing  to  the  representations  of  the  agents  of  appellant,  the 
respondent  was  induced  to  cancel  a  portion  of  an  insurance 
policy  which  had  been  issued  upon  its  property.  While  it  is 
doubtful  whether  sufficient  facts  to  constitute  an  estoppel 
were  alleged  or  proved  in  this  case,  yet  that  consideration  is 
not  important.  Estoppel  cannot  be  invoked  to  prevent  the 
denial  of  power  in  a  municipal  corporation  to  enter  into  a 
contract  which  is  expressly  prohibited  by  a  constitutional 
provision  or  a  statute.  {City  Council  of  Montgomery  v. 
Montgomery  etc.  Plank  Rood  Co,,  31  Ala.  76;  Dillon  on 
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Municipal  Corporationfl,  5th  ed.,  p.  1183;  Portland  v.  Bitu- 
minous Paving  Co.,  33  Or.  307,  72  Am.  St.  713,  52  Pac.  28,  44 
L.  R.  A.  527;  Montgomery  v.  Whitbeck,  12  N.  D.  385,  96 
N.  W.  327 ;  In  re  Mutual  Guaranty  Fire  Ins,  Co,,  170  Iowa, 
143,  70  Am.  St.  149,  77  N.  W.  868 ;  and  compare  McNutt  v. 
Lemhi  County,  12  Ida.  63,  84  Pac.  1054.) 
The  judgment  is  reversed.    Costs  awarded  to  appellant. 

Budge,  C.  J.,  and  Morgan^  J.^  concur. 


(May  5,  1917.) 


UTAH  IMPLEMENT-VEHICLE   COMPANY,  Appellant, 
V.  W.  D.  KENYON,  Respondent. 

[164  Pac.  1176.] 

Pbomissoby  Note — Assignment — Real  Pabtt  in  Intkbkst. 

1.  One  who  holds  a  note  by  assignment  for  the  purpose  of  col- 
lection is  the  real  party  in  interest  in  his  own  name. 

2.  An  indorsee,  who  is  in  possession  of  a  promissory  note,  is  the 
"holder"  thereof,  and  may  sne  thereon  in  his  own  name. 

[As  to  who  is  a  hona  fide  holder  of  note,  see  notes  in  9  Am.  Dec. 
272;  44  Am.  Dec.  698.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Cassia  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Action  on  promissory  note.  Judgment  for  defendant. 
Reversed. 

Charles  A.  Sunderlin,  for  Appellant. 

"Where  an  assignment  of  anything  in  action  is  absolute  in 
its  terms,  so  that  the  entire  apparent  legal  title  vests  in  the 
assignee,  the  assignee  may  sue  in  his  own  name  without  join- 
ing the  assignor  as  a  party,  although  there  was  no  considera- 
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tion  for  the  assignment  and  notwithstanding  whatever 
collateral  arrangements  between  him  and  the  assignor  as  to 
the  disposition  to  be  made  of  the  proceeds."  (4  Cyc.  100, 
and  cases  cited ;  Brwmback  v,  OWiam,  1  Ida.  709 ;  Arthur  v. 
Brooks,  14  Barb.  (N.  Y.)  533;  Wetmore  v.  City  of  San  Fran- 
cisco, 44  Cal.  294;  Toby  v.  Oregon  Pac.  R,  Co,,  98  Cal.  490, 
497,  33  Pac.  550;  Widaman  v,  Hubbard,  88  Fed.  806,  812; 
East  Texas  Fire  Ins.  Co.  v.  Coffee,  61  Tex.  287,  291;  Stevens 
V.  Brown,  20  W.  Va.  450,  459.) 

Even  though  the  chose,  capable  of  legal  assignment,  is  on 
its  face  absolutely  assigned,  yet  the  assignment  is  made  for 
the  purpose  of  collection  only,  the  legal  title  vests  in  the  as- 
signee, and  he  is  the  real  party  in  interest  for  the  purpose  of 
instituting  suit.  (4  Cyc.  67;  Oreig  v.  Riordan,  99  Cal.  316, 
33  Pac.  913 ;  Ooodnow  v.  Litchfield,  63  Iowa,  275,  19  N.  W. 
226;  TuLler  v.  Arnold,  98  Cal.  522,  33  Pac.  445;  Bassett  v. 
Inman,  7  Colo.  270,  3  Pac.  383 ;  Oomer  v.  Stockdale,  5  Colo. 
App.  489,  39  Pac.  355;  Walburn  v.  Chenavlt,  43  Kan.  352,  23 
Pac.  657;  Struckmeyer  v.  Lamb,  64  Minn.  57,  65  N.  W.  930; 
Guerney  v.  Moore,  131  Mo.  650,  32  S.  W.  1132;  Meeker  v. 
CTa^Aom,44N.T.  349.) 

T.  Bailey  Lee,  for  Bespondent,  files  no  brief. 

BUDGE,  C.  J. — This  action  was  brought  by  appellant  on  a 
promissory  note,  executed  by  respondent  atid  made  payable 
to  the  order  of  the  Snake  River  Implement  Company,  Limited. 
The  note  was  in  the  principal  sum  of  $2,300,  was  dated 
November  20,  1911,  due  on  or  before  two  years  after  date, 
and  bore  interest  at  the  rate  of  five  per  cent  per  annum  from 
January  1,  1912.    It  is  alleged  in  the  complaint: 

"That  on  or  about  the  18th  day  of  January,  1914,  for  a 
valuable  consideration,  this  promissory  note  was^  duly  and 
legally  assigned  by  indorsement  and  delivery,  by  the  said 
Snake  River  Implement  Company,  Limited,  to  the  plaintiff 
in  this  action. 

** Plaintiff  is  now  the  lawful  owner  and  holder  of  this  note.*' 
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The  answer  denied  that  the  note  "was  for  any  consider- 
ation duly  or  legally  or  at  all  assigned  or  indorsed  by  said 
Snake  River  Implement  Company  to  said  plaintiflE.'*  And 
it  is  affirmatively  alleged  in  the  answer  *'that  said  note  was 
assigned  without  authority  to  said  plaintiff  by  someone  in 
the  office  of  the  said  Snake  Eiver  Implement  Company;  that 
said  Snake  River  Implement  Company  has  never  received  any 
consideration  for  said  note,  but  that  this  defendant  is  charged 
with  said  note  at  this  time  on  the  books  of  said  company,  and 
that  payment  of  said  note  is  now  being  demanded  of  this  de- 
fendant by  said  alleged  assigning  company. 

"Denies  that  plaintiff  is  the  lawful  owner  or  holder  of  said 
note,  but  alleges  that  the  true  owner  is  the  said  Snake  River 
Implement  Company.*' 

The  answer  further  admitted  that  appellant  made  demand 
upon  respondent  for  the  payment  of  the  note.  The  cause  was 
tried  by  a  court  and  a  jury ;  the  jury  returned  a  special  ver- 
dict, finding: 

1.  That  the  Snake  River  Implement  Company  had  received 
consideration  from  appellant  for  the  note. 

2.  That  at  the  time  of  the  institution  of  the  suit  appellant 
held  the  direct  note  of  the  Snake  River  Implement  Company 
for  the  indebtedness  owed  appellant  by  the  said  company. 

3.  That  the  Snake  River  Implement  Company,  by  its  duly 
authorized  agent,  legally  and  lawfully  assigned  the  note  for 
a  valuable  consideration  to  appellant,  without  any  limitatiouji 
as  to  ownership. 

4.  That  appellant  was  the  legal  owner  and  holder  of  the 
note. 

5.  That  the  note  was  assigned  to  appellant  as  security  for 
indebtedness  owed  appellant  by  the  Snake  River  Implement 
Company. 

Upon  these  findings  the  court  entered  a  judgment  J^or  the 
respondent.  This  appeal  is  from  the  judgment  and  from  an 
order,  filed  the  same  day  as  the  judgment,  dissolving  the 
attachment  which  had  been  theretofore  issued  and  levied 
against  the  property  of  the  respondent.  That  portion  of  the 
appeal  which  appeals  from  the  order  dissolving  the  attach- 
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ment  will  not  be  considered,  for  the  reason  that  no  bond  was 
filed  sufficient  to  continue  in  force  the  attachment,  as  pro- 
vided in  sec.  4814,  Rev.  Codes. 

Appellant  assigns  the  following  errors :  First,  that  the  judg- 
ment will  not  support  the  findings  of  the  jury;  second,  the 
evidence  is  wholly  insufficient  to  support  the  judgment; 
third,  the  judgment  is  erroneous  in  that  the  court  found  in 
favor  of  respondent  and  against  appellant ;  fourth  the  judg- 
ment is  not  supported  by  the  law  of  the  case. 

The  only  questions  involved  are:  First,  was  there  a  valid 
assignment  of  the  note  ?  Second,  is  appellant  the  real  party 
in  interest!  All  of  the  evidence  shows  that  respondent  exe- 
cuted the  note  and  delivered  it  to  the  Snake  Eiver  Implement 
Company;  that  the  Snake  River  Implement  Company  au- 
thorized the  assignment  thereof  to  appellant;  that  the  said 
note  was  duly  assigned  and  indorsed  by  C.  E.  Peterson,  the 
general  manager  of  the  Snake  River  Implement  Company, 
and  delivered  to  appellant;  that  appellant  was  authorized 
to  collect  the  note ;  and  that  whatever  sum  should  be  collected 
upon  the  note  should  be  credited  by  appellant  upon  the 
indebtedness  of  the  Snake  Eiver  Implement  Company.  The 
evidence  is  conclusive  and  uncontradicted  upon  all  of  these 
points.  The*  law  is  well  settled  in  this  state  that  under  such 
circumstances  the  holder  of  the  note  is  authorized  to  sue  upon 
it;  the  controlling  case  upon  the  question  is  Craig  v.  Palo 
Alto  Stack  Farm,  16  Ida.  701, 102  Pac.  393.  The  law  is  there 
clearly  announced  to  the  effect  that  where  one  holds  a  note 
by  assignment,  for  the  purpose  of  collection,  he  is  the  real 
party  in  interest,  and  is  authorized  to  sue  thereon  in  his  own 
name,  and  that  the  holder  of  a  negotiable  instrument  is  the 
payee  or  indorsee  who  is  in  possession  of  it,  or  the  bearer 
thereof.  The  Craig  case  has  been  followed  in  Home  Land 
Co.  V.  ,Osiom,  19  Ida.  95,  112  Pac.  764;  Anderson  v.  CooHn, 
28  Ida.  494,  155  Pac.  677 ;  see,  also,  Brumback  v.  Oldham,  1 
Ida.  709;  Pomeroy's  Code  Remedies,  4th  ed.,  sec.  70. 

It  is  impossible  to  determine  upon  what  theory  of  law  the 
trial  court  proceeded  in  rendering  judgment  for  respondent 
under  the  facts  as  found  by  the  jury  or  as  disclosed  by  the 
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evidence ;  indeed,  under  the  evidence  in  this  case,  the  appel- 
lant was  entitled  to  a  directed  verdict,  and  there  was  no  real 
occasion  for  submitting  even  the  finding  of  facts  to  the  jury. 
The  judgment  is  therefore  reversed  and  the  trial  court  is 
instructed  to  enter  judgment  for  the  appellant,  in  accord- 
ance with  the  prayer  of  his  complaint  and  the  principles 
herein  announced.    Costs  awarded  to  appellant. 


(May  6,  1917.) 

STATE,  Eespondent,  v.  DAN  CUMMINS,  Appellant. 

[165  Pac  218.] 

Constitutional   Law — ^Intoxicating  Liquors — Transportation   oi^— 

MiSDEliEANOR. 

1.  Section  25,  S.  B.  No.  62,  Sess.  Laws  1909,  p.  17,  makes  the 
transportation  of  intoxicating  liquors  into  a  prohibition  district,  or 
into  any  point  or  place  in  this  state  where  the  sale  of  intoxicating 
liquors  is  prohibited  by  law,  a  misdemeanor. 

2.  This  section  does  not  contravene  the  proyisions  of  the  5th  or 
14th  amendments  to  the  constitution  of  the  United  States  nor  the 
provisions  of  section  1,  art.  1,  of  the  constitution  of  the  state  of 
Idaho. 

3.  An  act  prohibiting  the  transportation  of  intoxicating  liquors 
into  territory  where  the  sale  thereof  is  prohibited  by  law  is  a  valid 
exercise  of  the  police  power. 

[As  to  validity  of  statute  forbidding  the  bringing  of  liquor  into 
prohibition  territory,  see  note  in  Ann.  Oas.  1917A,  740.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Minidoka  County.  Hon.  Edward  A.  Walters, 
Judge. 

Prosecution  for  the  crime  of  transporting  intoxicating 
liquors  into  a  prohibition  district.  Judgment  of  conviction, 
from  which  defendant  appeals.    Affirmed. 


On  constitutionality  of  statute  forbidding  carrying  of  liquor  into  pro- 
hibition district,  see  note  in  L.  B.  A.,  N.  8.,  299. 
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T.  Bailey  Lee,  for  Appellant. 

"Spirituous  liquors  are  property,  and  do  not  cease  to  be  so 
when  their  sale  is  prohibited."  {Preston  v.  Drew,  33  Me. 
558,  54  Am.  Dec.  639;  Lincoln  v.  Smith,  27  Vt.  328.) 

Under  the  constitutions,  a  state  legislature  is  impotent  in 
the  exercise  of  its  police  power  to  interfere  with  this  posses- 
sion and  enjoyment,  unless  the  manner  in  which  the  owner 
exercises  the  same  be  injurious  to  others.  (Mugler  v,  Kansas, 
123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  ed.  205;  State  v.  WiUianis, 
146  N.  C.  618,  14  Ann.  Cas.  562,  61  S.  B.  61,  17  L.  R.  A. 
N;  S.,  299.) 

''The  power  does  not  exist  to  control  rights  that  are  purely 
and  exclusively  private."  (Mimn  v.  Illinois,  94  U.  S.  113, 
124,  24  L.  ed.  77,  83.) 

J.  H.  Peterson,  Atty.  Gen.,  T.  C.  Coffin  and  Herbert  Wing, 
Assts.,  Homer  C.  Mills,  Pros.  Atty.,  Minidoka  County,  and 
B.  G.  Davis,  for  Respondent 

Similar  laws  have  been  upheld  upon  the  ground  that  trans- 
portation of  liquor  into  prohibition  territory  is  deemed  to  be 
unlawful,  and  it  is  not  incumbent  upon  the  state  in  a  prosecu- 
tion under  such  acts,  -as  a  part  of  its  case  in  chief,  to  negative 
the  lawfulness  of  the  shipment,  but  it  is  rather  a  matter  of 
defense  for  the  defendant  to  show  that  the  shipment,  and  his 
possession  thereof,  was  a  lawful  one.  (Jones  on  Evidence, 
sec.  181,  Rupard  v.  State,  7  Okl.  Cr.  201,  122  Pac.  1108;  State 
v.  Pope,  79  S.  C.  87,  60  S.  E.  234;  Southern  Express  Co.  v. 
City  of  High  Point,  167  N.  C.  103,  83  S.  E.  254;  State  v. 
Southern  Express  Co,,  168  N.  C.  207,  83  S.  E.  751 ;  Maynes 
V.  State,  6  Okl.  Cr.  487,  119  Pac.  644;  Longmire  v.  State, 
75  Tex.  Cr.  616,  Ann.  Cas.  1917A,  726,  171  S.  W.  1165; 
Southern  Express  Co.  v.  State,  188  Ala.  454,  66  So.  115; 
Adams  Express  Co.  v.  Commonwealth,  154  Ky.  462,  157  S.  W. 
908,  48  L.  R.  A.,  N.  S.,  342.) 

Section  25  has  been  construed  by  this  court  in  the  case  of 
Crescent  Brewing  Co.  v.  Oregon  Sliort  Line  R.  Co.,  24  Ida. 
106,  132  Pac.  975. 
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BUDGE,  C.  J. — Appellant  was  convicted  of  the  crime  of 
unlawfully  transporting  liquors  into  a  prohibition  district. 
A  motion  for  a  new  trial  was  overruled.  This  appeal  is  from 
the  judgment  and  from  the  order  overruling  appellant's  mo- 
tion for  a  new  trial.  The  information  was  brought  under 
section  25,  S.  B.  No.  62,  Sess.  Laws,  1909,  p.  17,  which  reads 
as  follows: 

'*Sec.  25.  Any  person,  firm,  corporation,  society  or  club 
within  this  State  who  shall  accept  for  shipment,  transporta- 
tion or  delivery,  or  who  shall  ship,  transport  or  deliver  any 
intoxicating  liquors  to  any  person,  firm,  corporation,  society 
or  club  in  any  prohibition  district  in  the  State  of  Idaho,  or 
to  any  point  or  place  in  this  State  where  the  sale  of  intoxi- 
cating liquors  is  prohibited  by  law,  except  as  may  be  authori- 
ized  by  this  Act  or  the  Inter-State  Commerce  Law  of  the 
United  States,  shall  be  guilty  of  a  misdemeanor  and  punished 
as  provided  in  Section  30  of  this  Act." 

The  charging  part  of  the  information  reads  as  follows: 

"That  the  said  D.  H.  Cummins,  on  or  about  the  17th  day 
of  April,  A.  D.,  1914,  at  Paul,  in  the  County  of  Minidoka, 
State  of  Idaho  did  wilfully,  knowingly  and  unlawfully  ship, 
transport  and  deliver  intoxicating  liquors  from  Jerome, 
Idaho,  into  a  prohibition  district  of  the  State  of  Idaho,  to-wit : 
Paul,  Minidoka  County,  Idaho,  well  knowing  that  he,  the 
said  D.  H.  Cummins  was  transporting  intoxicating  liquors, 
to-wit:  whiskey  into  a  prohibition  district  of  the  State  of 
Idaho,  to-wit:  Paul,  Minidoka  County,  Idaho.  That  said 
transportation  of  intoxicating  liquors  was  not  authorized  by 
the  law  of  the  State  of  Idaho,  or  the  interstate  commerce  law 
of  the  United  States,  or  for  any  other  lawful  purpose,  and 
contrary  to  Senate  Bill  No.  62  of  the  Session  Laws  of  the 
State  of  Idaho  for  the  year  1909." 

Appellant  assigns  the  following  errors : 

"1.  The  court  erred  in  overruling  defendant's  demurrer  to 
the  information. 

'*2.  The  court  erred  in  overruling  defendant's  objection  to 
the  introduction  of  any  evidence  touching  his  transportation 
of  intoxicating  liquors  into  Minidoka  county. 
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**3.  The  court  erred  in  overruling  defendant's  motion  that 
he  be  discharged,  and  the  cause  dismissed. 

'*4.  The  court  erred  in  overruling  defendant's  motion  for 
a  new  trial." 

And  further  assigns  that:  ''The  evidence  is  insufficient  to 
support  the  verdict,  there  being  in  the  record  no  evidence 
whatever  to  sustain  it." 

The  main  contention  of  appellant  is,  that  the  transportation 
of  intoxicating  liquors  through  a  prohibition  district  does  not 
come  within  the  purview  of  the  statute  above  quoted,  for  the 
reason,  as  appellant  urges,  that  to  so  hold  would  make  the 
statute  unconstitutional,  in  that  it  would  then  contravene  the 
provisions  of  the  5th  and  14th  amendments  to  the  constitu- 
tion of  the  United  States  and  section  1,  art.  1  of  the  constitu- 
tion of  the  State  of  Idaho,  for  the  reason  "that  it  unequivo- 
cally prohibits  the  use  and  enjoyment  by  one  of  his  own 
property,  and  in  effect  deprives  him  thereof  without  due  pro- 
cess of  law." 

Since  the  briefs  in  this  case  were  filed  this  court  decided 
the  case  of  In  re  Crane,  27  Ida.  671,  151  Pac.  1006.  The 
objections  to  the  constitutionality  of  such  legislation  are 
thoroughly  reviewed  in  that  opinion,  and  the  conclusion  there 
reached  is  adverse  to  the  contention  of  appellant  in  this  case. 
It  is  unnecessary  to  here  review  all  the  authorities  considered 
in  the  Crane  case.  It  will  be  noticed,  however,  that  the 
opinion  in  that  case  quotes  with  approval  the  following  lan- 
guage from  Mtigler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273, 
31L.  ed.  205: 

"And  so,  if,  in  the  judgment  of  the  legislature,  the  posses- 
sion of  intoxicating  liquors  would  tend  to  cripple,  if  it  did 
not  defeat,  the  efforts  to  guard  the  community  against  the 
evils  attending  the  excessive  use  of  such  liquors,  it  is  not  for 
the  courts,  upon  their  views  as  to  what  is  best  and  safest  for 
the  community,  to  disregard  the  legislative  determination  of 
that  question." 

We  hold,  therefore,  that  under  the  section  of  the  statute 
above  quoted  the  transportation  of  intoxicating  liquors  to 
any  point  or  place  in  this  State,  where  the  sale  of  intoxicating 
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liquors  is  prohibited  by  law,  is  a  misdemeanor.  This  is  a 
valid  exercise  of  the  police  power.  {Clark  Distilling  Co,  v. 
Western  Maryland  Ey.  Co.,  242  U.  S.  311,  Ann.  Cas.  1917B, 
845,  37  Sup.  Ct.  180,  61  L.  ed.  326;  In  re  Crane,  supra;  Olenn 
V.  Southern  Express  Co,,  170  N.  C.  286,  87  S.  E.  136,  distin- 
guishing and  modifying  State  v.  Williams,  146  N.  C.  618,  14 
Ann.  Cas.  562,  61  S.  E.  61,  17  L.  B.  A.,  N.  S.,  299.) 

The  information  is  suflScient  to  charge  the  crime  of  trans- 
porting intoxicating  liquors  into  a  prohibition  district  under 
the  provisions  of  this  section  of  the  statute.  The  evidence 
shows  conclusively  that  appellant  procured  the  whisky  at 
Jerome,  Idaho,  and  that  he  transported  it  upon  the  train  into 
Paul,  Minidoka  county,  Idaho,  which  was  then  within  a  pro- 
hibition district,  within  which  the  sale  of  intoxicating  liquors 
was  prohibited  by  law. 

There  is  no  force  in  appellant's  contention  that  he  had  not 
delivered  any  of  the  whisky  to  any  person;  that  he  was  re- 
taining it  in  his  own  possession;  and  that  he  was  merely  trans- 
porting it  through  the  prohibition  district  to  his  own  home. 
It  is  not  necessary  under  the  provisions  of  the  statute,  to 
either  plead  or  prove  that  the  liquor  was  delivered  to  any 
person. 

The  evidence  is  sufficient  to  sustain  the  verdict  and  judg- 
ment.   The  judgment  is  therefore  affirmed. 


(May  5,  1917.) 

STATE,  Respondent,  v.  A.  G.  BUTTERFIELD,  Appellant. 
[165  Pac.  218.] 

PtJBLic  Banob—Cattlb— Sheep — Custom  and  Usage. 

1.  Under  sec.  6872,  Rev.  Codes,  if  the  usual  and  customary  use 
of  a  range  has  been  for  cattle,  it  is  a  cattle  range. 

2.  If  the  usual  and  customary  use  of  a  range  has  been  for  both 
eattle  and  sheep,  it  is  not  a  cattle  range  under  said  section,  but  a 
cattle  and  sheep  range. 

3.  The  exclusive  right  of  cattlemen  as  against  sheepmen  to  the 
me  of  certain  range  which  hae  first  been  occupied  by  the  cattlemen 
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may  be  abandoned  by  their  aet  in  entirely  eeasing  to  use  said  range, 
or  by  permitting  the  customary  use  of  it  for  sheep  in  eommon  with 
eattle,  without  protest,  or  asserting  an  exelusiye  right. 

4.  If  eattlemen  and  sheepmen  jointly  use  the  range  in  the  usual 
and  customary  manner  of  using  it  for  a  period  of  time  long  enough 
to  create  a  custom,  if  the  cattlemen  know  of  such  joint  use  and  do 
not  protest  against  it  nor  claim  a  prior  and  exclusive  right  to  the 
same,  then  the  herding  or  grazing  of  sheep  upon  such  range  is  not 
unlawful,  even  though  it  be  a  fact  that  before  such  customary  joint 
use  for  both  sheefp  and  cattle,  the  land  was  used  exclusively  for 
cattle. 

5.  The  evidence  in  this  case  held  insufficient  to  justify  a  verdict 
of  guilty  of  grazing  sheep  upon  a  cattle  range. 

6.  Proof  of  customary  use  of  a  range  for  both  cattle  and  sheep 
in  common  is  proper  evidence  to  consider  in  determining  whether 
such  range  has  been  abandoned  as  a  cattle  range,  and  an  instruction 
to  this  effect,  requested  by  defendant,  should  have  been  given  by  the 
trial  court. 

7.  Held,  that  said  sec.  6872,  Bev.  Codes,  is  not  unconstitutional 
and  void.  State  v.  Horn,  27  Ida.  782,  152  Pac.  275,  and  State  v, 
Omaechevviaria,  27  Ida.  797,  152  Pac.  280,  approved  and  upheld. 

[As  to  implied  contract  to  pay  rent  for  use  of  another's  land  for 
grazing  cattle,  see  note  in  Ann.  Cas.  1912C,  1147.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Washington  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Defendant  was  convicted  of  having  violated  sec.  6872,  Rev. 
Codes,  by  herding,  grazing  and  pasturing  sheep  upon  a  cattle 
range.    Reversed. 

Alfred  A.  Praser  and  B.  B.  Coulter,  for  Appellant 

The  statute  is  so  ambiguous  and  uncertain  as  to  render  it 
void.  (Louisville  cfe  N.  R,  Co,  v.  Railroad  Commission,  19 
Fed.  679;  Janmn  v.  State,  42  Tex.  Cr.  631,  96  Am.  St.  821, 
51  S.  W.  1126,  62  S.  W.  419,  53  L.  B.  A.  349;  Louisville  dt 
Nashville  R.  R.  Co.  v.  Commonwealth,  99  Ky.  132,  59  Am.  St. 
457,  35  S.  W.  129,  33  L.  B.  A.  209 ;  Chicago  &  N.  W.  Ry.  v. 
Dey,  35  Fed.  866,  1  L.  B.  A.  744;  Ex  parte  Jackson,  45  Ark. 
158.) 

The  police  power  of  the  state  has  its  limitations,  and  in 
order  to  be  validi  the  law  must  be  founded  upon  some  reason 
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recognized  as  coming  within  the  police  power.  {Lawton  v. 
Stede,  152  U.  S.  133,  14  Sup.  Ct.  499,  38  L.  ed.  385.) 

Again,  this  statute  is  void  for  uncertainty,  in  that  it  fails 
to  define  a  cattle  range  or  fix  the  boundaries  thereof.  {HoU 
comb  V.  K either,  5  S.  D.  438,  59  N.  W.  227.) 

If  the  court  should  attempt  to  give  a  definition  upon  this 
question,  and  therefore  aid  out  this  indefinite  statute,  it  would 
be  judicial  legislation,  and  the  crime  would  then  be  defined 
by  the  court  and  not  by  the  statute.  (Tick  Wo  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct.  1064,  30  L.  ed.  220.) 

Sec.  6872,  Rev.  Codes  of  Idaho,  is  in  direct  conflict  with  the 
act  of  Congress  of  Feb.  25,  1885,  and  therefore  null  and  void. 
(McOinnis  v.  Friedmaiv,  2  Ida.  393,  17  Pac.  635;  United 
States  V.  DouglaS'Willan  Sartoris  Co.,  3  Wyo.  287,  22  Pac. 
92.) 

T.  A.  Walters,  Atty.  Gen.,  and  Lot  L.  Feltham,  for  Re- 
spondent. 

The  statute  has  been  held  constitutional,  and  has  been  en- 
forced. (State  V.  Horn,  27  Ida.  782,  152  Pac.  275;  State  v. 
Omaechewiaria,  27  Ida.  797,  152  Pac.  280.) 

McCarthy,  District  Judge. — This  case  was  commenced 
in  the  probate  court  of  Washington  county,  upon  a  complaint 
charging  the  defendant  with  a  violation  of  the  provisions  of 
sec.  6872,  Rev.  Codes.  Upon  the  trial  in  said  court  the  de- 
fendant was  found  guilty  as  charged  in  the  complaint  and  an 
appeal  was  taken  from  the  judgment  to  the  district  court  for 
Washington  county.  Upon  the  trial  in  the  district  court  the 
defendant  was  again  found  guilty  and  the  court  sentenced 
him  to  pay  a  fine  of  $25  and  the  costs  of  the  action.  The 
appeal  herein  is  from  said  judgment  of  the  district  court. 

The  principal  assignments  of  error  relied  upon  by  appel- 
lant, are: 

First,  that  the  court  erred  in  refusing  to  give  certain  in- 
structions which  were  requested  by  him ; 

Second,  that  the  evidence  is  insufficient  to  justify  the  ver- 
dict; and, 

Idaho,  Vol.  80—27 


Digitized  by  VjOOQIC 


418  State  v.  Buttkbfieu>.  [30  Idaho, 

Opinioii  of  the  Court— HcCartkj,  District  Judge. 

Third,  that  the  statnte  npon  which  the  proaeeation  la  baaed 
ia  anconstitiitional  and  void. 

The  complaint  allegea  that  the  defendant  herded,  grazed 
nnd  pastured,  and  permitted  and  suffered  a  band  of  sheep  to 
1)e  herded,  grazed  and  pastured  on  the  range  in  question,  said 
range  being  then  and  there  cattle  range  previously  occupied 
by  cattle,  and  range  then  and  there  usually  occupied  by 
cattle-growers,  the  said  defendant  having  full  knowledge  of 
the  character  of  said  range. 

It  is  stipulated  by  and  between  the  parties  that  the  tract 
of  land  or  range  mentioned  in  the  complaint  has  ever  since 
the  year  1885  been  used  both  as  a  cattle  and  sheep  range  in 
the  usual  and  customary  use  of  such  range  as  a  cattle  or 
sheep  range.  The  defendant  was  convicted  of  permitting  and 
suffering  sheep  to  be  herded,  grazed  and  pastured  upon  said 
range.  The  case  was  prosecuted  under  the  provisions  of  sec 
6872,  Rev.  Codes,  which  reads  as  follows: 

''Any  person  owning  or  having  charge  of  sheep,  who  herds, 
grazes,  or  pastures  the  same,  or  permits  or  suffers  the  same 
to  be  herded,  grazed  or  pastured  on  any  cattle  range  previ- 
ously occupied  by  cattle,  or  upon  any  range  usually  occupied 
by  any  cattle  grower,  either  as  a  spring,  summer  or  winter 
range  for  his  cattle,  is  guilty  of  a  misdemeanor ;  but  the  prior- 
ity of  possessory  right  between  cattle  and  sheep  owners  to 
any  range,  is  determined  by  the  priority  in  the  usual  and 
customary  use  of  such  range,  either  as  a  cattle  or  sheep 
ran^e." 

There  is  evidence  in  the  record  to  the  effect  that  the  range 
was  first  used  for  horses  and  cattle  in  1874,  and  has  been  used 
continuously  for  horses  and  cattle  ever  since.  The  evidence 
shows  that  sheep  came  upon  the  range  about  1885.  There  is 
evidence  that  since  1890  the  defendant  himself  has  ranged 
sheep  upon  the  range  in  question.  The  stipulation  is  to  the 
effect  that  ever  since  1885  sheep  have  ranged  upon  it  in  the 
usual  and  customary  use  of  it  as  a  sheep  range.  No  protest 
on  the  part  of  the  cattlemen  and  no  claim  of  exclusive  right 
on  their  part  is  shown  in  the  evidence  up  to  within  a  few 
days  prior  to  the  commencement  of  this  action. 
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The  defendant  requested  several  instructions  on  the  ques- 
tion of  abandonment,  among  others  the  following: 

"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  continuously  since  the  year  1885  the  range  or  tract 
of  land  mentioned  in  the  complaint  has  been  jointly  used  both 
as  a  cattle  and  sheep  range  in  the  usual  and  customary  use  of 
such  range,  then  you  should  take  this  fact  into  consideration 
upon  the  question  as  to  whether  or  not  such  range  had  been 
abandoned  as  an  exclusive  cattle  range." 

This  and  all  other  instructions  on  that  question  requested 
by  the  defendant  were  refused  by  the  trial  court.  The  trial 
court  instructed  the  jury  upon  the  question  of  abandonment, 
saying  that  the  state  must  show  that  the  range  had  not  been 
abandoned  as  a  cattle  range,  and  that  if  the  evidence  proved 
that  it  had  been  abandoned  as  a  cattle  range,  the  verdict  must 
be  for  the  defendant.  The  trial  court  did  not  define  in  its 
instructions  what  is  meant  by  the  word  ''abandonment"  as 
used  in  this  action.  In  the  case  of  State  v,  Omaechewiaria, 
27  Ida.  797, 152  Pac.  280,  this  court  apparently  recognizes  the 
defense  of  abandonment  in  this  class  of  cases,  saying  in  sub- 
stance that  the  state  must  show  that  the  range  had  not  been 
abandoned  as  a  cattle  range.  The  defense  of  abandonment 
was  not  made  in  that  case,  and  therefore  the  court  did  not 
enter  into  a  detailed  discussion  of  that  subject.  The  trial 
court  in  this  case  followed  substantially  the  language  used 
by  the  supreme  court  in  State  v.  Omaechewiaria,  supra. 
However,  in  the  present  case  the  defense  of  abandonment  was 
specifically  raised  by  the  defendant  and  the  evidence  produced 
makes  it  necessary  to  treat  specifically  of  that  question. 

The  statute  says  that  **  priority  of  possessory  right  .... 
is  determined  by  the  priority  in  the  usual  and  customary  use 
of  the  range."  If  the  usual  and  customary  use  of  the  range 
has  been  for  cattle,  then  it  is  cattle  range.  If  the  usual  and 
customary  use  of  the  range  has  been  for  sheep,  then  it  is  not 
a  cattle  range.  If  the  usual  and  customary  use  of  such  land 
has  been  by  both  cattle  and  sheep,  then  it  is  not  a  cattle  range, 
but  a  cattle  and  sheep  range.  It  is  the  contention  of  the  state 
in  this  case  that  if  the  range  is  first  used  for  cattle,  then  the 
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joint  use  of  the  range  by  cattle  and  sheep  for  a  period  of  time, 
however  long,  will  not  divest  it  of  its  character  as  a  cattle 
range.  The  state  contends  that  the  defense  of  abandonment 
does  not  apply  unless  the  cattlemen  absolutely  and  entirely 
cease  to  use  the  range  for  cattle.  The  first  part  of  sec.  6872 
may  seem  to  give  some  color  to  this  contention.  The  last  part 
of  it,  however,  seems  to  be  against  this  contention.  If  the 
priority  of  possessory  right  depends  upon  the  usual  and  cus- 
tomary use  of  the  range,  and  the  range  has  been  used  for  a 
time  long  enough  to  create  a  custom  by  both  cattlemen  and 
sheepmen,  without  any  protest  on  the  part  of  the  cattlemen, 
then  it  would  seem  that  the  usual  and  customary  use  of  that 
range  is  a  joint  use  by  both  sheep  and  cattle.  The  right 
which  is  given  the  cattlemen  by  this  statute  is  an  exclusive 
right  as  against  sheepmen  to  certain  range  which  they  first 
use  for  cattle.  The  term  ** cattle  range,"  as  used  in  this 
statute,  means  an  exclusive  cattle  range.  If  the  exclusive 
right  can  be  abandoned  by  the  act  of  the  cattlemen  in  entirely 
ceasing  to  use  the  range,  it  seems  to  us  that  it  can  also  be 
abandoned  by  them  by  permitting  the  customary  grazing  of 
sheep  upon  the  land  in  common  with  the  cattle  without  pro- 
test. Evidence  tending  to  show  that  they  had  permitted  the 
sheepmen  to  use  said  range  jointly  with  them  since  1885, 
without  protest,  is  therefore  evidence  tending  to  show  that 
said  range  had  been  abandoned  as  a  cattle  range.  If  cattle- 
men and  sheepmen  jointly  use  the  range  in  the  usual  and 
customary  manner  of  using  it  for  a  period  of  time  long 
enough  to  create  a  custom,  if  the  cattlemen  know  of  such 
joint  use  and  do  not  protest  against  such  use  of  the  range  for 
sheep,  nor  claim  a  prior  and  exclusive  right  to  the  same,  then 
the  herding  or  grazing  of  sheep  upon  such  range  is  not  unlaw- 
ful, even  though  it  be  a  fact  that  before  such  customary  joint 
use  for  both  sheep  and  cattle,  the  land  was  used  exclusively 
for  cattle.  We  therefore  think  that  the  court  should  have 
given  to  the  jury  the  instruction  requested  by  the  defendant 
and  quoted  above,  to  the  effect  that  they  might  take  proof  of 
the  joint  use  of  the  range  into  consideration  in  determining 
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whether  or  not  the  cattlemen  had  abandoned  their  claim  to 
the  range  as  a  cattle  range. 

Counsel  for  respondent,  in  their  brief,  contend  that  to 
recognize  the  defense  above  mentioned  would  be  tantamount 
to  recognizing  adverse  possession  as  a  defense  and  would  be 
tantamount  to  holding  that  the  sheepmen,  by  committing 
trespasses  in  the  past,  have  acquired  a  license  to  commit 
crime.  The  defense  of  adverse  possession  as  such  does  not 
apply,  nor  is  it  to  be  conceded  for  one  moment  that  anyone  can 
acquire  the  rigTit  to  commit  crime  by  reason  of  having  com- 
mitted it  in  the  past.  The  point  is  that  under  this  particular 
statute  the  question  of  whether  a  man  is  committing  a  crime 
by  herding  his  sheep  upon  a  certain  range  depends  upon  the 
character  of  that  range.  The  character  of  the  range,  in 
turn,  depends  upon  the  past  acts  and  attitude  of  cattlemen 
and  sheepmen  in  regard  to  it.  The  act  of  the  defendant  him- 
self, among  others,  may  thus  tend  to  prove  the  character  of 
the  range. 

The  question  of  abandonment  is,  in  the  first  instance,  a 
question  of  fact  for  the  jury.  In  our  judgment,  however,  the 
uncontradicted  evidence  and  the  stipulation  as  to  a  custom- 
ary  joint  use  from  1885  until  May,  1916,  without  protest, 
establishes  an  abandonment  of  the  range  as  a  cattle  range 
within  the  meaning  of  that  term  as  used  in  the  statute.  We 
therefore  conclude  that  the  evidence  is  insufficient  to  support 
the  verdict  of  guilty  and  the  judgment  of  conviction  based 
thereon. 

So  far  as  the  constitutional  questions  raised  in  this  case 
are  concerned,  they  were  passed  upon  by  this  court  in  State 
V.  Horn,  27  Ida.  782,  152  Pac.  275,  and  State  v.  Oma^chev- 
viaria,  supra.  While  the  questions  involved  are  close,  this 
court  does  not  see  fit  to  overrule  those  decisions. 

The  judgment  of  conviction  is  reversed  and  the  case  is 
remanded  to  the  trial  court,  with  direction  to  take  such  future 
action  as  may  appear  proper  in  view  of  this  decision. 

Morgan  and  Bice^  JJ.,  concur. 


Digitized  by  VjOOQIC 


422  Hanson  i;.  Mobbison.  [30  Idaho, 

Argument  for  Appellant. 


(May  21,  1M7.) 

ANNA  HANSON,  Appellant,  v.  FRANK  H.  MORRISON 
and  L.  J.  RAINWATER,  Respondents. 

[165  Pae.  621.] 

PaOBATS  AND  JUSTICE  OOURTS — ATTACHMENTS  UPON  IiAND — ^VAUDITT- — 

Peioetty. 

1.  Beal  estate  may  be  attached  under  and  by  virtue  of  a  writ  of 
attachment  issued  out  of  a  justice's  or  probate  court. 

2.  Where  real  estatcf  was  levied  upon  and  attached  pursuant  to 
a  writ  of  attachment  issued  out  of  the  probate  court,  and  judgment 
was  rendered  in  favor  of  the  attaching  creditor  and  an  abstract 
thereof  filed  with  the  clerk  of  the  district  court,  and  thereafter  the 
land  was  purchased  at  a  sale  in  execution  of  such  judgment,  the 
interest  of  the  purchaser  is  prior  to  a  lien  obtained  by  reason  of  an 
attachment  l^ied  upon  the  land  which  was  issued  out  of  the  district 
court  after  the  issuance  of  the  writ  out  of  the  probate  court,  but 
before  the  rendition  of  the  judgment  and  the  filing  of  the  abstract 
thereof. 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Adams  County.    Hon.  Ed.  L.  Bryan,  Judge, 

Action  on  promissory  note  in  which  respondents  intervened 
in  order  to  determine  priority  of  attachment  liens.  Judg- 
ment for  interveners.    Affirmed, 

L.  L.  Burtenshaw,  for  Appellant. 

The  first  and  only  lien  that  can  attach  to  real  estate  from 
a  justice  or  probate  court  attaches  and  comes  by  virtue  of  the 
docketing  of  tHe  abstract  of  judgment  in  the  oflSce  of  the  clerk 
of  the  district  court,  and  unless  such  judgment  or  the  abstract 
thereof  is  filed  in  the  office  of  the  clerk  of  the  district  court, 
it  never  becomes  a  lien  upon  real  estate.  {Frazier  v.  Crowell, 
52  Cal.  399;  Beaton  v.  Reid,  111  Cal.  484,  44  Pac.  167;  Dief- 
fenbach  v.  Book,  112  N.  Y.  621,  20  N.  E.  560,  2  L.  R.  A.  829, 
and  notes.). 
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Attachments  issuing  from  justice  and  probate  court  do  not 
prorate  with  those  issuing  from  the  district  court.  (Kimball 
V.  Raymond,  9  Ida.  176,  72  Pac.  957.) 

An  attachment  from  the  justice  coxirt  does  not  create  a  lien 
upon  real  estate.     {Wilson  v.  Madison,  58  Cal.  1.) 

Stinson  &  McCallum,  for  Hespondents. 

The  docketing  of  the  judgment  or  failure  to  so  docket  the 
judgment  in  no  wise  affects  the  lien  of  the  attachment,  except- 
ing that  in  the  case  of  the  judgment  being  docketed,  the  lien 
of  the  attachment  merges  in  the  lien  of  the  judgment,  and 
when  the  judgment  is  not  so  docketed,  the  lien  of  the  attach- 
ment remains.  (Weinreich  v.  Hensley,  121  Cal.  647,  54  Pac. 
254;  Bagley  v.  Ward,  37  Cal.  121,  99  Am.  Dec.  256.) 

The  judgment  does  not  operate  so  as  to  release  or  obliterate 
the  attachment  lien.  The  property  attached  is  still  in  con- 
templation of  law  in  the  hands  of  the  officer,  subject  to  judg- 
ment. The  attachment  lien  still  exists  so  as  to  confer  a  prior- 
ity in  the  lien  of  the  judgment.  {Anderson  v,  Ooff,  72  Cal. 
65,  1  Am.  St.  34, 13  Pac.  73;  BUey  v.  Nance,  97  Cal.  203,  204, 
31  Pac.  1126,  32  Pac.  315;  Porter  v.  Pico,  55  Cal.  165.) 

Sale  of  the  real  property  of  a  judgment  debtor  may  be  had 
under  execution  issued  out  of  a  justice  court.  The  provisions 
for  execution,  relative  to  the  district  court  and  justice  court 
practice,  are  identical. .  It  is  not  necessary  to  file  an  abstract 
of  the  judgment  rendered  in  the  justice  court.  {CampbeU  v. 
Wickware,  19  Cal.  145.) 

MORGAN,  J. — It  appears  that  on  September  4,  1913,  the 
Council  Lumber  Company  instituted  an  action  against  Ira  A. 
Brown  in  the  probate  court  of  Adams  county  and,  on  the 
same  day,  caused  to  be  issued  therein  a  writ  of  attachment. 
Pursuant  to  the  writ,  and  on  the  same  day,  the  sheriff  levied 
upon  and  attached  the  real  estate  in  controversy,  being 
the  property  of  Brown.  Thereafter  judgment  was  rendered 
against  him,  and  on  March  21,  1914,  an  abstract  thereof  was 
filed  with  the  clerk  of  the  district  court  and  execution  issued. 
Pursuant  to  the  execution  the  sheriff  levied  upon  the  prop- 
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erty  and  on  April  18,  1914,  sold  it  to  respondents.  On  Feb- 
ruary 23,  1914,  appellant  instituted  an  action  against  Brown, 
in  the  district  court  of  the  seventh  judicial  district^  in  and 
for  Adams  county,  and,  on  the  same  day,  caused  to  be  issued 
a  writ  of  attachment  pursuant  to  which  the  sheriff  levied 
upon  and  attached  the  real  estate  in  controversy.  On  May 
4,  1914,  respondents  filed,  with  the  court's  permission,  their 
complaint  in  intervention  in  that  action,  setting  forth  their 
claim  of  title  to  the  land  and  asking  that  it  be  adjudged  to 
be  prior  to  the  claim  of  appellant.  Appellant  demurred  to 
the  complaint  in  intervention;  her  demurrer  was  overruled 
and,  having  failed  to  answer,  her  default  was  duly  entered. 
Whereupon  the  court  found  the  facts  as  above  set  forth,  and 
on  April  12,  1915,  rendered  judgment  as  prayed  for  by  re- 
spondents.    This  appeal  is  from  that  judgment. 

It  will  be  seen  that  the  writ  of  attachment  upon  which 
appellant  bases  her  claim  to  the  property  was  levied  upon  the 
land  prior  to  the  filing  of  the  abstract  of  judgment  of  the 
probate  court,  but  subsequent  to  the  issuance  of  the  writ  of 
attachment  by  that  court,  and  the  levy  upon  the  land  made 
pursuant  thereto. 

The  question  presented  here  is :  Can  real  estate  be  attached 
pursuant  to  a  writ  of  attachment  issued  out  of  the  probate 
court?  To  properly  determine  this  question  reference  must 
be  made  to  our  constitution  and  statutes  conferring  jurisdic- 
tion and  authority  upon  such  courts  within  this  state.  Sec. 
21,  art.  5,  of  the  constitution  provides:  **The  probate  courts 
....  shall  have  ....  jurisdiction  to  hear  and  determine 
all  civil  cases  wherein  the  debt  or  damage  claimed,  does 
not  exceed  the  sum  of  five  hundred  dollars,  exclusive  of 
interest " 

Sec.  4629,  Rev.  Codes,  provides:  *'In  all  civil  suits,  and 
within  its  civil  jurisdiction,  all  proceedings  in  the  probate 
court,  the  process,  provisional  remedies  and  supplementary 
proceedings,  and  the  rules  of  practice,  pleading  and  proce- 
dure, shall  be  the  same  as  is  provided  by  law  for  justices' 
courts."    Therefore  it  is  necessary  to  examine  the  provisions 
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of  our  statutes  concerning  writs  of  attachment  issued  from 
justices'  courts. 

Sees.  4686,  4687  and  4688,  Rev.  Codes,  provide  when  and 
how  writs  of  attachment  may  issue  from  such  courts,  and 
nowhere  in  these  sections  or,  in  fact,  in  the  provisions  of  our 
entire  codes,  is  it  even  intimated  that  land  may  not  be  levied 
upon  by  authority  of  a  writ  of  attachment  issued  out  of  a 
justice's  court.  In  fact,  the  opposite  conclusion  is  to  be  de- 
duced from  sec.  4688,  which  provides  that  the  writ  be  directed 
to  the  sheriff  or  any  constable  of  the  county,  requiring  him 
to  attach  and  safely  keep  dll  of  the  property  of  the  defend- 
ant, not  exempt  from  execution.  Sec.  4689  is:  **The  sections 
of  this  Code  providing  for  attachments  out  of  the  District 
Court,  except  as  in  this  chapter  expressly  provided,  are  appli- 
cable to  attachment  issued  out  of  justices'  courts,  the  neces- 
sary changes  "land  substitutions  being  made  therein."  There- 
fore, no  prohibition  against  writs  of  attachment  issued  from 
justices'  courts  being  levied  upon  land  having  been  made  in 
the  said  chapter  of  the  code,  dealing  with  provisional  rem- 
edies, they  are  authorized  to  issue  such  writs  under  and  by 
virtue  of  which  all  property  subject  to  levy  pursuant  to  writs 
issued  from  the  district  court  may  be  attached.  There  is  no 
statute,  or  reason,  inconsistent  with  the  jurisdiction  of  jus- 
tices' courts  in  this  particular.  It  is  true  that  sec.  4645  pro- 
vides that  parties  to  an  action  in  a  probate  or  justice's  court 
cannot  give  evidence  upoa  any  question  which  involves  the 
title  to  or  possession  of  real  property,  nor  can  any  issue  pre- 
senting such  question  be  tried  by  such  court,  and  where  it 
appears  that  such  question  is  involved,  the  probate  court  or 
justice  of  the  peace  must  suspend  all  further  proceedings  in 
the  action  and  certify  the  same  to  the  district  court,  but  it 
does  not  follow  that,  by  issuing  a  writ  of  attachment,  in  exe- 
cution of  which  the  sheriff  levies  upon  real  estate,  a  probate 
court,  or  justice  of  the  peace,  will,  necessarily,  hear  evidence 
upon  a  question,  or  try  an  issue,  involving  title  to  or  posses- 
sion of  real  property.  The  mere  fact  that  such  a  writ  issues 
and  is  levied  upon  real  estate  will  not  change  the  character 
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of  the  evidence  to  be  introduced  at  the  trial.  (Bush  v.  Visant, 
40  Ark.  124, 125.) 

It  is  true  that  under  the  provisions  of  sec.  4736,  a  judgment 
rendered  in  a  probate  or  justice's  court  creates  no  lien  upon 
the  lands  of  the  defendant  until  an  abstract  of  the  same  is 
filed  and  docketed  in  the  ofSce  of  the  clerk  of  the  district 
court,  but  in  this  action  respondents  do  not  claim  a  lien  initi- 
ated by  the  judgment,  but  rather  by  the  attachment.  Where 
land  is  attached  prior  to  judgment  in  the  probate  or  justice's 
court,  the  lien  thereby  created  is  merged  with  the  lien  of  a 
judgment  in  favor  of  the  attaching  creditor,  an  abstract  of 
which  is  subsequently  filed  and  docketed,  and  the  lien  result- 
ing from  such  merger  has  priority  as  of  the  date  of  attach- 
ment in  the  same  manner  as  in  case  of  judgments  and  attach- 
ments procured  in  actions  in  the  district  court.  Therefore, 
when  respondents  purchased  this  land  at  the  sale  in  execu- 
tion of  the  judgment  rendered  in  the  probate  court,  they  pur- 
chased it  clear  of  any  claim  of  appellant  arising  subsequent 
to  the  date  of  the  levy  under  authority  of  the  writ  of  attach- 
ment from  that  court,  for  the  levy  of  the  writ  of  attachment 
issued  out  of  the  district  court,  upon  which  appellant  bades 
her  claim,  was  subsequent  to  the  levy  relied  upon  by  respond- 
ents. (First  Nat  Bank  v.  Lieuallen,  4  Ida.  431,  39  Pac. 
1108.) 

Appellant  cites  the  case  of  Wilson  v.  Madison,  58  Cal.  1, 
urging  that  it  supports  her  contei^Jion  that  a  writ  of  attach- 
ment from  a  justice's  court  cannot  be  levied  upon  land,  but 
that  case  merely  holds  that  where  a  writ  of  attachment  has 
been  issued  from  a  justice's  court  and  a  levy  thereof  is  made 
upon  land,  and  before  an  abstract  of  the  judgment  is  filed,  as 
provided  by  law,  a  homestead  declaration  upon  the  premises 
is  filed  by  the  judgment  debtor,  the  land  cannot  be  sold  upon 
execution  of  the  judgment.  This  is  so  because,  under  the 
laws  of  California,  lands  covered  by  homestead  declarations 
are  subject,  not  to  prior  attachments,  but  to  prior  judgments. 
This  has  been  held  in  the  case  of  McCracken  v.  Harris,  54  Cal. 
81,  where  the  attachment  issued  from  the  district  court  prior 
to  the  declaration  of  homestead.    The  court  held  in  that  case 


Digitized  by  VjOOQIC 


May,  1917.]  Wolteb  v.  Church.  427 

Points  Decided. 

that  the  declaration  having  been  filed  before  judgment,  it 
was  not  subject  to  the  lien  of  attachment.  It  is  evident, 
therefore,  that  the  decision  in  the  case  of  Wilson  v.  Madison, 
supra,  was  not  based  upon  the  theory  that  a  writ  of  attach- 
ment issued  out  of  a  justice's  court  could  not  become  a  lien 
upon  real  estate. 

The  case  of  Dewey  v.  Schreiber  Imp.  Co.,  12  Ida,  280,  85 
Pac.  921,  is  also  cited  by  appellant  in  support  of  her  conten- 
tion that  the  probate  court  had  no  jurisdiction  to  issue  a  writ 
of  attachment  to  be  levied  upon  real  estate.  In  that  case  it 
was  held  that  by  sec.  21,  art.  5,  of  the  constitution,  probate 
courts  were  not  given  power  to  try  or  determine  cases  in 
equity,  and  that  a  statute  purporting  to  confer  upon  them 
the  power  to  foreclose  mechanics'  liens,  mortgages  and  other 
liens  on  real  property  was  imconstitutional  and  void.  That 
decision  has  no  bearing  upon  this  case,  because  in  issuing  the 
writ  of  attachment  the  probate  court  was  not  proceeding  in 
equity,  but  was  merely  making  use  of  a  provisional  remedy 
given  by  the  statutes  in  aid  of  an  action  at  law. 

The  judgment  appealed  from  is  affirmed.  Costs  are 
awarded  to  respondents. 

Budge,  C.  J.,  and  Eice,  J.,  concur. 


(May  23,  1917.) 


ADELHAID  WOLTER,  Respondent,  v.  B.  CHURCH  and 
THOMAS  J.  BYRNE,  Appellants. 

[165  Pac.  621.] 

Dismissal  or  Appisait— Time  vor  Filino  TaANscsiP'r— Bules  of  ths 

OOUBV— DiLIOENCS   IN   PROSBCUTINO   APPEALS — ^StIPULATIOK. 

1.  A  failure  to  file  and  serve  transcript  on  appeal  within  the  time 
specified  by  the  rules  of  this  court  does  not  divest  this  court  of 
jurisdiction. 

2.  Where  a  motion  to  dismiss  for  failure  to  file  transcript  within 
the  time  specified  by  rule  26  of  the  rules  of  this  court  is  made  upon 
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notice,  and  a  showing  is  made  in  opposition  to  such  motion,  the 
showing  should  be  sufficient  to  justify  the  court  in  reinstating  the 
ease  if  it  had  been  previously  dismissed  without  notice. 

3.  Where  upon  appeal  to  this  court  a  transcript  has  not  been 
filed  within  the  time  limited  by  the  rules,  such  appeal  will  be  dis- 
missed upon  motion  in  the  absence  of  a  sufficient  showing  of  dili- 
gence. Facts  examined  and  showing  of  diligence  in  the  prosecution 
of  the  appeal  held  to  be  insufficient. 

4.  A  stipulation  for  obtaining  an  extension  of  time  within  which 
to  file  transcript  on  appeal  to  this  court  should  be  obtained  before 
the  time  limited  by  the  rules  of  this  court  for  filing  such  transcript 
has  expired. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Lincoln  County.  Hon.  P.  J.  Cowen,  Presiding 
Judge. 

Motion  to  dismiss  the  appeal  for  failure  to  file  transcript 
within  the  time  prescribed  by  rule  26  of  the  rules  of  this  court. 
Appeal  dismissecL 

Bissell  &  Hellman,  for  Appellants. 

"General  rules  are  binding  upon  the  court  as  well  as  upon 
the  parties,  except  where  in  the  original  rule  or  body  of  rules 
there  is  power  to  exercise  discretion  in  particular  cases." 
{Quynn  v.  Brooke,  22  Md.  288 ;  Pratt  v.  Pratt,  157  Mass.  503, 
32  N.  E.  747,  21  L.  R.  A.  97;  Magnuson  v.  Billings,  152  Ind. 
177,  52  N.  E.  803 ;  Coyote  etc.  M.  Co.  v.  Ruble,  9  Or.  121 ;  Tay- 
lor  V.  Leesnitzer,  31  App.  D.  C.  92 ;  Royal  Neighbors  of  Amer- 
ica V.  Sinon,  135  111.  App.  599.) 

"Rules  of  court  are  but  means  to  accomplish  the  ends  of 
justice,  and  it  is  always  in  the  power  of  the  court  to  suspend 
its  own  rules  or  to  except  a  particular  case  from  their  opera- 
tion, whenever  the  purposes  of  justice  require  it."  (Pickett 
V.  Wallace,  54  Cal.  147.) 

A.  L.  Fletcher,  for  Respondent 

An  order  extending  the  time  within  which  the  transcript 
on  appeal  may  be  filed  did  not  operate  as  an  extension  of  the 
time  within  which  to  file  the  transcript,  since  the  time  for  SL- 
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ing  had  already  expired  under  the  rules.  It  was  the  duty  of 
the  attorneys  for  appellants,  under  the  statutes  and  rules  of 
the  court,  not  only  to  call  upon  the  clerk  and  ask  him  if  the 
transcript  would  be  ready  within  the  time  prescribed,  but  it 
was  further  the  duty  of  the  attorneys  for  appellants  to  defi- 
nitely ascertain  from  the  clerk  whether  the  transcript  wo  aid 
be  ready  within  sixty  days,  and  if  not,  to  secure  an  extension 
of  time.  {Stout  v.  CunmngTicm,  29  Ida.  809,  812,  162  Pac. 
928.) 

Where  the  transcript  is  not  prepared  and  filed  in  this  court 
within  the  time  and  in  the  manner  prescribed  by  the  rules  of 
this  court,  the  appeal  upon  proper  motion  will  be  dismissed. 
(First  Nat.  Bank  of  American  FaUs  v.  Shaw,  24  Ida.  134, 132 
Pac.  802.) 

RICE,  J. — This  cause  comes  on  at  this  time  upon  a  motion 
to  dismiss  the  appeal.  Several  grounds  for  dismissal  are 
urged,  but  it  will  only  be  necessary  to  consider  the  one  relat- 
ing to  the  failure  of  the  appellants  to  file  and  serve  transcript 
within  the  time  limited  by  rule  26  of  the  rules  of  this  court. 

In  this  case  the  judgment  was  entered  by  the  trial  court  on 
the  23d  day  of  October,  1916.  The  appeal  was  perfected  on 
the  8th  day  of  January,  1917,  and  on  the  21st  day  of  March 
this  motion  to  dismiss  the  appeal  was  filed.  At  the  time  of 
the  motion  the  transcript  had  not  been  filed  and  served,  and 
no  extension  of  time  for  filing  and  serving  the  same  had  been 
applied  for  or  granted. 

It  has  been  decided  in  this  state  that  failure  to  file  and 
serve  transcript  on  appeal  within  the  time  specified  by  the 
rules  of  this  court  does  not  divest  this  court  of  jurisdiction. 
{Stout  V.  Cunningham,  29  Ida.  809,  162  Pac.  928.) 

By  rule  29  such  appeal  may  be  dismissed  without  notice. 
A  case  so  dismissed  may  be  reinstated  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party.  In 
cases  where  the  motion  to  dismiss  for  failure  to  file  transcript 
within  the  time  specified  under  rule  26  is  made  upon  notice, 
and  a  showing  is  made  in  opposition  to  such  motion,  the  show- 
ing should  be  sufficient  to  justify  the  court  in  reinstating  the 
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case  if  it  had  previously  been  dismissed  without  notice.  In 
the  absence  of  such  a  showing  the  case  will  be  dismissed. 

The  principal  showing  of  diligence  in  this  case  consists  in 
setting  forth  the  eflFort  of  appellant's  attorney  to  procure  the 
money  from  one  of  the  appellants  with  which  to  pay  the  derk 
and  reporter  for  transcribing  the  record.  The  affidavit,  how- 
ever, sets  forth  that  the  clerk  of  the  court  and  the  official  re- 
porter did  not  require  their  fees  in  advance,  but  always  in- 
formed the  appellants'  attorney  that  he  might  get  the  money 
from  his  clients  before  they  would  require  payment  The 
affidavit  does  not  state  that  these  officers  misled  him  with  re- 
gard to  the  preparation,  filing  and  service  of  the  transcript 
on  appeal. 

This  showing  would  have  been  proper  in  support  of  an 
application  for  an  extension  of  time  within  which  to  file  the 
transcript.  It  does  not  present  a  sufficient  excuse  for  failure 
to  obtain  an  extension  of  time  within  the  limit  allowed  by 
rule  26.  It  is  not  shown  that  appellants'  attorney  ever 
sought  to  obtain  an  extension  of  time  within  which  to  file  the 
transcript,  nor  is  it  shown  that  there  was  any  excuse  therefor, 
except  that  appellants'  attorney  **may  have  relied  too  im- 
plicitly upon  his  past  ability  to  get  extensions  of  time  for  fil- 
ing of  transcripts,  through  stipulations  with  opposing  counsel 
at  any  time."  Unless  a  valid  excuse  be  shown,  an  appellant 
relying  upon  a  stipulation  that  the  time  for  filing  the  tran- 
script may  be  extended  must  obtain  such  stipulation  before 
the  sixty  days  expire  in  order  to  show  due  diligence. 

In  this  case  we  think  the  showing  of  due  diligence  is  not 
sufficient,  and  that  the  appeal  must  be  dismissed*  Costs 
awarded  to  respondent. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(Jane  11,  1917.) 

JAMES  CALLAHAN,  AppeUant,  v.  HELEN  ELIZABETH 
CALLAHAN,  Eespondent. 

[165  Pac  1122.] 

Bus   AND  PSXJUDIOX  Of  JUDOK — ChANGB  OT  ViNXnt — SHOWING — SUTTI- 
CIBNCT  OT. 

1.  When  a  motion  for  a  ebange  of  venu^,  on  the  gronnd  of  the 
bias  and  prejudiee  of  the  trial  judge,  is  supported  by  a  suifieient 
showing,  it  is  the  duty  of  such  judge  to  grant  a  change  of  venue, 
and  such  duty  is  mandatory  and  not  discretionary. 

2.  A  direct  allegation  of  the  fact  of  prejudice  and  bias  on  th0 
part  of  a  trial  judge,  based  on  the  belief  of  affiant,  and  accom- 
panied by  a  statement  of  the  facts  on  which  the  belief  is  based  as 
complete  as  the  nature  of  the  case  admits  of,  constitutes  a  suffi- 
cient showing  of  bias  and  prejudice,  to  sustain  an  order  for  a  change 
of  venue  on  that  ground,  and  this  is  particularly  true  where  the 
trial  judge  expressly  finds  that  he  is  disqualified  and  that  sufficient 
grounds  exist  therefor. 

3.  An  order  granting  a  change  of  venue  in  a  cause  pending  in 
a  district  court  should,  in  the  absence  of  an  agreement,  transfer  the 
cause  to  the  nearest  court,  judicial  district  and  county,  "where  the 
like  objection  or  cause  for  making  the  order  does  not  exist,"  and 
such  order  should  not  designate  the  judge  before  whom  such  cause 
should  be  tried. 

4.  Held,  order  granting  a  change  of  venue  affirmed,  with  direc- 
tions to  the  trial  court  to  amend  same  in  conformity  with  the  views 
herein  expressed. 

[As  to  application  for  change  of  judge  or  venue  on  the  ground 
of  bias  of  judge  as  ousting  judge  of  jurisdiction,  see  note  in  Ann. 
Gas.  1&16D,  1281.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Appeal  from  an  order  granting  a  change  of  venue  on  the 
ground  of  the  prejudice  of  the  judge.  Affirmed,  unth  direo- 
iions  to  amend  order. 
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Walter  H.  Hanson,  for  Appellant. 

Before  a  change  of  venue  can  be  granted,  or  another  judge 
called  in  upon  the  application  of  the  moving  party  to  try  a 
case,  by  reason  of  the  alleged  prejudice  of  the  judge  of  the 
court  in  which  the  action  is  pending,  it  must  clearly  and 
aflSrraatively  be  established  by  the  showing  upon  which  the 
motion  is  based,  that  the  judge  in  question  has  such  a  bias 
or  prejudice  as  will  in  all  probability  prevent  him  from  deal- 
ing fairly  with  the  party  asking  the  change.  (Higgins  v. 
City  of  San  Diego,  126  Cal.  303,  58  Pac.  700,  59  Pac.  209 ; 
People  v.  Findley,  132  Cal.  301,  64  Pac.  472 ;  Dakan  v.  Su- 
perior Court,  2  Cal.  App.  52,  82  Pac.  1129 ;  Bassford  v.  Earl, 
162  Cal.  115,  121  Pac.  395;  People  v,  Compton,  123  Cal.  403, 
56  Pac.  U;  In  re  Smith,  73  Kan.  743,  85  Pac.  584;  Keating 
V.  Keating,  169  Cal.  754,  147  Pac.  974;  Bell  v.  BeU,  18  Ida. 
636,  111  Pac.  1074.) 

Whatever  knowledge  may  repose  within  the  breast  of  the 
judge  must  appear  by  affidavits.  Inferences  or  presumptions 
arising  from  the  judicial  decision  in  no  wise  control.  The 
judge  must  decide  upon  the  facts  averred  in  the  aflBdavit 
without  reference  to  his  own  knowledge  of  his  state  of  mind. 
{Bassford  v.  Earl,  supra;  People  v.  Compton,  supra;  Keating 
V.  Keating^  supra,) 

The  court  erred  in  changing  the  place  of  trial  of  said  action 
to  the  district  court  of  the  eighth  judicial  district  instead  of 
to  the  district  court  of  some  adjoining  county.  (40  Cyc.  116 ; 
Dudley  v.  Birmingham  Ry,  etc,  Co.,  139  Ala.  453,  36  So.  700 ; 
State  ex  rel,  Hooten  v.  McKinney,  5  Nev.  194 ;  Armstroyig  v. 
Emmet,  16  Tex.  Civ.  242,  41  S.  W.  87;  Isenhart  v.  Hazen, 
10  Kan.  App.  577,  63  Pac.  451.) 

The  court  erred  in  designating  one  of  the  judges  of  the 
eighth  judicial  district  to  try  said  cause  in  said  district. 
(Sess.  Laws  of  1911,  p.  6.  amending  sees.  3821,  3831,  3834  and 
3835,  Rev.  Codes.) 

Harry  H.  Parsons  and  Peatherstone  &  Fox,  for  Respondent. 

The  granting  or  refusing  of  a  change  of  venue  lies  in  the 

sound  discretion  of-  the  trial  judge,  which  will  not  be  dis- 
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turbed  except  upon  the  showing  of  a  clear  abuse  thereof. 
Where  the  moving  party  makes  a  clear  showing  for  a  change 
of  venue,  the  granting  thereof  is  mandatory,  and  the  refusal 
to  grant  is  a  manifest  abuse  of  discretion,  which  will  be  cor- 
rected upon  appeal.  (People  v.  Fivdley,  132  Cal.  301,  64 
Pac.  472;  Rand,  McNally  dt  Co.  v.  Turner,  29  Ky.  Law  Rep. 
696,  94  S.  W.  643 ;  Multnomah  County  v.  Willamette  Towing 
Co.,  49  Or.  204,  89  Pac.  389;  Schilling  v.  Buhne,  139  Cal.  611, 
73  Pac.  431;  State  v.  Armstrong,  43  Or.  207,  73  Pac.  1022; 
Ludwick  V.  Vwarra  Min.  Co.,  171  N.  C.  60,  87  S.  E.  949; 
Stockwell  V.  Haigh,  23  N.  D.  54,  135  N.  W.  764;  Kirkwood 
V.  School  District.  45  Colo.  368,  101  Pac.  343 ;  Crutchfield  v, 
Martin,  27  Okl.  764,  117  Pac.  194;  Carroll  v.  Charleston  & 
S.  R.  Co.,  61  S.  C.  251,  39  S.  E.  364;  Jones  v.  American  Cen- 
tral Ins.  Co.,  83  Kan.  44,  109  Pac.  1077 ;  Day  v.  Day,  12  Ida. 
556,  86  Pac,  531,  10  Ann.  Caa.  260.) 

When  an  affidavit  is  presented  in  general  terms  for  such 
a  change,  and  the  court  has  personal  knowledge  that  he  is 
disqualified  to  sit,  a  change  of  venue  ordered  by  him  upon 
the  aflSdavit,  and  his  own  personal  knowledge  that  he  is  dis- 
qualified, cannot  be  declared  erroneous.  {Edwards  v.  Rus- 
seU,  21  Wend.  (N.  Y.)  68;  Moses  v.  Julian,  45  N.  H.  52,  84 
Am.  Dec.  114;  Gray  v.  Crockett,  35  Kan.  66,  10  Pac.  452.) 

This  court  will  draw  an  inference  of  the  existence  of  such 
bias  and  prejudice  of  the  lower  court  from  the  failure  of  that 
court  to  make  an  affidavit.  {Keating  v.  Keating,  169  Cal. 
754,  147  Pac.  974;  Bassford  v.  Earl,  162  Cal.  115,  121  Pac. 
395;  Jones  V.  American  Central  Ins.  Co.,  supra;  Oibbert  v. 
Washington  Water  Power  Co.,  19  Ida.  637,  115  Pac.  924.) 

In  Gordon  v.  Conor,  5  Ida.  673,  677,  51  Pac.  747,  it  ap- 
peared that  the  appellants  were  entitled  to  a  change  of  venue, 
but  instead  of  granting  the  change  of  venue  the  court  called 
in  another  judge.  This  court  reversed  the  order  of  the  trial 
court  calling  in  another  judge  and  ordered  that  the  venue  be 
changed. 

BUDGE,  C.  J. — ^Appellant  instituted  an  action,  in  the  dis- 
trict court  for  the  first  judicial  district,  in  and  for  Shoshone 
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county,  for  a  decree  of  divorce  from  respondent.  The  re- 
spondent, after  filling  her  answer  and  cross-complaint,  made 
a  motion  for  a  change  of  venue,  upon  the  ground  that  the 
Honorable  William  W.  Woods,  judge  of  said  court,  was  dis- 
qualified, ''because  of  the  bias  and  prejudice  of  the  said 
Judge,"  and  based  her  motion  upon  the  records  and  files  in 
the  action,  and  upon  her  affidavit,  in  which  she  stated :  That 
she  had  been  advised  by  certain  residents  of  Shoshone  county 
and  that  she  believed,  and  therefore  alleged,  that  she  could 
not  have  a  fair  and  impartial  trial  before  said  judge,  by  rea- 
son of  his  friendship  for  appellant  and  prejudice  against 
respondent ;  that  appellant  had  on  numerous  occasions  stated 
to  her  that  he  could  win  any  case  in  which  he  was  a  party 
before  said  judge,  because  of  his  long  friendship  and  the  in- 
fluence which  appellant  had  over  him;  that  in  some  actions 
decisions  had  been  rendered  favorable  to  him,  by  reason  of 
such  influence  and  friendship;  that  when  decisions  had  been 
rendered  against  him  he  had  .lost  solely  on  account  of  the  mis- 
conduct of  his  counsel ;  that  the  judge  had  been  for  more  than 
thirty  years  a  close  and  intimate  friend  and  political  asso- 
ciate of  appellant,  and  by  reason  thereof  respondent  could 
not  have  a  fair  and  impartial  trial ;  and  that  said  judge  was 
apprised  of  certain  matters  which  had  taken  place  between 
the  parties  to  the  action,  looking  to  condonation  and  settle- 
ment, after  the  suit  had  been  filed,  and  would  be  a  material 
witness  upon  the  trial.. 

At  the  hearing  of  the  motion  counter-afiidavits  had  not  been 
filed,  but  the  substance  of  the  counter-showing,  thereafter 
made  and  filed,  was  stated  to  and  considered  by  the  court  in 
making  the  following  order,  to  wit : 

**  .  •  .  .  The  Court  ....  being  fully  advised  in  the  prem- 
ises, and  it  satisfactorily  appearing  to  the  said  Judge  that  he 
is  disqualified  from  trying  the  said  cause,  and  that  sufficient 
ground  exists  therefor, — 

"Now,  therefore,  it  is  ordered,  a  change  of  the  place  of  trial 
of  the  said  action  be  and  the  same  hereby  is  granted,  and  that 
the  said  cause  be  and  the  same  hereby  is  transferred  to  the 
District  Court  of  the  Eighth  Judicial  District  of  the  State 
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of  Idaho,  and  to  the  Honorable  Robert  N.  Dunn,  one  of  the 
Judges  of  the  said  District  Court." 

On  appeal  from  the  above  order,  granting  a  change  of  the 
place  of  trial,  appellant  contends:  First,  that  the  showing 
made  was  insufScient  to  establish  bias  and  prejudice ;  second, 
that  if  the  showing  was  sufficient,  a  change  of  venue  should 
not  have  been  granted,  but  that  another  district  judge  should 
have  been  called  in  to  try  the  case ;  third,  that  if  the  showing 
was  suflScient  and  the  judge  was  within  his  rights  in  ordering 
a  change  of  venue,  that  the  order  is  void  for  insufficiency  in 
that  it  should  have  specified  the  particular  county  to  which 
the  cause  was  transferred;  fourth,  that  if  the  showing  was 
sufficient  the  order  was  void  for  the  reason  that  it  designated 
the  particular  judge,  there  being  two  judges  in  the  district 
to  which  it  was  transferred. 

Upon  the  first  proposition  appellant  relies  mainly  upon  the 
decision  of  this  court  in  Bell  v.  Bell,  18  Ida.  636,  111  Pac. 
1074,  which  reversed  an  order  granting  a  change  of  venue 
under  somewhat  similar  circumstances,  upon  the  ground  that 
the  showing  was  insufficient,  in  that  it  did  not  recite  the  facts 
which  were  relied  upon  to  establish  the  existence  of  prejudice 
and  bias  on  the  part  of  the  judge.  In  the  instant  case  an 
examination  of  the  affidavit  discloses  the  facts  relied  upon 
to  establish  the  existence  of  bias  and  prejudice  on  the  part  of 
the  trial  judge,  which  we  think  are  sufficient.'  {Booren  v. 
McWaiiams,  33  N.  D.  339,  157  N.  W.  117;  Faivre  v.  Mander- 
cheid,  117  Iowa,  724,  90  N.  W.  76;  Morehouse  v.  Morehouse, 
136  Cal.  332,  68  Pac.  976.)     In  the  latter  case  it  was  said: 

"But  here  there  is  a  direct  allegation  of  the  fact  of  preju- 
dice and  bias  on  the  part  of  the  judge ;  and,  though  the  alle- 
gation is  based — as  in  most  cases  it  must  be  based — ^merely  on 
the  belief  of  affiant,  yet  it  is  accompanied  by  a  statement  of 
the  facts  on  which  the  belief  is  based,  as  complete  as  the  na- 
ture of  the  case  admitted  of;  and  this  was  all  that  could 
reasonably  be  required." 

The  latter  case  was  quoted  with  approval  in  Bassford  v. 
Earl,  162  Cal.  115,  121,  121  Pac.  395-398,  wherein  the  order 
denying  the  motion  for  a  change  of  venue  was  reversed,  for 
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the  reason  that  there  was  no  affidavit  of  the  trial  judge  op- 
posing the  movant's  showing,  the  court  saying: 

'*If  such  a  statement  was  necessary  in  answer  to  the  Bass- 
ford  affidavit,  and  not  only  do  we  think  it  was,  but  from  the 
affidavit  of  Mr.  Wheeler  it  seems  so  to  have  been  regarded 
by  the  respondents  to  that  motion,  the  one  person,  who,  with 
an  informed  mind,  could  make  such  a  declaration,  was  the 
judge  himself,  and  he  does  not  do  so." 

The  same  rule  was  announced  in  Keating  v.  Keating,  169 
Cal.  754,  147  Pac.  974;  Jones  v.  American  Cent,  Ins.  Co.,  83 
Kan.  44,  109  Pac.  1077.  Not  only  did  the  trial  judge,  in  the 
case  at  bar,  make  no  such  affidavit,  but,  on  the  contrary,  he 
expressly  finds  in  his  order  that  he  is  disqualified  and  that 
sufficient  ground  exists  for  a  change  of  venue.  The  order, 
therefore,  was  properly  granted. 

Again  referring  to  the  Bell  case,  it  will  also  be  noted  that 
that  case  was  decided  in  1910  and  that  section  4125,  Rev. 
Codes,  has  been  amended  by  ch.  96,  Sess.  Laws  1913,  p.  385, 
to  read  as  follows : 

'*The  court  or  judge  must,  on  motion,  when  it  appears  by 
affidavit  or  other  satisfactory  proof,  change  the  place  of  trial 
in  the  following  cases:  ....  "     (Italics  ours.) 

In  this  amendment  **may"  has  been  changed  to  "must" 
and  the  other  italicized  portion  has  been  added.  Just  what 
the  legislature  intended  to  include  in  the  clause  **  other  satis- 
factory proof"  does  not  appear.  But  where  the  showing  is 
such  as  appears  in  this  record,  and  where  the  trial  judge 
himself  has  expressly  found  that  he  was  satisfied  of  his  own 
disqualification  and  that  sufficient  grounds  existed  for  a 
change  of  venue,  it  would  not  only  be  unjust  to  the  parties 
litigant,  but  it  would  be  an  imposition  upon  the  trial  judge 
for  this  court  to  compel  him  to  try  the  case  under  such  cir- 
cumstances. 

The  second  point  urged  by  appellant  is  equally  without 
merit,  in  view  of  the  language  of  sec.  4126,  Bev.  Codes,  which 
provides  that  whenever  the  judge  is  disqualified  in  an  action, 
**it  must  be  transferred  for  trial  to  such  other  court  of  com- 
petent jurisdiction  as  may  be  agreed  upon  by  the  parties  by 
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stipulation  in  writing  in  open  court,  and  entered  in  the  min- 
utes; or,  if  they  do  not  so  agree,  then  to  the  nearest  court 
where  the  like  objection  or  cause  for  making  the  order  does 
not  exist."  In  other  words,  when  a  motion  for  a  change  of 
venue,  on  the  ground  of  the  bias  and  prejudice  of  the  trial 
judge,  is  supported  by  a  sufficient  showing  it  is  the  duty  of 
such  judge  to  grant  a  change  of  venue,  and  such  duty  is  man- 
datory and  not  discretionary.  {Gordon  v.  Conor,  5  Ida.  673, 
51  Pac.  747.) 

Keeping  the  latter  section  in  mind,  appellant's  third  and 
fourth  objections  are  readily  disposed  of.  It  is  clear  that 
the  parties  did  not  agree  by  stipulation  in  writing,  entered  in 
the  minutes,  or  otherwise,  that  the  cause  should  be  transferred 
to  any  other  court,  and  failing  in  this,  the  judge  being  dis- 
qualified, the  statute  fixes  the  court  to  which  the  cause  should 
be  transferred,  namely,  to  another  district  court  and  "to  the 
nearest  court  where  the  like  objection  or  cause  for  making  the 
order  does  not  exist."  What  is  the  nearest  court  is  a  fact 
of  which  both  the  trial  court  and  this  court  take  judicial 
notice. 

The  order  should  have  transferred  the  cause  to  the  district 
court  of  the  eighth  judicial  district  for  Kootenai  county,  with- 
out designating  what  judge  should  try  the  case.  That  portion 
of  the  order  which  designated  the  particular  judge  must  be 
regarded  as  mere  surplusage,  in  view  of  sec.  3829,  Rev.  Codes, 
as  amended  by  ch.  4,  Sess.  Laws  1911,  p.  6,  which  provides 
that  the  senior  judge  shall  apportion  the  business  of  such  dis- 
trict among  such  judges,  as  equally  as  may  be. 

The  order  appealed  from  is  affirmed,  and  the  trial  judge 
who  made  the  order,  is  directed  to  amend  the  same  in  con- 
formity with  the  views  herein  expressed.  Costs  awarded  to 
respondent. 

Morgan  and  Bice,  JJ.,  concnr. 
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(June  12,  1917.) 

P.  L.  WELLS,  Respondent,  v.  ELLA  CROZIER  GULP  and 
LYNN  W.  GULP,  Her  Husband,  Appellanta. 

[165  Pac.  218.] 

New  TriaIt— Transcript  on  Appeal. 

1.  The  action  of  the  trial  court  in  overruling^  motion  for  new 
trial,  based  in  part  upon  the  minutes  of  the  court,  cannot  be  re- 
Tiewed  where  the  record  of  appeal  fails  to  contain  a  transcript  of 
the  evidence  duly  serttled  by  the  trial  judge. 

2.  A  transcript  of  the  evidence  not  duly  certified  and  settled  by 
the  trial  judge  cannot  be  considered  on  appeal,  either  from  the 
judgment  or  from  the  order  overruling  the  motion  for  new  triaL 

[As  to  what  proceedings  are  inconsistent  with  motion  for  new 
trial  so  as  to  waive  right  to  move,  see  note  in  Ann.  Cas.  1914B,  612.] 

APPEAL  from  the  District  Gourt  of  the  Eighth  Judicial 
District,  for  Kootenai  Gounty.    Hon.  John  M.  Flynn,  Judge. 

Action  to  foreclose  mortgage.  Judgment  for  plaintiff. 
Modified  and  affirmed. 

Lynn  W.  Gulp,  for  Appellants. 

F.  A.  ]tf cMaster  and  Alex  Easberg,  for  Respondent. 

Gounsel  cite  no  authorities  on  points  decided. 

RIGE,  J. — This  is  an  appeal  from  a  decree  foreclosing  a 
certain  mortgage  upon  property  owned  by  the  appellants  and 
from  an  order  of  the  court  overruling  appellants'  motion  for 
new  trial.  The  motion  for  new  trial  was  based  in  part  upon 
the  minutes  of  the  court. 

The  record  on  appeal  purports  to  contain  a  transcript  of 
the  evidence  taken  at  the  trial.  It  does  not  appear  that  this 
transcript  was  ever  settled  by  the  trial  judge  or  certified  by 
him  to  be  correct.  Sec.  4443,  Rev.  Codes,  as  amended  by  1911 
Sess.  Laws,  p.  378^  is  as  follows:  ''The  judgment-roll  and  the 
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affidavits,  or  the  records  and  files  in  the  action ;  ....  as  the 
case  may  be,  nsed  on  the  hearing,  with  a  copy  of  the  order 
made,  shall  constitute  the  record  to  be  used  on  appeal  from 
the  order  granting  or  refusing  a  new  trial,  unless  the  motion 
be  made  on  the  minutes  of  the  court,  and  in  that  case  the 
judgment-roll  and  a  reporter's  transcript  prepared  in  the 
manner  prescribed  by  sec.  4434  of  these  Codes,  with  a  copy 
of  the  order,  shaU  constitute  the  record  on  appeal."  Sec. 
4434,  referred  to  (Sess.  Laws  1911,  p.  379),  requires  that  the 
trial  judge  must  settle  the  transcript  of  the  evidence,  and 
when  so  settled  said  transcript  shall  have  the  force  and  effect 
of  a  bill  of  exceptions  duly  settled  and  allowed.  In  the  ab- 
sence of  such  settlement  by  the  trial  judge  the  purported 
transcript  of  the  evidence  cannot  be  considered  in  this  court. 
Having  failed  to  furnish  this  court  with  the  record  used  by  the 
trial  judge  in  his  consideration  of  the  motion  for  new  trial, 
his  order  overruling  the  same  cannot  be  reviewed  on  this 
appeal.  * 

The  failure  of  the  record  to  contain  a  transcript  of  the 
evidence  duly  certified  and  settled  by  the  trial  judge  leaves 
only  the  judgment-roll  to  be  reviewed  on  the  appeal  from  the 
judgment. 

The  only  assignment  of  error  which  is  material  has  to  do 
with  the  system  of  computation  employed  by  the  court  in 
determining  the  amount  due  upon  the  notes.  It  is  urged 
that  the  court  erred  in  the  computation  as  contained  in  its 
findings  of  fact  and  conclusions  of  law  to  the  effect  that  the 
plaintiff  was  entitled  to  recover  as  principal  and  interest, 
exclusive  of  attorney's  fees  and  costs,  the  sum  of  $2,781.48. 
Appellants  have  submitted  a  computation  table  showing  the 
computation  of  interest  according  to  the  system  used  and 
employed  by  the  court,  and  the  result  thereby  obtained  is 
$55.73  less  than  the  result  reached  by  the  court.  The 
computation  as  submitted  by  appellants  has  been  carefully 
checked  and  found  to  be  substantially  correct,  and  this  finding 
of  fact  and  the  decree  based  thereon  should  be  modified  to 
that  extent. 
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The  cause  is  remanded  to  the  trial  court,  with  instructions 
to  modify  the  judgment  by  deducting  therefrom  the  sum  of 
$55.73,  and  as  so  modified  the  judgment  is  affirmed*  Costs 
awarded  to  respondent. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 

Petition  for  rehearing  denied. 


(June  12,  1917.) 


SAMUEL  KETSER,  Doing  Business  Under  the  Name  and 
Style  of  THE  AMERICAN  GROCERY  CO.,  Appellant, 
V.  THE  CITY  OF  BOISE,  a  Municipality  Uijder  the 
Laws  of  the  State  of  Idaho,  Respondent. 

[165  Pac.  1121.] 

PuBUo  Steiet  —  Obstbuction  —  Permit  fob  —  Bxtogation  —  iNsum- 
ciENT  Complaint. 

1.  The  holder  of  a  permit  to  install  an  obstruction  in  a  publie 
street  or  thoroughfare  for  private  purposes  acquires  no  property  or 
contractual  right  by  reason  of  the  issuance  to  him  of  such  permit, 
and  whenever  the  city  authorities  deem  it  necessary  as  a  police 
regulation  to  vacate  and  revoke  such  permit,  the  holder  thereof 
has  no  alternative,  but  must  comply  with  the  order  of  revocation. 

2.  Held,  that  the  action  of  the  trial  court  in  sustaining  the  de- 
murrer to  the  complaint  and  dismissing  the  action  was  not  error. 

[As  to  right  of  private  person  to  obstruct  street  temporarily,  see 
note  in  1  Am.  St.  840.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  to  enjoin  the  City  of  Boise  from  removing  by  force 
a  gasoline  pump,  installed  by  appellant  on  a  public  street, 
under  a  permit  issued  to  him  by  the  city.  Demurrer  to  com- 
plaint sustained  and  judgment  of  dismissal  affirmecL 
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Van  W.  Hasbrouck,  for  Appellant. 

When  the  right  to  use  the  streets  is  granted  and  accepted 
and  all  conditions  imposed  incident  to  the  right  performed, 
it  ceases  to  be  a  mere  license  and  becomes  a  valid  contract. 
(4  McQuillin,  Mun.  Corp.,  sec.  1616,  and  authorities  cited; 
3  Abbott,  Mun.  Corp.,  sec.  919,  p.  2145,  and  cases  cited; 
Village  of  Madison  v.  Alton  G.  &  St  L,  Traction  Co,,  235  111. 
346,  85  N.  E.  596 ;  Hasty  v.  Huntington,  105  Ind.  540,  5  N.  E. 
559 ;  Peoria  B.  Co.  v,  Peoria  By.  Terminal  Co.,  252  111.  73,  96 
N.  E.  689;  Workman  v.  Southern  Pacific  B.  Co.,  129  Cal.  536, 
62  Pac.  185,  316.) 

The  erection  and  maintenance  of  gasoline  tanks,  and  the 
necessary  pump  for  distributing  the  gasoline  to  the  public  as 
in  the  case  at  bar,  are  not  purely  for  private  purposes,  but, 
on  the  contrary,  are  for  the  purpose  of  serving  the  public. 
{SoAmge  v.  City  of  Salem,  23  Or.  381,  37  Am.  St.  688,  31  Pac. 
832,  24  L.  R.  A.  787.) 

Any  failure  of  the  appellant  to  perform  any  conditions  on 
his  part  to  be  performed,  in  accordance  with  the  whims  of 
the  city's  many  officers,  were  wholly  conditions  subsequent 
to  the  vested  rights  of  the  appellant.  {Citizens'  Horse  By. 
Co.  V.  Belleville,  47  111.  App.  388 ;  People  v.  Blocki,  203  111. 
363,  67  N.  E.  809;  3  Abbott,  Mun.  Corp.,  pp.  2147-2149,  and 
cases  cited.) 

*'A  municipal  corporation  as  well  as  a  private  corporation 
is  subject  to  an  estoppel  in  pais  for  the  words,  acts  or  con- 
duct of  its  oflScers,  as  to  its  business  affairs."  {George  F. 
Blake  Mfg.  Co.  v.  Chicago  Sanitary  District,  77  111.  App.  287; 
McQuillin,  Municipal  Ordinances,  sec.  352,  and  cases  cited.) 

'*A  resolution  of  the  council,  rescinding  its  former  action, 
without  notice  to  defendant  or  opportunity  given  him  to  be 
heard  is,  in  the  absence  of  any  public  necessity  for  such  ac- 
tion, void  as  taking  property  without  due  process  of  law." 
{City  of  Buffalo  v.  Ckadeayne,  7  N.  Y.  Supp.  501;  United 
Electric  Co.  of  New  Jersey  v.  City  of  Ba/yonne,  73  N.  J.  L. 
410,  63  Atl.  996.) 
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Charles  F.  Beddoch,  for  Respondent. 

The  permit  was  for  a  purely  private  purpose,  in  that  it 
authorized  appellant  to  occupy  a  portion  of  one  of  the  public 
streets  of  the  city  with  a  pump,  for  the  sale  of  gasoline,  and 
at  most  it  was  a  mere  license,  revocable  at  any  time.  Appel- 
lant acquired  no  property  right  by  this  permit.  (3  Mc- 
Quillin,  Mun.  Corp.,  1319 ;  Elster  v.  City  of  Springfield,  49 
Ohio  St.  82,  30  N.  E.  274;  City  of  Denver  v.  Girard,  21  Colo. 
447,  42  Pac.  662;  Lacy  v.  Oskaloosa,  143  Iowa,  704,  121  N.  W. 
542,  31  L.  R.  A.,  N.  S..  853 ;  Hibbard  etc.  Co.  v.  Chicago,  173 
ni.  91,  50  N.  E.  256,  40  L.  R.  A.  621;  TeU  City  v.  Bielefeld, 
20  Ind.  App.  1,  49  N.  E.  1090;  Winter  v.  City  of  Montgomery, 
83  Ala.  589,  3  So.  235;  Aivley  v,  Hackensack  Imp.  Commis- 
sion, 64  N.  J.  L.  504,  45  Atl  807 ;  Eddy  v.  Granger,  19  R.  I. 
105,  31  Atl.  831,  28  L.  R.  A.  517;  South  Highlands  Land  Imp. 
Co.  V.  Kansas  City,  100  Mo.  App.  518,  75  S.  W.  383;  City  of 
New  York  v.  United  States  Trust  Co.,  116  App.  Div.  349,  101 
N.  Y.  Supp.  574 ;  Etnerson  v.  Babcock,  66  Iowa,  257,  55  Am. 
Rep.  273,  23  N.  W.  656  j  Norfolk  City  v.  ChamJberlaine,  29 
Gratt.  (Va.)  534.) 

BUDGE,  C.  J. — The  appellant  filed  a  complaint  in  the  dis- 
trict court,  setting  up  the  following  facts:  That  he  was  con- 
ducting a  grocery  business  in  Boise  City;  that  respondent  is 
a  municipality  in  Ada  county;  that  on  the  4th  day  of  May, 
1915,  the  council  of  said  city  passed  a  resolution,  upon  his 
application,  permitting  and  authorizing  him  to  install  a  gas- 
oline tank  for  the  purpose  of  selling  gasoline  to  automobilists 
and  others;  that  pursuant  to  this  permit,  and  relying  thereon, 
he  purchased  a  gasoline  tank  and  pump  and  employed  a 
skilled  plumber  to  install  the  same;  that  the  installation 
thereof  was  completed  on  the  13th  day  of  May,  1915,  with  the 
exception  of  replacing  the  cement  of  the  sidewalk  around  it ; 
that  during  the  installation  thereof  two  members  of  the  city 
council  were  present  and  assisted  him  in  lining  up  the  pump 
with  the  walk;  that  one  of  the  councilmen  came  to  him  and 
stated  that  he  was  authorized  by  the  council  to  investigate  the 
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pump,  which  he  did,  and  stated  to  appellant  that  he  would 
report  the  matter  to  the  council ;  that  said  councilman  came 
back  to  appellant's  place  of  business  and  stated  that  the 
council  objected  to  the  pump,  on  account  of  its  appearance 
and  the  long  arm  projecting  from  it ;  that  appellant  removed 
the  arm  and  agreed  with  the  council  that  he  would  not  use 
the  galvanized  iron,  which  came  with  the  pump,  for  covering 
the  same,  as  the  council  considered  it  unsightly;  that  there- 
after the  council,  without  any  notice  to  appellant,  on  the 
14th  day  of  May,  1915,  held  a  special  meeting,  and  passed 
a  resolution  directing  appellant  to  remove  the  pump,  so 
installed,  within  two  days  from  the  date  of  said  resolution, 
and  that  in  the  event  of  his  failure  so  to  do,  the  street  com- 
missioner was  directed  and  ordered  to  remove  the  pump  and 
place  the  street  in  its  previous  condition,  at  the  expense  of 
appellant;  that  unless  restrained  by  this  court,  said  resolu- 
tion would  be  carried  into  effect,  to  the  great  wrong  aud 
injury  of  appellant,  and  in  violation  of  his  rights  under  said 
permit;  that  the  action  of  the  council  in  ordering  the  pump 
removed  was  without  authority  of  law,  and  wholly  null  and 
void  and  in  violation  of  appellant's  constitutional  rights,  and 
deprived  him  of  the  right  of  due  process  of  law ;  that  he  had 
no  speedy  or  adequate  remedy  at  law;  that  the  purported 
resolution  of  May  14,  1915,  did  not  state  the  correct  state 
of  facts  in  that  it  purported  to  state  that  the  council  directed 
and  instructed  appellant  not  to  install  an  inside  pump  of  the 
type  and  character  intended  to  be  installed ;  that,  on  the  con- 
trary, the  council  never  made  any  objection  to  the  character 
or  the  type  of  pump  not  being  an  outside  pump  until  their 
purported  resolution  of  May  14,  1915;  that  appellant  prior 
to  said  date  had  no  notice  from  the  council  that  the  pump 
was  not  in  accordance  with  the  ordinance  of  the  city  or  not 
a  proper  pump  for  said  purpose;  that,  on  the  contrary,  the 
pump  and  tank  were  inspected  by  the  chief  of  the  fire  de- 
partment of  said  city  and  by  members  of  the  city  council; 
that  the  city  and  members  of  its  council  had  ample  oppor- 
tunity to  observe,  and  did  observe,  the  almost  complete  in- 
stallation of  the  tank  and  pump  before  the  passing  of  said 
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purported  resolution  on  May  14,  1915,  where  and  when  ap- 
pellant first  received  information,  by  his  voluntary  appear- 
ance at  said  council  meeting,  that  the  maintenance  of  the 
pump  would  not  be  permitted ;  that  the  council  and  city  have 
authorized  installations,  and  under  said  authorizations  there 
have  been  installed  in  said  city  pumps  of  the  same  type  and 
character  as  the  pump  installed  by  the  appellant ;  that  appel- 
lant had  performed  all  the  conditions  on  his  part  to  be  per- 
formed under  said  permit,  and  prayed  for  a  temporary  re- 
straining order,  restraining  the  city  from  the  threatened  acts, 
set  forth  in  the  complaint,  and  for  an  order  to  show  cause  why 
the  temporary  restraining  order  should  not  be  made  absolute. 

Respondent  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
injunctive  or  otherwise.  The  demurrer  was  sustained,  and 
appellant  refusing  to  plead  further,  judgment  was  entered, 
dismissing  the  action.     This  is  an  appeal  from  the  judgment. 

Appellant  assigns  the  following  errors:  That  the  court 
erred  in  sustaining  the  demurrer  to  the  complaint,  and  in 
rendering  judgment  in  favor  of  respondent.  The  only  ques- 
tion for  this  court  to  determine  is,  whether  or  not  the  com- 
plaint states  a  cause  of  action. 

The  authorities  dealing  with  the  question  raised  by  the 
demurrer  are  conflicting,  but  we  are  of  the  opinion  that  the 
sounder  rule  and  the  rule  supported  by  the  better  reasoned 
cases  is  to  the  eflfect,  that  the  streets,  from  side  to  side  and 
end  to  end,  belong  to  the  public,  and  are  held  by  the  munici- 
pality in  trust  for  the  use  of  the  public.  The  city  is,  there- 
fore, without  authority,  in  the  absence  of  a  legislative  enact- 
ment expressly  permitting  it,  to  grant  a  private  person  or 
corporation  a  permit  to  erect  or  maintain  a  permanent  ob- 
struction in  a  public  street  or  thoroughfare  for  a  purely  pri- 
vate purpose;  we  have  no  such  statute  in  this  state.  It  fol- 
lows that  anyone  obtaining  a  permit  from  the  city,  for  the 
private  use  of  a  public  street,  as  in  this  case,  takes  the  same 
with  notice  that  it  is  subject  to  revocation  at  the  will  of  the 
city,  and,  indeed  in  this  view,  it  matters  not  whether  the  use 
is  made  in  accordance  with  a  permit  or  without  one,  the  use 
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is  merely  permissive  in  either  event,  and  revocable  at  any 
time  without  notice.  If  the  person  making  such  private  use 
of  a  street  goes  to  expense  he  does  so  at  his  own  risk,  and 
he  will  not  be  heard  to  complain  that  his  property  is  being 
taken  without  due  process  of  law. 

The  holder  of  a  permit  to  install  an  obstruction  in  a  pub- 
lic street  or  thoroughfare,  for  a  private  purpose,  acquires 
no  property  or  contractual  right  by  reason  of  the  issuance  to 
him  of  such  permit,  and  whenever  the  city  authorities,  in  their 
discretion,  deem  it  necessary  as  a  proper  police  measure,  to 
vacate  and  revoke  such  permit,  the  holder  of  the  same  has  no 
alternative,  but  must  comply  with  the  order  of  revocation. 
(3  McQuillin,  Mun.  Corp.,  sec.  1319 ;  EUter  v.  City  of  Spring- 
field,  49  Ohio  St.  82,  30  N.  E.  274;  City  of  Denver  v.  Oirard, 
21  Colo.  447,  42  Pac.  662 ;  Lacy  v.  Oskaloosa,  143  Iowa,  704, 
121  N.  W.  542,  31  L.  B.  A.,  N.  S.,  853;  Hibbard  etc.  Co.  v. 
Chicago,  173  HI.  91,  50  N.  E.  256,  40  L.  B.  A.  621;  City  of 
Tell  City  v.  Bielefeld,  20  Ind.  App.  1,  49  N.  E.  1090;  Wi7iter 
V.  City  of  Montgomery,  83  Ala.  589,  3  So.  235;  Ainley  v. 
Hackensack  Imp.  Commission,  64  N.  J.  L.  504,  45  Atl.  807 ; 
Eddy  V.  Granger,  19  B.  I.  105,  31  Atl.  831,  28  L.  R.  A.  517; 
South  Highland  Land  &  Imp.  Co.  v.  Kansas  City,  100  Mo. 
App.  518,  75  S.  W.  383;  City  of  New  York  v.  United  States 
Trust  Co.,  116  App.  Div.  349,  101  N.  Y.  Supp.  574;  Emerson 
V.  Babcock,  66  Iowa,  257,  55  Am.  Rep.  273,  23  N.  W.  656; 
Norfolk  V.  Chamberlain,  89  Va.  196,  16  S.  E.  730;  Ely  v. 
Campbell,  59  How.  Pr.  (N.  Y.)  333.) 

It  may  be  that  a  different  rule  would  apply  if  the  munici- 
pality had  been  given  the  right  to  grant  such  a  permit  by 
statute.  Some  cases  have  gone  to  the  extent  of  announcing 
a  rule  contrary  to  the  one  herein  expressed,  apparently  upon 
the  theory  that  a  municipality  has  a  right,  in  the  absence 
of  a  statute  authorizing  it,  to  grant  an  irrevocable  license  or 
permit  of  a  private  use  of  the  streets,  so  long  as  such  use  does 
not  materially  interfere  with  the  use  thereof  by  the  public. 
(3  McQuillin,  Mun.  Corp.,  sec.  1319 ;  City  of  Buffalo  v.  Cha- 
deayne,  7  N.  Y.  Supp.  501 ;  Incorporated  Town  of  Spencer  v. 
Andrew,  82  Iowa,  14,  47  N.  W.  1007,  12  L.  B.  A.  115;  First 
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Nat.  Bank  v.  City  of  Emmetsburg,  157  Iowa,  555,  138  N.  W. 
451-456,  L.  R.  A.  1915A,  982;  Smith  v.  City  of  Jefferson,  161 
Iowa,  245,  Ann.  Cas.  1916A,  97,  142  N.  W.  220,  45  L.  B.  A., 
N.  S.,  792.) 

While  the  latter  view  haa  some  very  plausible  arguments 
in  its  favor,  we  are  not  in  accord  with  it,  for,  as  indicated 
above,  the  former  view  is  supported  by  the  weight  of  modern 
authority  and  by  sound  legal  principle. 

The  complaint,  therefore,  does  not  state  a  cause  of  action, 
and  the  demurrer  was  properly  sustained.  The  judgment  is 
affirmed.     Costs  awarded  to  respondent. 

Morgan  and  Bice,  JJ.,  concur. 


(June  13,  1917.) 


NAMPA  HIGHWAY  DISTBICT,  Appellant,  v.  COUNTY 
OF  CANYON,  Bespondent 

[165  Pac.  1126.] 

Counties — ^Highway  Districts — ^Boads  and  Bridges — Cost  o»  Con- 
struction AND  Maintenance — ^Bonds — Apportionment. 

1.  The  board  of  county  commissioneni  has  the  power  and  author- 
ity to  levy  and  collect  taxes  against  all  the  taxable  property  within 
the  county,  including  that  within  a  highway  district,  for  the  pay- 
ment of  bonds,  the  proceeds  whereof  have  been  used  for  the  con- 
struction of  bridges  within  the  county  but  without  the  boundaries  of 
the  district. 

2.  The  provisions  of  sec.  16,  chap.  55,  Sess.  Laws  1911,  p.  129, 
held  to  not  be  applicable  to  the  facts  of  this  case. 

[As  to  validity  of  statute  assessing  cost  of  construction  or  repair 
of  rural  highway  on  land  benefited,  see  note  in  Ann.  Oas.  1913D, 
550.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Canyon  County,  Hon.  Chas.  P.  McCarthy,  Pre- 
siding Judge. 

Action  to  recover  the  sum  of  $573.75  and  to  apportion  cost 
of  bridges.    Judgment  for  defendant.    Affirmed. 
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P.  A.  Hagelin,  A.  L.  Anderson  and  Richards  &  Haga,  for 
Appellant. 

The  highway  board  is  substituted  for  and  takes  the  place 
of  the  board  of  county  commissioners  with  reference  to  high- 
ways within  the  territory  embraced  in  the  district,  and  it 
would  appear  that  the  power  of  the  board  of  county  commis- 
sioners ceases  so  far  as  such  district  highways  are  concerned. 
{Reinhart  v.  Canyon  County,  22  Ida.  348,  353,  125  Pac.  791.) 

The  question  as  to  whether  or  not  the  county  should  reim- 
burse  the  highway  district  because  the  construction  of  such 
bridges  for  which  the  bonds  were  voted  was  not  a  benefit  to 
the  highway  district,  is  to  be  determined  as  provided  by  sec. 
16  of  the  act.     (Reinhart  v.  Canyon  County,  supra,) 

There  is  no  question  as  to  the  uniformity  of  the  assessment 
on  any  class  of  subjects  in  the  case  at  bar.  This  tax  was  not 
levied  for  governmental  purposes,  but  for  the  improvement  of 
highways  according  to  benefits.  (Hettinger  v.  Good  Road 
Dist.  No.  1,  19  Ida.  313,  113  Pac.  721;  Elliott  v.  McCrea,  23 
Ida.  524,  130  Pac.  785 ;  Independent  Highway  Dist.  No.  2  v. 
Ada  County,  24  Ida.  416,  134  Pac.  542.) 

A.  P.  Stone,  H.  A.  GriflSths  and  Scatterday  &  Van  Duyn, 
for  Respondent. 

A  statute  which  contains  no  provision  for  determining 
benefits  is  inoperative.  (2  Elliott  on  Roads  and  Streets, 
p.  43,  sec.  693,  note  51;  Road  Improvement  Dist.  v.  Glover, 
89  Ark.  513,  117  S.  W.  544;  Hettinger  v.  Good  Road  Dist.  No. 
1, 19  Ida.  313,  113  Pac  721.) 

The  theory  upon  which  assessments  are  sustained  is  that 
the  party  assessed  is  locally  and  peculiarly  benefited  over  and 
above  the  ordinary  benefits  which,  as  one  of  the  community, 
he  receives  in  all  such  improvements.  (Page  &  Jones  on 
Taxation  by  Assessments,  p.  21 ;  Wilson  v.  Board  of  Trustees 
of  Sanitary  District  of  Chicago,  133  111.  443,  27  N.  E.  203.) 

Therefore,  such  benefits  are  the  only  benefits  that  are  sus- 
ceptible of  apportionment  herein,  and  if  the  plaintiff  has 
attempted,  as  it  has  in  fact  attempted  in  this  case,  to  appor- 
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tion  general  benefits,  it  is  basing  its  action  upon  the  wrong 
principle. 

MORGAN,  J. — ^This  action  was  commenced  by  appellant, 
a  highway  district,  for  the  purpose  of  causing  to  be  appor- 
tioned between  it  and  Canyon  county,  the  respondent,  of 
which  the  district  is  an  integral  part,  the  cost  of  construction 
of  three  bridges  situated  in  the  county  and  outside  of  the  dis- 
trict. Money  with  which  to  pay  for  building  the  bridges  was 
procured  by  the  issuance  and  sale  of  county  bonds.  It 
appears  that  a  uniform  tax  has  been  levied  upon  all  taxable 
property  in  the  county  for  the  purpose  of  raising  money  with 
which  to  pay  the  interest  on  the  bonded  indebtedness  thus 
created,  and  that  the  sum  of  $573.75  has  been  collected  for 
that  purpose  from  the  owners  of  property  within  the  district. 

It  is  appellant's  contention  that  neither  the  inhabitants  of 
the  district  nor  the  property  situated  therein  are  benefited 
by  the  construction  or  maintenance  of  the  bridges,  and  it  is 
sought,  in  this  action,  to  procure  a  decree  to  that  effect  and 
to  recover  the  money  heretofore  paid,  as  above  mentioned. 

A  trial  was  had  before  the  court  without  a  jury,  which  re- 
sulted in  a  judgment  in  favor  of  defendant  dismissing  the 
action,  from  which  this  appeal  has  been  taken. 

Appellant  was  created  and  is  operating  under  and  by  virtue 
of  chap.  55,  Sess.  Laws  1911,  p.  121,  the  purpose  of  which  act 
is  to  make  possible  the  creation  of  highway  districts  with 
power  to  establish  and  maintain  their  own  system  of  roads, 
and  to  that  end  provision  is  made  for  the  collection,  by  the 
county  wherein  such  a  district  is  situated,  of  taxes  for  road 
and  bridge  purposes  and  the  payment  of  the  money  so  col- 
lected, except  a  small  percentage  thereof,  to  the  highway 
district. 

The  statutory  enactments  providing  the  means  by  which 
taxes  levied  for  road  and  bridge  purposes  shall  be  collected 
and  apportioned  between  the  county  and  highway  district 
have  been  fully  discussed  in  case  of  Beinhart  v.  Canyon 
County,  22  Ida.  348,  125  Pac.  791,  wherein  this  same  bond 
issue  was  called  in  question  by  a  property  owner  of  appel- 
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lant,  and  the  court  there  said  that  the  principal  question  pre- 
sented for  determination  was :  ''Has  the  board  of  county  com- 
missioners the  power  to  bind  the  property  and  levy  taxes 
against  the  property  within  a  legally  organized  highway  dis^ 
trict  for  the  payment  of  bonds  issued  by  the  county  after  the 
organization  of  such  highway  district,  the  proceeds  to  be  used 
in  the  construction  of  a  bridge  within  the  county  but  without 
the  boundaries  of  such  highway  district!"  That  question 
was  answered  by  the  court  in  the  affirmative,  and  it  said: 
*'We  think  it  is  clear  under  the  provisions  of  said  highway 
district  act  and  the  statute  concerning  the  issuance  of  bonds 
for  the  construction  of  bridges,  that  in  a  case  like  the  one  at 
bar  the  board  of  county  commissioners  has  the  power  and  au- 
thority to  levy  the  tax  upon  all  of  the  property  within  the 
county  for  the  payment  of  such  bonds  and  the  interest 
thereon." 

Appellant  relies  for  its  right  to  recover  upon  the  provisions 
of  sec.  16,  chap.  55,  Sess.  Laws  1911,  p.  129,  which  is  aa 
follows : 

**In  case  the  construction,  maintenance,  repair  or  improve- 
ment of  any  highway,  or  portion  thereof,  within  a  county 
and  not  included  within  a  highway  district  in  such  county, 
would  also  be  for  the  benefit  of  such  highway  district,  and 
the  cost  of  such  construction,  maintenance,  repair  or  improve- 
ment would  if  borne  wholly  by  such  excluded  portion,  be  an 
unjust  or  unreasonable  burden  thereon,  or  in  case  the  con- 
struction, maintenance,  repair  or  improvement  of  any  high- 
way, or  portion  thereof,  within  a  highway  district  would  also 
be  for  the  benefit  of  a  portion  or  portions  of  such  county 
which  are  not  included  in  such  highway  district,  and  the  cost 
of  such  construction,  maintenance,  repair  or  improvement 
would,  if  borne  wholly  by  such  highway  district,  be  an  un- 
just or  unreasonable  burden  thereon ;  in  either  of  such  cases 
the  Highway  Board  on  the  one  hand,  and  the  Board  of 
County  Commissioners  on  the  other,  shall  have  power  to  con- 
tract each  with  the  other  for  a  division  and  apportionment  of 
the  cost  of  such  construction,  maintenance,  repair  or  improve- 
ment.   And  in  case  they  fail  to  agree  an  action  may  be  main- 
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tained  in  the  District  Court  of  the  district,  between  such  high- 
way district  and  the  county,  and  the  District  Court  shall  ren- 
der such  judgment  therein  as  shall  be  just  and  equitable  in 
respect  to  such  division  and  apportionment  of  cost;  and  all 
proceedings  in  such  action  shall  be  the  same  as  in  ordinary 
civil  actions,  with  the  same  right  of  appeal  and  other  rights 
and  remedies  as  in  an  ordinary  civil  action  or  against  a  body 
politic  or  political  subdivision." 

A  careful  reading  of  the  foregoing  section  will  disclose  that 
it  does  not  apply  to  this  case.  That  law  is  intended  for  the 
relief  of  the  portion  of  a  county  not  organized  into  a  highway 
district  in  case  road  or  bridge  construction  or  improvement 
is  undertaken  outside  the  boundaries  of  the  district,  by  pro- 
viding that  the  district  may  contribute,  or  be  required  to  do 
so,  in  a  manner  not  otherwise  provided  by  law  toward  the  ex- 
pense of  such  improvement ;  also  that  in  the  event  such  im- 
provement be  within  the  district,  but  beneficial  to  other  por- 
tions of  the  county,  and  the  cost  thereof  is  such  that  it  would 
be  an  unjust  or  an  unreasonable  burden  upon  the  district  the 
county  may  likewise  assist,  or  be  required  to  do  so,  in  a  way 
it  could  not  otherwise  do. 

Neither  of  these  conditions  presents  itself  here.  The 
bridges,  for  the  construction  of  which  this  bonded  indebted- 
ness was  created,  are  outside  the  district,  so  that  is  not  a  case 
for  contribution  under  the  law  from  respondent  in  aid  of 
appellant.  The  expense  of  construction  is  not  claimed  to  be 
an  unjust  or  unreasonable  burden  upon  the  county,  and  it  is 
not  asking  for  contribution  from  appellant. 

Since,  as  held  in  Beinhart  v.  Canyon  County,  supra,  the 
county  commissioners  have  power  and  authority  to  levy  a  tax 
upon  all  taxable  property  within  the  county,  including  that 
within  the  highway  district,  for  the  payment  of  the  bonds  and 
the  interest  thereon,  and  since  the  provisions  of  sec.  16,  supra, 
do  not  apply  to  this  case,  the  action  cannot  be  maintained. 

The  judgment  of  the  trial  court  is  aflSrmed.  Costs  are 
awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


Digitized  by  VjOOQIC 


June,  1917.]     Nelson  v.  McGoldrick  Lumber  Co.  451 

Argument  for  Appellant. 


'     (June  13,  1917.) 

J.  P.  NELSON,  Respondent,  v.  McGOLDRICK  LUMBER 
COMPANY,  Appellant. 

[165  Pac.  1125.] 

Default — ^Motion  to  Vacate — Sufficiency  of  Showing — Appeal  foe 
Delay — Da  mages. 

1.  Where  it  clearly  appears  that  a  default  was  permitted  to  be 
entered  through  the  carelessness  and  negligence  of  a  party,  or  his 
counsel,  for  which  no  reasonable  excuse  is  offered,  it  will  not  be 
vacated  upon  the  theory  that  it  was  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect. 

2.  Under  rule  44  of  the  rules  of  practice  in  this  court,  damages 
may  be  allowed  to  respondent  in  an  amount  not  to  exceed  twelve  per 
cent  of  the  judgment,  where  it  manifestly  appears  the  appeal  has 
been  taken  for  delay. 

[As  to  vacating  of  judgments  on  account  of  negligence  or  mis- 
take of  attorney,  see  note  in  96  Am.  St.  108.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  to  recover  for  labor  performed  and  services  rendered 
in  cutting  and  hauling  certain  cedar  poles.  Default  for  fail- 
ure to  answer  was  entered  and  from  a  judgment  in  favor  of 
plaintiff  and  an  order  denying  a  motion  to  vacate  the  de- 
fault, defendant  appeals.    Affirmed, 

CuUen,  Lee  &  Matthews,  and  Featherstone  &  Fox,  for  Ap- 
pellant. 

Statutes  relating  to  the  vacating  of  default  judgments 
should  receive  a  most  liberal  construction.  (6  Ebicy.  PI.  & 
Pr.,  154;  Walsh  v.  Boyle,  94  Minn.  437,  103  N.  W.  506;  Lemon 
V.  Huhhard,  10  Cal.  App.  471,  102  Pac.  554;  HiUl  v.  Vining, 
17  Wash.  352,  49  Pac.  537.) 

A  default  was  set  aside  by  this  court  in  the  following  cases : 
Pease  v.  County  of  Kootenai,  7  Ida.  731,  65  Pac.  432 ;  Estate 


Digitized  by  VjOO^IC 


452  Nelson  v.  McOoldbick  Lumbeb  C!o.     [30  Idaho, 

Argument  for  BeBpondent. 

of  Pittock,  15  Ida.  47,  96  Pac.  212 ;  Shumake  v.  Shumake,  17 
Ida.  649,  107  Pac.  42;  Parsons  v.  Wrhle,  19  Ida.  619,  115 
Pac.  8. 

Every  reasonable  doubt  in  such  cases  will  be  resolved  in 
favor  of  a  trial  upon  the  merits.  {Humphreys  v.  Idaho  Gold 
Mines  Dev.  Co.,  21  Ida.  126,  120  Pac.  823,  40  L.  B.  A.,  N.  S., 
817;  Coleman  v.  Security  Savings  Soc,  57  Wash.  675,  107 
Pac.  842;  Reitmsir  v.  Siegmund,  13  Wash.  624,  43  Pac.  878; 
Hermance  v.  Cunningham,  49  Neb.  897,  69  N.  W.  311 ;  Oris- 
wold  Linseed  OH  Co.  v.  Lee,  1  S.  D.  531,  36  Am.  St.  761,  47 
N.  W.  955;  HoHon  v.  New  Pass  Oold  &  Silver  Min.  Co.,  21 
Nev.  184,  27  Pac.  376,  1018;  Howe  v.  Coldren,  4  Nev.  171; 
Rosebud  Lumber  Co.  v.  Serr,  22  S.  D.  389,  117  N.  W.  1042; 
Ordway  v.  Suchard,  31  Iowa,  481.) 

Wm.  D.  Keeton  and  E.  N.  La  Yeine,  for  Respondent. 

The  laches  and  delays  in  this  case  do  not  constitute  any 
mistake,  surprise,  inadvertence  or  any  neglect  which  can 
be  excused.  Neglect  to  be  in  a  position  to  answer  seventy- 
six  days  after  the  defendant  had  been  served  with  summons 
and  complaint  does  not  come  within  neglect  which  should  be 
excused  by  a  court,  nor  does  it  show  diligence  on  the  part  of 
appellant.  The  appellant  does  not  show  that  it  made  any 
mistake,  or  that  it  was  surprised.  It  was  not  misled  or  de- 
ceived in  any  way.  {Morbeck  v.  Bradford-Kennedy  Co.,  19 
Ida.  83,  113  Pac.  89.) 

There  is  no  press  of  business  shown  which  is  excusable,  and 
no  excuse  for  the  laches  in  this  case  is  presented  by  the  show- 
ing of  the  appellant.  {BaUey  v.  Taaffe,  29  Cal.  422,  423; 
Bowen  v.  Webb,  34  Mont.  61,  85  Pac.  .739;  Scilley  v.  Bab- 
cock,  39  Mont.  536,  104  Pac.  677;  Lovell  v.  WiUis,  46  Mont. 
581,  Ann.  Cas.  1914B,  587,  129  Pac.  1052,  43  L.  B.  A.,  N.  S., 
930 ;  Brumbaugh  v.  Stockman,  83  Ind.  583 ;  Church  v.  Lacy, 
102  Iowa,  235,  71  N.  W.  338;  HaU  v.  Whittier,  20  Ida.  120, 
116  Pac.  1031.) 

There  is  no  justice  in  permitting  one  party  to  obtain  an 
undue  or  unfair  advantage  .through  neglect  or  mistake  of  the 
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other's  attorney.     {Jones  v.  Vane,  11  Ida.  353,  363,  82  Pac. 
110.) 

MORGAN,  J. — This  action  was  commenced  on  September 
10,  1915.  On  October  7th,  appellant  filed  a  demurrer  to  the 
complaint,  which  was  overruled  on  November  Ist,  and  ap- 
I)ellant  was  given  twenty  days  in  which  to  answer.  By  stip- 
ulation the  time  was  extended  to  and  including  November 
27th,  and  on  December  2d,  no  answer  having  been  filed,  the 
default  of  appellant  was  entered.  On  December  15th,  no 
other  or  further  appearance  having  been  made,  respondent 
offered  proof  in  support  of  the  allegations  of  his  complaint 
and  was  awarded  judgment  in  the  sum  of  $523.43  and  costs. 

On  January  19,  1916,  appellant  caused  to  be  served  upon 
counsel  for  respondent  a  motion  and  notice  of  motion  to 
vacate  the  default  and  for  permission  to  answer,  together  with 
an  affidavit  in  support  thereof,  and  a  proposed  answer  to  the 
complaint.  These  papers  were  filed  on  January  31st,  at 
which  time  the  motion  was  heard  and  denied.  This  appeal  is 
from  the  judgment  and  from  the  order  denying  the  motion. 

The  assignments  of  error  bring  before  us  for  review  the 
showings  made  in  support  of  and  in  opposition  to  the  motion 
above  mentioned  and  the  action  of  the  trial  court  thereon. 

It  appears  from  the  affidavit  of  W.  J.  Matthews,  of  coun- 
sel for  appellant,  that  it  was  necessary,  in  order  to  ascertain 
the  facts  from  which  to  prepare  an  answer,  to  confer  with  J. 
P.  Armfield,  appellant's  codef endant ;  that  some  difficulty 
was  encountered  in  locating  Armfield,  and  that  on  November 
13th,  it  was  found  he  was  in  Pullman,  Washington ;  that,  al- 
though  affiant  communicated  with  him,  both  by  telephone  and 
letter,  and  offered  to  pay  all  expenses  of  the  trip  if  he  would 
go  to  Spokane,  Washington,  where  affiant  resided,  in  order 
to  confer  with  counsel  for  appellant  relative  to  the  facts  in 
the  case,  he  declined  to  do  so,  and  it  was  not  until  on  or  about 
November  29th  that  appellant  received  a  letter  from  him  pur- 
porting to  give  the  necessary  information,  and  that  because 
of  this  fact  it  was  impossible  to  file  the  answer  at  an  earlier 
date.  It  further  appears  from  this  affidavit  that  the  answer 
was  actually  prepared  by  affiant  prior  to  November  27th,  and 
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that  some  delay  was  occasioned  because  it  was  desired  that  the 
verification  thereto  be  made  by  Roy  Lammers,  manager  of 
appellant,  who  was  absent  from  Spokane  and  who  had  knowl- 
edge of  the  matters  therein  alleged. 

Aside  from  the  contradictory  statements  contained  in  this 
affidavit,  by  reason  of  which  it  is  not  very  persuasive,  it  does 
not  state  facts  sufficient  to  invoke  the  benefits  of  sec.  4229, 
Rev.  Codes,  wherein  it  is  provided:  ''The  court  may  .... 
relieve  a  party,  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect." 

While  the  answer  in  this  case  was  due  on  November  27th, 
it  conclusively  appears  that  no  effort  whatever  was  made 
to  procure  a  further  extension  of  time,  nor  was  counsel  for 
respondent  communicated  with  upon  the  subject  by  counsel 
for  appellant  until  December  6th,  four  days  after  the  de- 
fault had  been  entered,  nor  does  any  reason  appear  why  such 
extension  was  not  applied  for.  The  record  before  us,  taken 
as  a  whole,  does  not  show  that  the  default  was  permitted  to 
be  entered  through  the  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  of  appellant,  or  of  its  counsel,  but  does  dis- 
close that  it  was  due  to  carelessness  and  negligence  for  which 
no  reasonable  excuse  was  offered.  The  rule  that  defaults  will 
not  be  vacated  under  such  circumstances  has  long  been  well 
established  in  this  state.  (Domer  v.  Stone,  27  Ida.  279,  149 
Pac.  505,  and  cases  therein  cited.) 

From  the  facts  disclosed  in  this  record  it  manifestly  ap- 
pears that  this  appeal  is  entirely  without  merit,  and  was  taken 
for  delay.  Damages  in  the  sum  of  $62.81,  being  12%  of  the 
amount  of  the  original  judgment,  exclusive  of  costs,  will 
therefore  be  allowed  to  respondent  under  rule  44  of  the  rules 
of  practice  in  this  court.  {Wilds  v.  Brown,  27  Ida.  218,  148 
Pac.  469.) 

The  trial  court  is  hereby  directed  to  amend  the  judgment 
by  adding  thereto  the  said  sum  of  $62,81.  The  order  ap- 
pealed from  and  the  judgment,  so  amended,  are  affirmed. 
Costs  are  awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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BOISE  CITY,  a  Municipal  Corporation,  Respondent,  t. 
NATIONAL  SURETY  COMPANY,  a  Corporation, 
Appellant. 

[165  P&c.  1131.] 

Skweb  CoNSTEUcnoN  Contract  Wfth  Citt — ^Bkeacr  ot  Contract — 
Completion  of  Conteaot  by  City — Measure  of  Damages — Sal- 
ABIES  OF  Citt  Officials  as  Item  of  Damage. 

1.  Where  a  party  is  damaged  by  breach  of  a  construction  con- 
tract by  the  failure  of  the  contractor  to  complete  it,  the  measure  of 
damages  is  the  cost  necessarily  and  reasonably  incurred  in  complet- 
ing the  contract,  whether  he  does  the  work  himself  or  employs  others 
to  do  it  for  him. 

2.  Where  sewers  have  been  constructed  for  a  municipality  and 
accepted  upon  condition  that  the  contractor  would,  upon  notice,  re- 
pair or  relay  any  portion  of  said  sewer  should  the  same  prove  to  be 
defective,  and  where  thereafter  a  portion  of  the  same  is  found  to 
be  defective  and  notice  thereof  is  duly  given  and  the  municipality 
is  compelled  to  repair  and  complete  the  system,  it  is  entitled  to  re- 
cover, upon  the  bond,  all  amounts  necessarily  expended  upon  the 
portion  of  the  work  included  in  the  notice,  for  materials,  labor  and 
salaries  of  regularly  employed  officials  actually  engaged  upon  such 
work. 

3.  Held,  that  the  judgment  in  this  ease  must  be  modified,  so  as 
to  include  only  such  sums  for  cost  of  materials,  labor  and  salaries 
of  regularly  employed  city  officials,  actually  engaged  upon  the  work, 
as  were  devoted  to  the  portion  of  the  work  included  in  the  notice. 

[As  to  validity  of  statute  providing  for  recovery  of  attorneys' 
fees  in  action  for  collection  of  special  assessment,  see  note  in  Ann. 
Caa.  1912A,  692.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Carl  A.  Davis,  Judge. 

Action  upon  a  surety  bond  brought  by  Boise  City  against 
the  National  Surety  Company,  as  surety  for  the  Reliance 
Construction  Company.    Judgment  for  plaintiff.    Modified. 
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V.  P.  Coffin,  for  Appellant 

The  proper  measure  of  damages  to  be  applied  to  this  case 
is  the  cost  of  making  the  repairs  specified.  Bat  in  making 
these  repairs  the  city  acted  under  the  duty  of  doing  the  work 
at  the  reasonable  cost  thereof,  and  of  using  such  facilities  as 
it  might  have  to  do  so  as  cheaply  as  possible.  This  duty 
rests  upon  the  city  under  the  general  rule  that  a  party  in- 
jured by  breach  of  contract  is  bound  to  use  all  reasonable 
means  available  to  minimize  damage.     (8  B.  C.  L.  442.) 

J.  P.  Pope  and  S.  L.  Tipton,  for  Respondent. 

There  is  a  line  of  cases  which  is  quite  analogous  to  this 
case.  These  cases  involve  the  question  as  to  whether  a  city 
can  include  in  the  cost  of  a  public  improvement  the  services 
of  regular  salaried  employees  as  a  part  of  the  special  assess- 
ment against  the  property  in  the  district.  {Oibson  v.  City 
of  Chicago,  22  111.  566;  Cuming  v.  Orand  Bapids,  46  Mich. 
150,  159,  9  N.  W.  141;  BerUteau  v.  Detroit,  41  Mich.  116, 
1  N.  W.  899.) 

BUDQE,  C.  J. — The  Reliance  Construction  Company,  of 
Portland,  Oregon,  between  May,  1912,  and  June,  1913,  under 
contract  with  the  respondent  constructed  a  sewer  system  in 
Boise,  which  when  completed  was  accepted  conditionally  by 
the  city,  the  latter  reserving  the  right,  within  a  period  of 
twelve  months  from  date  of  the  acceptance,  upon  ten  days' 
notice  to  the  contractor,  to  require  certain  portions  of  said 
sewer  system  to  be  relaid  or  repaired.  The  acceptance  was 
contained  in  a  resolution  of  the  city  council  which  required 
the  company  to  give  a  bond  in  the  sum  of  five  thousand  dol- 
lars for  the  faithful  performance  of  the  repairs.  This  bond 
was  given,  with  appellant  as  surety.  The  condition  of  the 
bond,  80  far  as  material,  is  as  follows : 

**  Whereas,  the  City  Council  of  Boise  City,  Idaho,  on  the 
SLst  day  of  May,  1913,  adopted  resolution  No.  239  by  which 
said  sewer  system  was  accepted  conditionally  to  the  effect  that 
the  contractor  be  required  upon  ten  days'  notice,  within  the 
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period  of  twelve  months,  to  do  such  further  work  in  the  re- 
pairing of  said  sewer  system,  so  as  to  make  the  same  accept- 
able to  the  Council  of  said  City." 

On  November  19,  1913,  there  were  transmitted  to  the 
Beliance  Construction  Company  a  copy  of  a  resolution  of 
the  city  council,  requiring  the  city  engineer  to  specify  what 
was  necessary  to  complete  the  system,  and  make  it  acceptable 
to  the  city ;  together  with  a  letter  from  the  engineer  designat'^ 
ing  certain  portions  of  the  sewer  as  ''needing  to  be  re- 
cemented." 

After  this  notice  was  duly  given,  the  work  specified  in  the 
letter  was  not  done  by  the  company  to  the  satisfaction  of  the 
council,  and  the  city  performed  the  necessary  work  and 
brought  this  suit  against  the  appellant  upon  the  bond  for 
reimbursement.  A  statement  of  the  costs  and  expenses  in- 
curred by  the  city  was  in  substance  as  follows: 
"1.  Material $   298.84 

2.  Labor  account 1,606.24 

3.  Salaries  of  salaried  employees  of  the  City  dur- 

ing the  time  that  they  were  engaged  upon  this 

work: 

A.  M.  Ashline $609.60 

•J.  M.  HoUister 85.35 

Robert  Stevenson 156.35 

$851.30     851.30 

Total $2,756.38" 

The  case  was  tried  before  the  court  without  a  jury,  and 
upon  its  findings  of  fact  and  conclusions  of  law  judgment  was 
rendered  for  the  respondent  in  the  sum  of  $1,536.25.  From 
which  judgment  this  appeal  was  taken.  Appellant  assigned 
the  following  errors : 

**1.  That  the  evidence  relating  to  the  item  of  $1,606.24,  for 
labor  is  insufficient  to  support  and  does  not  authorize  a  judg- 
ment against  the  appellant  on  account  of  said  labor  in  excess 
of  forty-five  (45)  per  cent  of  said  amount,  or  $722.81. 

"2.  That  the  evidence  relating  to  the  item  of  $851.30  for 
salaries  of  regular  salaried  employees  of  the  City  of  Boise  is 
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insufScient  to  support  and  does  not  authorize  a  judgment 
against  the  appellant  on  account  thereof  in  any  sum  of 
money  whatever. 

''3.  That  the  evidence  is  insufScient  to  support  and  does 
not  authorize  a  judgment  against  the  appellant  in  excess  of 
the  following,  to- wit: 

Material $   798.84 

Labor 722.81 

Total $1,021.65" 

The  evidence  shows  that  only  forty-five  per  cent  of  the 
time  and  labor  devoted  to  the  work  of  completing  the  system 
was  expended  by  the  city  upon  the  work  specified  in  the 
notice  contained  in  the  letter  from  the  city  engineer  to  the 
Reliance  Construction  Company.  This  would  reduce  the 
labor  account  to  the  sum  of  $722.81.  Appellant  admits  its 
liability  for  this  amount,  and  for  the  amount  specified  for 
material,  to  wit :  $298.84,  but  contends  that  the  items  totaling 
$851.30,  included  in  the  third  subdivision  of  the  statement 
above  quoted  and  covering  salaries  of  salaried  employees  of 
the  city  during  the  time  they  were  engaged  upon  the  work, 
was  improperly  included  in  the  expenses  incurred  by  the.  city 
in  making  the  repairs,  and  seeks  to  defeat  the  recovery  of 
these  items  under  the  rule  **that  a  party  injured  by  breach 
of  contract  is  bound  to  use  all  reasonable  means  available  to 
minimize  the  damage."    Appellant  says  in  its  brief: 

'*  Recognizing  this  rule,  the  city  employed  upon  this  work 
three  of  its  regular  salaried  employees,  and  thus  materially 
reduced  the  cost  to  it  of  making  the  repairs.  We  believe 
that  this  reduction  in  the  cost  to  the  city  of  doing  this  work 
should  lawfully  inure  to  the  benefit  of  the  appellant,  and  that 
therefore  the  salaries  of  these  employees  during  the  time 
they  were  engaged  upon  the  work  is  not  a  lawful  charge 
against  appellant." 

With  this  position  we  are  not  in  accord,  the  theory  upon 
which  sums  expended  in  an  effort  to  minimize  or  mitigate 
damages  are  recoverable  is,  that  they  are  expended  for  the 
benefit  of  and  in  the  interest  of  the  party  causing  the  dam- 
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age.  It  is  immaterial  whether  a  party  damaged  by  a  breach 
of  contract  completes  the  work  himself  or  employs  others  to 
complete  it  for  him.  The  measure  of  his  damages  is  the 
reasonable  cost  incurred  in  completing  the  work  contracted 
to  be  done,  according  to  the  terras  and  provisions  of  the  con- 
tract. And  in  this  case  the  measure  of  damages  would  be  the 
same  whether  the  work  was  done  by  the  employees  of  the 
city  or  by  some  third  party  under  its  direction.  {Newton  v, 
Devlin,  134  Mass.  490;  George  A.  Fuller  Co.  v.  Doyle,  87  Fed. 
687-693;  Owen  v,  GUes,  157  Fed.  825,  85  C.  C.  A.  189.) 

The  use  by  the  city  of  regularly  salaried  employees  in  com- 
pleting this  work  and  making  the  necessary  repairs,  so  far  as 
the  same  were  included  within  the  notice,  may  be  likened  to 
the  situation  of  a  party  who  does  the  necessary  work  in 
mitigation  of  damage  himself  rather  than  employ  others  to 
do  it  for  him.  There  is  no  rule  of  law  which  requires  one  to 
do  another's  work  for  a  less  wage  than  would  be  required 
to  employ  someone  else  to  do  the  same  work  in  a  like  manner, 
The  charge  for  salaries  of  these  regular  employees  of  the  city 
was  properly  included  as  an  item  of  expense.  But  as  has 
already  been  noted,  according  to  the  testimony  on  behalf  of 
respondent,  only  forty-five  per  cent  of  the  time  was  devoted 
to  the  work  specified  in  the  notice.  Upon  this  basis  respond- 
ent would  only  be  entitled,  to  include  in  this  item  forty-five 
per  cent  of  the  salary  item,  or  $382,09.  The  sums,  then,  for 
which  respondent  was  entitled  to  judgment  are  as  follows : 

1.  Material $  298.84 

2.  Labor  account 722.81 

3.  Salary  account 383.09 

Total $1,404.74 

It  is  impossible  to  determine  from  the  record  or  from  the 
findings  upon  what  theory  the  trial  court  arrived  at  the  sum 
of  $1,536.25,  for  which  judgment  was  rendered ;  the  findings 
are  not  specific.  The  findings  and  judgment  should  be  modi- 
fied in  accordance  with  the  views  herein  expressed,  and  it  is 
80  ordered.    Costs  awarded  to  appellant. 

Morgan  and  Rice,  JJ.,  concur. 
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(June  16,  1W7.) 

CITIZENS'  STATE  BANE  OP  SANDPOINT,  a  Corpora- 
tion,  AppeUant^  v,  HEQBERT  E.  THOMASON.  Re- 
spondent 

[167  P^e.  22.] 

Pbomissobt  Noti — GbNDinoNAL  Deuvebt — Eyidknce. 

1.  Evidence  examined  and  held  insufficient  to  establisli  respond- 
ent's claim  that  there  was  a  eonditional  deliyerj  of  the  note. 

2.  Evidence  examined  and  held  sufficient  to  eetablisfi  that  the 
note  was  delivered  as  a  present  obligation. 

[As  to  the  necessity  that  a  note,  in  order  to  be  negotiable,  shall 
be  an  unconditional  promise  to  pay,  see  note  in  42  Am.  Bapu  366w] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Bonner  County.    Hon.  R.  N.  Dunn,  Judge. 

Action  on  promLssory  note.  Judgment  for  defendant. 
Reversed. 

H.  H.  Taylor,  for  Appellant. 

Parol  agreements,  varying  the  terms  of  the  subscription  to 
stock,  and  the  note  such  as  testified  to  by  the  respondent  are 
inadmissible.  (American  Ods  etc.  Co.  v.  Wood,  90  Me.  516, 
38  Atl.  548,  43  L.  R.  A.  449,  and  notes ;  Hurt  v.  Ford,  142  Mo. 
283,  44  S.  W.  228,  41  L.  R.  A.  823 ;  Williams  v.  Mi.  Hood  Ry. 
etc.  Co.,  57  Or.  251,  Ann.  Cas.  1913A,  177,  110  Pac.  490,  111 
Pac.  17 ;  Shriner  v.  Meyer,  171  Ala.  112,  Ann.  Cas.  1913A, 
1103,  55  So.  156 ;  Loomis  v.  New  York  Central  etc.  R.  Co.,  203 
N.  Y.  359,  Ann.  Cas.  1913A,  928,  96  N.  E.  748.) 

Whether  respondent  contends  that  Selzer  &  Taylor  were 
principals  or  agents  of  the  Western  States  Life  Insurance  Co., 
a  conditional  or  contingent  delivery  could  not  be  made  to  them 
as  principals  or  agents  as  it  would  become  an  absolute  de- 
livery.    (3  R.  C.  L.  860,  861,  862.) 

While  a  conditional  delivery  may  be  shown  as  between  the 
original  parties,  parol  evidence  cannot  be  introduced  to  show 
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a  conditional  delivery  except  as  between  the  original  parties. 
(Burke  v.  Dvlaney,  153  U.  S.  228,  14  Sup.  a.  816,  38  L.  ed. 
700;  note,  3  Ann.  Caa.  561.) 

Evidence  of  oral  agreements  made  prior  to  the  signing  of 
a  note  and  subscription  such  as  this  is  not  admissible  to  vary 
the  terms  of  the  written  agreement,  and  the  note  and  sub- 
scription taken  together  constitute  the  written  agreement 
herein.  (Fralick  v.  Mercer,  27  Ida.  360, 148  Pac.  906;  Smith 
V.  WaUace  National  Batik,  27  Ida.  441, 150  Pac.  21.) 

Q.  H.  Martin,  for  Respondent 

An  instrument  may  be  delivered  to  the  payee  on  condition, 
the  observance  of  which  is  essential  to  its  validity.  (Rev. 
Codes,  sec.  3473 ;  3  R.  C.  L.  863,  and  cases  there  cited ;  Beach 
V.  Nevins,  162  Fed.  129,  89  C.  C.  A.  129,  18  L.  R.  A.,  N.  S., 
288;  Bwrke  v.  Dvlaney,  153  U.  S.  228,  14  Sup.  Ct.  816,  38 
L.  ed.  700;  McFarland  v.  Sikes,  54  Conn.  250,  1  Am.  St.  Ill, 
7  Atl.  408.) 

Evidence  is  properly  received  that  a  note  executed  because 
of  a  certain  agreement  between  the  payee  and  maker  that 
until  certain  acte  were  done,  the  transaction  should  not  be 
deemed  completed  and  the  note  enforceable.  {Hughes  v. 
Crooker,  128  Am.  St.  611,  612,  note.) 

By  contemporaneous  parol  agreements,  it  may  be  shown 
that  a  note  executed  and  delivered  is  not  to  be  enforced  as  a 
present  contract,  as  a  defense  to  a  suit  upon  the  note.  {Faux 
V.  Fitler,  223  Pa.  568,  132  Am.  St.  742,  72  Atl.  891;  Eessler 
V.  PareUus,  107  Minn.  224,  131  Am.  St.  459,  119  N.  W.  1069; 
Oandy  v.  Weckerly,  220  Pa.  285,  123  Am.  St.  691,  69  Atl.  858, 
18  L.  R.  A.,  N.  S.,  434;  Carroll  v.  Nodine,  41  Or.  412,  93  Am. 
St.  743,  69  Pac.  51;  Citizens'  Bank  v.  Millett,  103  Ky.  1,  82 
Am.  St.  546,  44  S.  W.  366,  44  L.  R.  A.  664;  Sloan  v.  Oibbes, 
56  S.  C.  480,  76  Am.  St.  559,  35  S.  E.  408 ;  Jones  on  Evidence, 
2d  ed.,  sees.  471-495 ;  Ware  v.  Allen,  128  U.  S.  590,  9  Sup. 
Ct.  174,  32  L.  ed.  563;  Smith  v,  DoUerweich,  200  N.  Y.  299, 
93  N.  E.  985,  33  L.  R.  A..  N.  S..  892:  Benton  v.  Martin,  52 
N.  Y.  570.) 
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RICE,  J. — This  is  an  action  upon  a  promissory  note  in  the 
sum  of  $2,500,  executed  by  Hegbert  E.  Thomason,  respondent 
herein,  payable  to  himself  and  indorsed  and  delivered  by  him 
to  Selzer  &  Taylor,  who  subsequently  indorsed  and  delivered 
the  note  to  the  appellant  herein. 

The  respondent  denied  that  the  note  waa  executed  and  de- 
livered unconditionally  for  value.  As  an  affirmative  defense 
respondent  alleged  that  prior  to  the  signing,  indorsing  and 
delivery  of  the  note,  said  Selzer  &  Taylor  agreed  to  and  with 
him  that  they  had  for  sale  and  delivery  certain  shares  of  the 
capital  stock,  of  a  corporation  known  as  the  Western  States 
Life  Insurance  Company,  and  that  they  offered  to  sell  to  re- 
spondent one  hundred  shares  thereof  for  $2,500;  that  re- 
spondent advised  them  that  if  he  should  make  a  prospective 
sale  of  certain  mining  properties  located  at  Jarbridge,  Nev., 
he  would  purchase  one  hundred  shares  of  said  stock  at  $25 
per  share;  that  he  would  execute  and  deliver  the  note  in  suit 
in  this  case  upon  condition  that  the  purchase  of  said  stock 
and  execution  and  delivery  of  said  note  therefor  should  not 
be  treated  or  deemed  as  a  present  contract ;  that  if  said  min- 
ing deal  at  Jarbridge,  Nev.,  fell  through,  this  respondent 
should  not  be  required  to  take  said  stock  and  pay  therefor, 
and  that  if  at  any  time  prior  to  the  maturity  thereof  the  re- 
spondent desired  to  withdraw  from  the  purchase  of  said  stock 
and  the  payment  therefor  as  evidenced  by  said  note,  the  re- 
spondent should  notify  Selzer  &  Taylor  to  that  effect,  and 
that  respondent's  aj^reement  to  purchase  said  stock  should 
not  thereafter  be  enforceable,  but  should  be  canceled  and  said 
note  returned  to  him.  Respondent  further  alleged  that  the 
mining  deal  on  the  Jarbridge  property  fell  through;  where- 
upon he  elected  not  to  complete  the  purchase  of  said  stock, 
nor  to  take  the  same  or  to  pay  therefor,  and  notified  Selzer  & 
Taylor  of  such  election. 

The  evidence  in  support  of  the  affirmative  defense  is  that 
of  Thomason,  the  maker  of  the  note,  and  is  as  follows : 

'*  Selzer  &  Taylor  came  over  several  times  to  see  me  in  re- 
gard to  selling  stock,  and  I  told  them  I  was  not  financially 
able  to  buy  any  stock  for  the  reason  that  I  had  gone  into  a 
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mining  deal  at  Jarbridge,  Nev.,  and  that  I  had  tied  up  all 
my  idle  capital  in  that.  They  finally  came  again  and  made 
me  this  proposition.  Well,  before  they  left  the  last  time  I 
told  them  I  had  a  prospective  sale  on  for  the  mining  property 
and  if  that  went  through  I  would  be  able  to  handle  some 
stock.  So  they  left;  and  they  came  back  once  more  and  told 
me  they  had  a  proposition  to  make  me  which  was  that  they 
would  sell  me  stock  and  take  my  note  in  payment  for  it,  due 
in  six  months.  I  considered  a  while  and  finally  told  them  I 
would  subscribe  under  these  conditions,  but  with  this  under- 
standing— that  my  note  was  to  be  sent  to  the  home  oflSce  in 
San  Francisco  and  left  there  until  such  time  as  I  was  able  to 
pay  it  or  care  for  it They  agreed  to  that  and  I  re- 
quested that  the  note  be  sent  there  and  left  there  and  not 
negotiate  it  or  send  it  to  anyone  at  Sandpoint  for  collection, 
to  which  they  agreed." 

He  also  testified  that  the  above  conversation  was  had  before 
the  execution  of  his  note. 

The  foregoing  testimony  does  not  establish  respondent's 
claim  that  there  was  a  conditional  delivery  of  the  note.  On 
the  contrary,  it  does  establish  that  the  note  was  delivered  as 
a  present  obligation.  That  the  respondent  himself  treated  it 
as  given  in  payment  for  the  stock  is  shown  by  his  letter  to 
Selzer  &  Taylor,  written  after  his  failure  to  sell  the  Jarbridge 
property,  which  letter  in  part  reads  as  follows:  "I  will  not 
be  able  to  take  the  stock  that  I  subscribed  for  in  the  Western 
States  Life  Ins.  Co.,  and  therefore  write  to  request  that  you 
resell  it,  as  promised  me  in  event  that  I  wished  to  have  you 
do  so."  This  letter  did  not  request  the  return  of  the  note, 
but  was  in  effect  a  confirmation  of  the  purchase  of  the  stock. 

Eespondent  did  not  allege  as  a  defense,  fraud,  duress  or 
undue  influence.  There  was  therefore  no  defense  against  the 
collection  of  the  note. 

At  the  close  of  the  evidence,  the  plaintiff  requested  the 
court  to  instruct  the  jury  to  render  a  verdict  in  its  favor, 
which  motion  was  denied  by  the  trial  court.  This  motion 
should  have  been  granted. 
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The  appellant  has  assigned  several  specifications  of  error, 
but  in  view  of  the  evidence  as  outlined  above  we  deem  it  un- 
necessary to  consider  them. 

The  judgment  is  reversed,  and  the  lower  court  is  directed 
to  enter  judgment  for  the  plaintiff  for  the  amount  of  the  note. 
Costs  awarded  to  appellant. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 

Petition  for  rehearing  denied. 


(Jone  16,  1917.) 

/LARON  ANDERSON,  Respondent,  v.  COUNCIL  LUMBER 
COMPANY,  a  Corporation,  Appellant. 

[165  Pac.  1124.] 

IxKMfiNO  Contract — Confuct  in  Evidence  Concerning  Pbrformanox 

QXTESTION   OF   FaC?P   POR   JuRT — SUBSTANTIAL  COMPLIANCE. 

1.  The  question  of  the  number  of  logs  delivered  under  an  oral 
contract  is  a  question  of  fact  for  the  jury  to  determine  under  all 
of  the  facts  and  circumstances  in  evidence. 

2.  Held,  that  the  jury  were  justified  under  the  evidence  in  this 
ease  in  finding  that  respondent  substantially  complied  with  hia  part 
of  the  contract. 

3.  A  party  who  has  failed  to  perform  in  full  his  part  of  a  con- 
tract to  deliver  logs  may  recover  compensation  for  the  logs  acttially 
delivered  according  to  the  contract  price,  less  damages,  if  any, 
occasioned  by  his  failure  to  fully  complete  the  contract. 

[As  to  entirety  of  contracts  and  when  complete  performance  is 
essential  to  cause  of  action  ex  eotUracttk,  see  note  in  59  Am.  St. 
277.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District,  for  Adams  County.    Hon.  Ed.  L.  Bryan,  Judge. 

Action  on  contract    Judgment  for  plaintiff.    Affirmed. 
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James  A.  Stinson,  for  Appellant. 

No  time  being  named  when  respondent  was  to  be  paid,  it 
must  be  taken,  as  a  matter  of  law,  that  he  was  to  be  paid  when 
he  had  fully  completed  his  contract  and  not  before.  {Waits 
V.  C.  E.  Shoemaker  <fe  Co.,  50  Mont.  264,  146  Pac.  736.) 

Respondent  thus  brings  himself  and  his  action  clearly 
within  the  provisions  of  sec.  4212,  Rev.  Codes. 

The  theory  of  respondent's  pleading  and  proof  on  the  trial, 
was  that  of  action  upon  an  express  contract,  claiming  the  per- 
formance of  conditions  precedent  thereunder,  and  on  the 
trial  he  utterly  failed  to  prove  performance  of  such  condi- 
tions, but  in  fact  proved  the  contrary.  He  failed  to  support 
the  allegations  of  his  complaint  and  the  trial  court  should 
have  sustained  appellant's  motion  for  judgment  of  nonsuit 
and  it  was  reversible  error  to  deny  such  motion.  (Hannan 
V.  Oreenfield,  36  Or.  97,  58  Pac.  888;  Toung  v.  Stickney,  46 
Or.  101,  79  Pac.  345.) 

Appellant  relied  solely  for  its  defense  in  this  action  upon 
the  fact  that  the  respondent  had  not  completed  his  contract 
with  the  appellant,  and  under  the  pleading  and  theory  of  re- 
spondent, appellant  had  full  right  to  rely  upon  said  defense. 
{First  Baptist  Church  v.  Sigwald,  39  Kan.  387,  18  Pac.  289; 
Richardson  v.  Investment  Co.,  66  Or.  353,  133  Pac.  773 ;  Long 
Creek  Building  Assn.  v.  State  Ins.  Co.,  29  Or.  569,  46  Pac 
366;  Morris  v.  Hokosona,  26  Colo.  App.  251,  143  Pac.  826.) 

L.  L.  Burtenshaw,  for  Respondent. 

"A  party  who  has  failed  to  perform  his  contract  in  full  to 
deliver  logs  may  recover  compensation  for  the  logs  delivered 
according  to  the  contract  price,  less  damages  occasioned  by 
his  failure  to  complete  the  contract."  {Huber  v.  Blackwell 
Lbr.  Co.,  27  Ida.  373,  148  Pac.  903;  McDonough  v.  Evans 
Marble  Co.,  112  Fed.  634,  50  C.  C.  A.  403,  6  R.  C.  L.  983; 
Goodwin  v.  Merrill,  13  Wis.  658;  Easton  v.  Jones,  193  Pa. 
147,  44  Ati.  264;  QUI  v.  Johnstown  Lbr.  Co.,  151  Pa.  534,  25 
Atl.  120.) 
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A  substantial  compliance  is  all  that  is  required  from  one 
who  contracts  with  another,  and  the  question  as  to  whether 
a  contract  has  been  substantially  performed  is  generally  one 
of  fact.  {Pitcairn  v.  PhUip  Hiss  Co.,  113  Fed.  492,  51 
C.  C.  A.  323;  Elizabeth  v.  Fitzgerald,  114  Fed.  547,  52 
C.  C.  A.  321 ;  Fitzgerald  v.  La  Porte,  64  Ark.  34,  40  S.  W. 
261 ;  West  V.  S^ida,  69  Conn.  60,  33  Atl.  1015 ;  Bauer  v.  Hind- 
ley,  222  111.  319,  78  N.  E.  626 ;  Loh  v.  Broadway  Realty  Co,, 
11  N.  J.  L.  112,  71  Atl.  112;  Johnson  v.  Be  Peyster,  50  N.  Y. 
666 ;  PhUip  V.  Gallant,  62  N.  Y.  256 ;  Woodward  v.  FvXler,  80 
N.  Y.  312;  Nolan  v,  Whitney,  88  N.  Y.  648;  Foeller  v.  Heintz, 
137  Wis.  169,  118  N.  W.  543,  24  L.  R.  A.,  N.  S.,  350.) 

Substantial  performance  is  performance  except  as  to  unsub- 
stantial omissions,  with  compensation  therefor.  {Spence  v. 
Ham,  163  N.  Y.  220,  57  N.  E.  412,  51  L.  R.  A.  238;  Peterson 
V.  Pusey,  237  111.  204,  86  N.  E.  692 ;  Harlan  v,  Stuffleheam, 
87  Cal.  508,  25  Pac.  686;  City  of  St.  Charles  v.  Stockey,  154 
Fed.  772,  85  C.  C.  A.  494.) 

BUDGE,  C.  J. — This  is  an  action  brought  by  the  respond- 
ent against  the  appellant,  upon  an  oral  contract,  to  recover  a 
balance  of  $387.68,  alleged  to  be  due  respondent  thereunder. 
There  were  several  causes  of  action  pleaded  in  the  complaint 
but  the  only  one  at  issue  here  is  the  first  cause  of  action,  in- 
volving the  contract  above  mentioned,  the  other  causes  of  ac- 
tion having  been  waived  by  the  respondent. 

It  appears  that  respondent  agreed  to  cut  and  haul  a  cer- 
tain quantity  of  sawlogs  for  appellant  "the  amount  of  logs 
to  be  the  amount  of  timber  purchased  by  the  said  defendant 
from  the  United  States  Government,"  and  to  pile  the  brush. 
Appellant  agreed  to  pay  respondent  therefor  at  the  rate  of 
three  dollars  per  thousand  feet,  board  measure.  The  case 
was  tried  before  the  court  and  a  jury,  the  jury  returned  a 
verdict  in  favor  of  respondent  for  $300,  and  judgment  was 
entered  thereon  for  respondent.  This  appeal  is  from  the 
judgment  and  from  the  order  of  the  trial  court  overruling 
appellant's  motion  for  a  new  trial.    There  are  several  assign- 
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ments  of  error  which  we  do  not  deem  necessary  to  set  out  in 
Jiaec  verba. 

The  point  mainly  relied  upon  by  appellant  is,  that  re- 
spondent having  agreed  to  cut  and  haul  all  of  the  timber,  and 
having  pleaded  a  complete  performance  on  his  part,  and  the 
evidence,  as  appellant  contends,  failing  to  show  a  complete 
performance  on  the  part  of  respondent,  appellant  was  en- 
titled to  a  directed  verdict.  It  is  admitted  by  appellant  that 
respondent  "would  have  coming  to  him,  under  said  agree- 
ment, the  amount  claimed,  to  wit,  the  sum  of  $387.68,  if  he 
had  completed  his  agreement  as  alleged  and  agreed  upon." 

There  is  some  conflict  in  the  evidence  as  to  just  where  the 
logs  were  to  be  hauled  or  delivered,  and  some  conflict  as  to 
the  number  of  logs  which  were  not  delivered.  The  evidence 
on  the  part  of  respondent  is  to  the  effect  that  all  of  the  logs 
were  properly  delivered  with  the  exception  of  three  logs, 
aggregating  a  total  of  about  240  feet,  board  measure.  All 
of  the  evidence  shows  that  approximately  700,000  feet  of  logs 
were  hauled  and  delivered  by  f espondent  under  the  contract. 
The  evidence  on  the  part  of  appellant  is  to  the  effect  that 
some  15  or  18  logs  were  not  delivered  by  respondent.  The 
number  of  logs  not  delivered  was  a  question  for  the  jury  to 
determine  under  all  of  the  facts  and  circumstances  in  evi- 
dence. The  jury  were  justified,  under  the  evidence,  in  find* 
ing,  as  they  must  have  done  in  order  to  have  returned  the 
verdict  which  they  did  return,  a  substantial  compliance  on 
the  part  of  respondent. 

This  court  held  in  Huher  v.  Blacktvell  Lumber  Co.,  27  Ida. 
373,  148  Pac.  903,  that,  ''A  party  who  has  failed  to  perform 
his  contract  in  full  to  deliver  logs  may  recover  compensation 
for  the  logs  delivered  according  to  the  contract  price,  less 
damages  occasioned  by  his  failure  to  complete  the  contract." 
The  questions  involved  in  the  case  at  bar  are  strictly  analo- 
gous to  those  before  the  court  in  the  Huber  case,  wherein  the 
authorities  are  reviewed  at  length  and  the  rule  above  quoted 
announced,  quoting  with  approval  from  Saunders  v.  Short, 
86  Fed.  225,  30  C.  C.  A.  462.    It  is  unnecessary  in  this  opin- 


Digitized  by  VjOOQIC 


I 
I 

468  Pfibman  i;.  Success  Minino  Co.,  Ltd.     [30  Idaho,  i 


Points  Decided. 


ion  to  again  review  the  authorities  which  support  the  principle 
announced  in  the  Huber  case.  While  the  subject  matter  in- 
volved in  the  Huber  case  was  the  sale  and  delivery  of  personal 
property,  and  the  subject  matter  of  the  contract  here  is  that 
of  employment  for  the  performance  of  certain  services,  yet 
the  principles  involved  are  precisely  the  same.  {Turner  v. 
Goodman,  90  HI.  App.  339;  BuckwMer  v.  Bradley,  31  Ey. 
Law  Rep.  177, 104  S.  W.  970.) 

We  have  reached  the  conclusion,  after  a  careful  examina- 
tion of  the  record  and  briefs  of  counsel,  that  there  is  no  re- 
versible error  in  the  record,  and  the  judgment  is  accordingly 
affirmed.    Costs  are  awarded  to  respondent. 


Morgan  and  Bice,  JJ.,  concur. 


(June  19,  1917.) 


FRANKLIN  PPIRMAN,  Respondent,  v.  SUCCESS  MIN- 
ING COMPANY,  LIMITED,  a  Corporation,  and  E.  H. 
BECKER,  C.  M.  CARROLL,  P.  J.  GEARON  and 
JAMES  GEARON,  Directors  of  Said  Corporation,  and 
L.  C.  WILSON,  Director  and  Secretary  of  Said  Corpora- 
tion, Appellants. 

[166  Pac.  216.] 

SfANDAlCUS — ^ObBPOSATION — CORPORATION     BeOORDS — STOCKHOLDERS — ^IN- 

sPBonoM   OF  Corporate  Beoords — Taking   Copies  of   Corporate 

BICORDS. 

1.  It  is  an  imperative  nile  that  before  making  an  application  for 
a  writ  of  mandate,  an  express  demand  or  request  must  be  made  on 
the  defendant  to  perform  the  act  sought  to  be  enforced  by  the  writ. 

2.  The  facts  of  this  case  examined,  and  held  sufficient  to  sustain 
die  findings  of  the  lower  court  to  the  effect  that  there  was  a  demand 
and  a  refusal. 

8.  The  refusal  to  permit  a  stockholder  to  appoint  his  own  agent 
or  attorney  to  examine  the  records  of  the  corporation  was  in  effect 
A  denial  of  his  right  to  examine  such  records. 
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4.  At  common  law  the  right  to  inspect  the  corporate  records  by 
a  stockholder  was  a  right  incident  to  ownership.  This  right,  how- 
ever, was  limited  to  eases  where  an  inspection  was  sought  at  proper 
times  and  in  good  faith  for  the  purpose  of  protecting  the  interests 
of  the  corporation  or  his  own  interests  as  stockholder. 

5.  Under  Bev.  Codes,  sections  2775,  2776  and  7122,  the  right  of 
a  stockholder  to  inspect  and  take  copies  of  the  records  of  a  corpora- 
tion is  absolute. 

6.  The  right  to  make  copies  of  the  records  of  a  corporation  fol- 
lows as  an  incident  to  the  right  to  examine  and  inspect  the  same. 

[As  to  stockholder's  right  to  inspect  books  of  the  corporation  and 
remedies  to  enforce  the  right,  see  note  in  107  Am.  St.  607.] 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict,  for  Shoshone  County.    Hon.  William  W.  Woods,  Judge. 

Petition  for  writ  of  mandate.  Peremptory  writ  issued. 
Defendants  appeal.    Affirmed. 

J.  E.  Qyde,  for  Appellants. 

Before  a  writ  of  mandate  will  issue  commanding  that  cer- 
tain acts  be  done,  there  must  be  a  demand  and  a  refusal. 
{Price  V.  Riverside  Land  Co.,  56  Cal.  431 ;  Wilson  v.  Board  of 
Directors,  etc.,  138  Cal.  67,  70  Pac.  1059 ;  Oroville  <fe  V.  R.  R. 
Co.  V.  Supervisors  of  Plumas  County,  37  Cal.  354 ;  Moseley  v. 
Collins,  133  Ala.  326,  32  So.  131;  Lake  Erie  &  TT.  R.  Co.  v. 
State,  139  Ind.  158,  38  N.  E.  596;  13  Ency.  PI.  &  Pr.  617.) 

The  demand  must  be  made  upon  the  proper  officer.  (13 
Ency.  PI.  &  Pr.  618.) 

At  common  law  the  right  to  inspect  the  books  and  records 
of  a  corporation  existed,  but  that  right  could  only  be  exer- 
cised in  good  faith  and  for  some  just,  useful  or  reasonable 
purpose.  The  right  was  not  enforced  for  speculative  purposes 
or  to  gratify  idle  curiosity,  where  the  interests  of  the  stock- 
holders  and  their  protection  were  not  involved.  (7  R.  C.  L. 
326,  sec.  303 ;  Commonwealth  v.  Empire  Pass  Ry.  Co.,  134  Pa. 
237, 19  Atl.  629 ;  Hemmingtvay  v.  Hemmingway,  58  Conn.  443, 
19  Atl.  766 ;  Lyon  v.  American  Screw  Co.,  16  R.  I.  472,  17  AtL 
61;  State  V.  Jessup  &  Moore  Paper  Co.y  7  Penne.  (Del.)  397, 
72  Atl.  1057;  In  re  Devengoechea,  86  N.  J.  L.  35,  91  Atl.  314.) 
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James  A.  Wayne,  for  Respondent. 

The  first  refusal  to  permit  an  inspection  of  these  records 
was  made  at  the  annual  stockholders'  meeting  of  April  3, 
1916.  No  further  notice  or  demand  was  necessary  prior  to 
the  commencement  of  this  action,  for  the  reason  that  when 
one  stockholder  has  reason  to  believe  the  demand  will  be  re- 
fused, the  necessity  of  such  demand  is  obviated.  (26  Cyc. 
342.) 

A  denial  of  the  right  to  inspect  such  books  and  records 
through  the  medium  of  agents  is  in  effect  a  denial  of  the 
right  of  the  stockholder  himself  to  make  such  inspection. 
(MitcJiell  V.  Rubber  Reclaiming  Co,  (N.  J.  Eq.),  24  Atl.  407; 
Cincinnati  Volksblatt  Co.  v.  Hoffmeister,  62  Ohio  St.  189,  78 
Am.  St.  707,  56  N.  E.  1033,  48  L.  R.  A.  732.) 

The  right  of  a  stockholder  to  make  this  inspection  is^not 
abridged  or  influenced  in  any  manner  by  the  motives  which 
prompt  the  application  to  inspect,  and  no  matter  how  im- 
proper the  motives  may  be,  and  even  though  it  be  established 
that  it  is  one  of  his  purposes  to  use  such  information  against 
the  interests  of  the  corporation,  he  still  has  the  right  to  in- 
spect. {Johnson  v,  Langdon,  135  Cal.  624,  87  Am.  St.  156,  67 
Pac.  1650;  WeinJienmayer  v,  Bitner,  88  Md.  325,  42  Atl.  245; 
10  Cyc.  956;  White  v,  Manter,  109  Me.  408,  84  Atl.  890,  42 
L.  R.  A.  (N.  S.)  332 ;  Kimball  v.  Dem,  39  Utah,  181,  Ann.  Cas. 
1913E,  166,  116  Pac.  28,  35  L.  R.  A.  (N.  S.)  134;  Poor  v. 
Yarnell,  28  Cal.  App.  714,  153  Pac.  976.) 

RICE,  J. — This  suit  was  brought  in  the  District  Court  for 
Shoshone  county  by  the  respondent  herein  for  the  purpose 
of  obtaining  a  writ  of  mandate  against  the  appellants  re- 
quiring them  to  permit  an  examination  of  the  records  of  ap- 
pellant corporation  and  to  permit  the  respondent  to  make 
copies  of  the  same.  The  court  after  filing  its  findings  of 
fact  and  conclusions  of  law,  ordered  and  decreed  that  a  per- 
emptory writ  issue  to  the  defendants  requiring  them  to  permit 
the  plaintiff  personally  or  through  his  agents,  auditors, 
bookkeepers,  accountants  and  attorneys  to  inspect^  examine 
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and  take  copies  of  the  records,  books  and  papers  in  the  office 
of  the  Success  Mining  Company,  of  every  kind  and  nature 
and  description  whatsoever,  save  and  except  reports  of  any 
engineers  and  maps  prepared  for  the  use  of  defendant  cor- 
poration in  certain  pending  litigation. 

The  respondent  is  the  owner  of  100  shares  of  the  capital 
stock  of  the  appellant  corporation,  and  as  such  stockholder 
attended  the  annual  meeting  of  the  stockholders  held  on  the 
3d  day  of  April,  1916.  During  the  course  of  said  meet- 
ing he  made  informal  demand  upon  the  officers  of  the  ap- 
pellant corporation  of  the  privilege  of  examining  and 
inspecting  a  certain  ore  contract  between  the  appellant  cor- 
poration and  the  Graeselli  Chemical  Company.  He  was  in- 
formed by  the  secretary  of  the  appellant  corporation  that 
neither  the  ore  contract  nor  any  other  matter  pertaining  to 
the  company's  affairs  would  be  given  out  except  at  the  option 
of  the  officers  of  the  company,  and  subsequently,  upon  the 
18th  day  of  April,  1916,  he  made  a  formal  oral  and  written 
demand  upon  the  secretary  of  the  appellant  corporation,  de- 
manding the  right  to  examine  and  inspect  all  the  records  of 
the  corporation.  At  this  time  the  secretary  of  the  appellant 
corporation  invited  the  respondent  to  make  a  personal  ex- 
amination and  inspection  of  all  the  records  of  the  company 
at  its  office,  but  stated  that  the  contract  between  appellant 
corporation  and  the  Graeselli  Chemical  Company  was  at  the 
mine  office  several  miles  away,  and  that  he  had  no  control 
over  the  same.  Appellant's  secretary  was  willing  that  the 
respondent  make  a  personal  examination,  but  declined  to  per- 
mit such  examination  to  be  made  by  an  agent,  unless  such 
agent  was  acceptable  to  himself.  The  secretary  also  refused 
to  permit  a  copy  to  be  made  of  the  list  of  stockholders.  Upon 
the  19th  day  of  April,  1916,  this  suit  was  filed. 

It  is  without  doubt  the  law  that  before  a  writ  of  mandate 
will  issue  commanding  certain  acts  to  be  done,  there  must  be 
a  demand  and  a  refusal.  (Price  v.  Riverside  Land  Co,,  56 
Cal.  431.)  The  appellants  contend  that  in  this  case  none 
of  its  officers  ever  refused  to  permit  the  respondent  to  ex- 
amine the  records  in  the  office  of  the  appellant  corporation 
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at  Wallace,  and  that  as  to  the  contract  with  the  Graeselli 
Chemical  Company,  respondent  never  demanded  an  examina- 
tion of  the  same.  The  refusal  to  permit  respondent  to  ap- 
point his  own  attorney  or  agent  to  make  the  examination  was 
in  effect  a  denial  of  his  right.  (MUcheU  v.  Rubber  Reclaim- 
ing Co.  (N.  J.  Eq.),  24  Atl.  407.)  There  is  no  dispute  but 
that  the  secretary  of  the  appellant  corporation  absolutely  re- 
fused to  permit  respondent  to  take  copies  of  the  records  in 
the  office  of  the  company.  Upon  the  entire  proof  offered  at 
the  trial  the  evidence  of  such  demand  and  refusal  is  suffi- 
cient to  sustain  the  findings  of  the  lower  court. 

The  error  to  which  our  attention  is  next  directed  is  the 
action  of  the  lower  court  in  sustaining  objections  to  the  two 
following  questions  asked  witness  Howarth:  First,  ''From 
your  experience  as  a  mining  broker,  what  is  your  opinion  as 
to  the  advisability,  the  taking  into  the — ^taking  into  con- 
sideration the  interests  of  the  stockholders  of  a  corporation, 
to  give  out  a  list  of  stockholders  f  And  second,  *'What 
value  is  a  list  of  stockholders  t"  The  fifth  and  last  error 
specified  is  that  the  court  erred  in  entering  judgment  and  de- 
cree in  favor  of  the  respondent. 

These  specifications  of  error  involve  the  nature  of  the 
right  of  a  stockholder  to  make  examination  and  inspection, 
either  personally  or  by  his  authorized  agent  or  attorney,  of 
the  records  of  a  corporation  in  which  he  holds  stock  and  to 
make  copies  of  the  same.  At  common  law,  one  of  the  privi- 
.  leges  incident  to  the  ownership  of  stock  in  a  corporation  is 
that  of  inspection  of  the  books  and  records  of  the  company. 
This  privilege,  however,  was  limited  to  cases  where  an  in- 
spection was  sought  at  proper  times  and  in  good  faith  for  the 
purpose  of  protecting  the  interests  of  the  corporation  and  his 
own  interests  as  a  stockholder.  (Vamey  v.  Baker,  194  Mass. 
239,  10  Ann.  Cas.  989,  80  N.  E.  524;  Venner  v.  Chicago  City 
Ry,  Co.,  246  111.  170,  138  Am.  St.  229,  20  Ann.  Cas.  607,  92 
N.  E.  643;  White  v.  Manter,  109  Me.  408,  84  Atl.  890,  42 
L.  R.  A.,  N.  S.,  332.)  This  common-law  rule  has  been  adopted 
and  extended  by  Rev.  Codes,  sections  2775  and  2776,  which 
read  as  follows: 
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''Sec.  2775:  All  corporations  for  profit  are  required  to 
keep  a  record  of  all  their  business  transactions ;  a  journal  of 
all  meetings  of  their  directors,  members,  or  stockholders,  with 
the  time  and  place  of  holding  the  same,  whether  regular  or 
special,  and  if  special,  their  object,  how  authorized,  and  the 
notice  thereof  given.  The  record  must  embrace  every  act  done 
or  ordered  to  be  done;  who  were  present,  and  who  absent, 
and,  if  requested  by  any  director,  member,  or  stockholder, 
the  time  must  be  noted  when  he  entered  the  meeting  or  ob- 
tained leave  of  absence  therefrom.  On  a  similar  request,  the 
ayes  and  noes  must  be  taken  on  any  proposition,  and  a  record 
thereof  made.  On  similar  request,  the  protest  of  any  di* 
rector,  member  or  stockholder,  to  any  action  or  proposed 
action,  must  be  entered  in  full — ^all  such  records  to  be  open 
to  the  inspection  of  any  director,  member,  stockholder,  oi 
creditor  of  the  corporation." 

**Sec.  2776:  In  addition  to  the  records  required  to  be 
kept  by  the  preceding  section,  corporations  for  profit  must 
keep  a  book,  to  be  known  as  the  ''Stock  and  Transfer  Book," 
in  which  must  be  kept  a  record  of  all  stock;  the  names  of  the 
stockholders  or  members,  alphabetically  arranged;  instal- 
ments paid  or  unpaid ;  assessments  levied  and  paid  or  unpaid ; 
a  statement  of  every  alienation,  sale  or  transfer  of  stock 
made,  the  date  thereof,  and  by  and  to  whom;  and  all  such 
other  records  as  the  by-laws  prescribe.  Corporations  for 
religious  and  benevolent  purposes  must  provide  in  their  by- 
laws for  such  records  to  be  kept  as  may  be  necessary.  Such 
stock  and  transfer  book  must  be  kept  open  to  the  inspection 
of  any  stockholder,  member,  or  creditor." 

These  sections  must  be  read  in  connection  with  section 
7122,  Rev.  Codes,  which  is  as  follows : 

**Sec.  7122:  Every  ofl&cer  or  agent  of  any  corporation,  hav- 
ing or  keeping  an  ofiSce  within  this  state,  who  has  in  his  cus- 
tody or  control  any  book,  paper  or  document  of  such  corpora- 
tion, and  who  refuses  to  give  to  a  stockholder  or  member  of 
such  corporation,  lawfully  demanding,  during  office  hours, 
to  inspect  or  take  a  copy  of  the  same,  or  any  part  thereof, 
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a  reasonable  opportunity  so  to  do,  is  guilty  of  a  misde- 
meanor." 

It  is  the  decided  weight  of  authority  that  such  statutes 
have  not  only  adopted  the  common-law  rule,  but  have  extended 
the  same,  and  that  the  statutes  make  the  right  absolute. 
{Johnson  v.  Langton,  135  Cal.  624,  87  Am.  St.  156,  67  Pac. 
1050;  Weinhenmayer  v.  Bitner,  88  Md.  325,  42  Atl.  245 ;  White 
V,  Manter,  supra;  Kimball  v.  Dem,  39  Utah,  181,  Ann.  Cas. 
1913E,  166,  116  Pac.  28,  35  L.  R.  A.,  N.  S.,  134;  Venner  v. 
Chicago  City  Ry,  Co.,  supra;  Cincinnati  Volksblatt  Co,  v. 
Hoffmeister,  62  Ohio  St.  189,  78  Am.  St.  707,  56  N.  E.  1033,  48 
L.  R.  A.  732.) 

The  last  specification  of  error  is  also  directed  at  the  right 
of  respondent  as  stockholder  to  make  copies  of  the  corporation 
records.  It  has  been  held  repeatedly  that  the  right  to  make 
copies  of  the  records  of  a  corporation  follows  as  an  incident 
to  the  right  to  examine  and  inspect  the  same,  and  the  rule 
rests  upon  the  broad  grounds  that  the  business  of  a  corpora- 
tion is  not  the  business  only  of  the  oflScers  of  the  corporation, 
but  is  the  business  of  the  stockholders.  In  other  words,  that 
the  directors  are  trustees,  and  that  the  property  right,  to- 
gether with  the  right  to  examine  and  inspect  the  same,  is  in 
the  stockholders.  {Cincinnati  Volksblatt  Co.  v.  Hoffmeister, 
supra.)  Under  the  statutes  above  quoted,  the  right  to  make 
copies  of  records  cannot  be  denied. 

The  trial  court  did  not  err  in  the  matters  complained  of, 
and  the  peremptory  writ  of  mandate  was  properly  issued. 
The  judgment  is  affirmed.    Costs  awarded  to  respondent 

Budge,  C.  J.,  and  Morgan,  J,,  concur. 
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(Juno  21,  1917.) 

WESLEY  HUGHES  and  ANNA  HUGHES,  Husband  and 
Wife,  Respondents,  v.  THE  LATOUR  CREEK  RAIL- 
ROAD  CO.,  a  Corporation,  et  al.,  Appellants. 

[166  Pac.  219.] 

Homestead— Enoumbrangb  of— Joindbe  of  Husband  and  Wife — Ne- 
cessity FOR. 

Held,  That  under  sec.  3106,  Rev.  Codes,  providing  that  "No  estate 
in  the  homestead  of  a  married  person,  or  in  any  part  of  the  com- 
munity property  occupied  as  a  refsidence  by  a  married  person  can 
be  conveyed  or  encumbered  by  act  of  the  party,  unless  both  hus- 
band and  wife  join  in  the  execution  of  the  instrument  by  which  it 
is  so  conveyed  or  encumbered,  and  it  be  acknowledged  by  the  wife 
as  provided  in  Chapter  3  of  this  Title,"  an  instrument  purporting 
to  convey  or  encumber  such  properfrjr  or  any  interest  therein,  in  which 
the  wife  does  not  join,  is  void. 

[As  to  conveyance  or  encumbrance  of  homestead  by  one  spouse 
only,  see  note  in  95  Am.  St.  909.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  Robert  N.  Dunn,  Judge. 

Action  to  quiet  title  to  certain  lands.  Judgment  on  the 
pleadings  of  plaintiffs.    Affirmed. 

Edward  H.  Berg,  for  Appellants. 

A  husband  has  the  absolute  power  to  dispose  of  the  com- 
mon property  of  himself  and  wife  to  the  extent  and  in  the 
manner  as  he  had  of  his  separate  property  until  a  legal  sepa- 
ration has  been  effected  by  a  court  of  competent  jurisdiction, 
and  a  division  made  under  the  direction  of  the  court.  {Ray 
V.  Bay,  1  Ida.  566.) 

A  statute  like  ours  of  1913  which  required  the  wife  to  join 
in  conveyance  did  not  affect  property  acquired  prior  to  the 
passage  of  the  act,  as  the  legislative  act  could  not  in  any  way 
affect  the  husband's  right  as  it  existed  before  the  enactment. 
{Reade  v.  De  Lea,  14  N.  M.  442,  95  Pac.  131 ;  Spreckels  v. 
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Spreckels,  116    Cal.  339,  58   Am.    St.    170,  48  Pac.  228,  36 
L.  R.  A.  497.) 

It  is  admitted  that  the  wife  was  more  willing  than  the 
husband  to  make  said  transaction,  and  it  is  shown  that  she 
waited  for  more  than  a  year  and  a  half  before  disaffirming, 
and  before  commencing  suit;  that  she  lived  upon  the  land 
and  saw  and  knew  of  the  improvements  being  made  by  the 
defendant  railroad,  which  would  enhance  the  value  of  the 
plaintiff's  land.  Under  the  subject  of  equitable  estoppel,  see 
Konnerupt  v.  Frandsen,  8  Wash.  551,  36  Pac.  493;  Orice  v. 
WoolvH>rth,  10  Ida.  459,  109  Am.  St.  214,  80  Pac.  912,  69 
L.  R.  A.  584;  Engholm  v.  Ekrem,  18  N.  D.  185,  119  N.  W. 
35. 

'James  H.  Frazier,  for  Respondents. 

The  homestead  occupied  by  the  husband  and  wife  as  a  resi- 
dence is  common  property  of  the  marital  community,  and  the 
husband  alone  cannot  convey  or  encumber  it  so  long  as  it 
continues  to  be  the  residence  of  himself  and  wife.  {Law  v. 
Spence,  5  Ida.  244,  48  Pac.  282;  Mabie  v.  Whitaker,  10  Wash. 
656,  39  Pac.  172.) 

**  Where  the  purchaser  knows  that  the  land  is  community 
property,  his  contract  made  with  the  husband  alone  for  its 
sale  is  void.''  (21  Cyc.  669c ;  Warburton  v.  White,  176  U.  S. 
484,  20  Sup.  Ct.  404,  44  L.  ed.  555 ;  Holyoke  v.  Jackson,  3 
Wash.  Ter.  235,  3  Pac.  841;  Hill  v.  Young,  7  Wash.  33,  34 
Pac.  144.) 

BUDGE,  C.  J. — This  action  was  brought  by  respondents, 
husband  and  wife,  to  quiet  title  to  certain  lands  in  Kootenai 
county.  The  material  facts  alleged  in  the  complaint  are: 
That  the  land  was  occupied  by  respondents  as  their  com- 
munity homestead ;  that  respondent,  Wesley  Hughes,  without 
his  wife's  consent  and  without  her  joining  in  the  execution 
of  the  instrument,  delivered  to  the  Latour  Creek  Railroad 
Company  a  deed  to  the  timber  on  the  homestead,  receiving 
as  consideration  therefor  certificates  of  stock  in  said  com- 
pany; that  by  an  agreement  of  even  date  it  was  stipulated 
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that  this  timber  should  be  bonded  by  the  railroad  company 
in  order  to  procure  funds  to  be  used  in  building  and  equip- 
ping its  railroad;  and  that  the  agreement  also  provided  for 
a  right  of  redemption,  which  right  was  thereby  assigned  by 
the  railroad  company  to  the  respondent,  Wesley  Hughes. 

The  Railroad  Company  answered  that  its  rights  had  been 
transferred  to  J.  F.  Howarth  Company,  as  trustee.  The 
latter  was  made  a  party  and  answered  that  its  rights  had  been 
transferred  to  one  Jos.  H.  Whelan,  as  trustee.  The  latter  by 
separate  answer  admitted  the  community  character  of  the 
property,  that  it  was  occupied  by  respondents  as  a  residence, 
and  aflSrmatively  alleged  that  respondent,  Anna  Hughes,  at 
the  time  of  making  the  deed  was  more  interested  and  will- 
ing to  make  the  same  than  her  husband ;  that  the  bonds  had 
been  sold  to  the  public  under  the  representation  that  they 
were  secured  by  this  timber;  and  **that  the  persons  holding 
said  bonds  ....  are  relying  upon  said  trust  deed  and  upon 
the  title  vested  in  this  defendant  as  such  trustee  under  and  by 
virtue  of  said  deed." 

The  trial  court  rendered  judgment  upon  the  pleadings, 
quieting  title  to  the  land  in  respondents,  as  prayed  in  their 
complaint.    This  appeal  is  from  the  judgment. 

The  briefs  of  counsel  devote  much  time  and  cite  many  au- 
thorities in  an  endeavor  to  reach  a  satisfactory  interpretation 
of  sec.  2686,  Rev.  Codes,  as  amended  by  c.  105,  Sess.  Laws 
1913,  p.  425.  That  section  relates  to  community  property  in 
general.  What  effect  the  1913  amendment  may  have  had 
upon  the  authority  of  a  husband  to  convey  community  prop- 
erty, which  was  in  existence  as  such  property  prior  to  the 
enactment  of  the  amendment,  it  is  not  necessary  for  us  to 
determine  under  the  facts  in  this  case. 

Sec.  3106,  Rev.  Codes,  was  in  force  at  the  time  the  deed  in 
question  was  given.  That  section  has  not  been  amended  nor 
repealed,  and  is  as  follows:  *'No  estate  in  the  homestead  of 
a  married  person,  or  in  any  part  of  the  community  property 
occupied  as  a  residence  by  a  married  person  can  be  conveyed 
or  encumbered  by  act  of  the  party,  unless  both  husband  and 
wife  join  in  the  execution  of  the  instrument  by  which  it  is 
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BO  conveyed  or  encumbered,  and  it  be  acknowledged  by  the 
wife  as  provided  in  Chapter  3  of  this  Title."  The  sole 
question  then  presented  for  our  consideration  is,  can  a  hus- 
band, without  the  wife  joining  in  the  instrument,  convey  or 
in  any  manner  encumber  community  property,  occupied  by 
them  as  a  residence.  This  precise  question  does  not  seem  to 
have  been  directly  involved  in  any  previous  case  in  this  juris- 
diction, but  many  other  states  have  similar  statutes,  which 
have  been  often  considered.  The  result  of  the  decisions  is 
summarized  in  Pipkin  v.  Williams,  57  Ark.  242,  38  Am.  St. 
241,  21  S.  W.  433,  in  these  words :  **The  decided  weight  of  au- 
thority is  that  such  deeds  are  void  absolutely,  not  relatively ; 
that  they  are  mere  nullities,  and  leave  the  property  as  if  they 
had  not  been  made.  [Citing  many  cases.]*'  (See,  also, 
Poole  V,  Oerrard,  6  Cal.  71,  65  Am.  Dec.  481,  with  extensive 
note;  Hart  v.  Church,  126  Cal.  471,  77  Am.  St.  195,  58  Pac. 
910;  McOhee  v.  Wilson,  111  Ala.  615,  56  Am.  St.  72,  20  So. 
619;  Freiermuth  v.  Steigleman,  130  Cal.  392,  80  Am.  St.  138, 
62  Pac.  615 ;  Ainsworth  v.  Morrill,  31  Cal.  App.  509,  160  Pac. 
1089.) 

It  follows  that  Wesley  Hughes  was  without  authority  to 
give  the  deed  in  question  and  his  purported  deed,  unaccom- 
panied by  the  signature  and  acknowledgment  of  his  wife,  as 
required  by  the  foregoing  section,  was  void  and  operated  to 
convey  no  interest  whatever  in  or  to  the  property  therein 
described.  Nor  does  the  allegation  in  appellant's  answer 
that  the  respondeat,  Anna  Hughes,  was  more  willing  to  give 
the  deed  than  her  husband,  constitute  any  defense  or  create 
an  estoppel.  Under  the  pleadings  it  is  admitted  that  she  did 
not  join  in  the  deed ;  failing  in  this,  the  entire  transaction  was 
a  nullity. 

The  judgment  is  affirmed.     Costs'  awarded  to  respondent 

Morgan  and  Rice,  JJ.,  concur. 
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(June  23,  1917.) 

CHARLES  HOLLAND,  Appellant,  v.  THE    AVONDALE 
IRRIGATION  DISTRICT,  an  Association,  Respondent. 

[166  Pac.  259.] 

IsBiOATioN  Districts — Assessments — Sale  op  Lands  fob  Delinquent 
Assessments — Pubuo  Ofpiceb — Res  Adjudicata — Findings  of 
Pact. 

1.  Where  the  steps  taken  by  the  officers  of  an  irrigation  ^listrict 
in  levying  assessments  and  spreading  the  same  upon  the  assessment- 
roll,  and  matters  connected  therewith,  are  regular,  upon  failure  to 
pay  the  assessment,  the  right  of  sale  follows. 

2.  The  treasurer  of  an  irrigation  district  is  under  an  affirmative 
statutory  duty  to  accept  nothing  but  "lawful  money  of  the  United 
States"  in  payment  of  assessments. 

3.  An  agreement  whereby  a  treasurer  of  an  irrigation  district  is 
to  accept  a  tender  other  than  "lawful  money  of  the  United  States," 
as  provided  by  statute,  is  a  legal  nullity. 

4.  Where  an  assessment  is  duly  levied  by  an  irrigation  district^ 
and  the  same  is  unpaid  and  delinquent,  it  is  the  duty  of  the  treas- 
urer under  the  law  to  proceed  to  sell  the  land. 

5.  Where  an  irrigation  district  has  been  regularly  organized  and 
the  benefits  for  the  cost  of  the  works  apportioned  to  the  land,  such 
matters  become  res  adjudicata  and  are  not  subject  to  collateral 
attack. 

6.  Special  assessments  are  not  provided  for  in  sees.  2407  to  2409, 
Bev.  Codes  (amended.  Laws  1911,  p.  200),  and  are  therefore  to  be 
levied  and  collected  in  conformity  with  the  procedure  for  levying 
and  collecting  assessments  for  the  payment  of  principal  and  interest 
of  bonds,  and  the  assessment  is  to  be  listed  and  carried  out  in  the 
assessment-books  in  the  same  proportion  as  the  assessment  of  bene- 
fits for  the  cost  of  the  works. 

7.  A  finding  of  the  trial  court  based  upon  substantially  conflict- 
ing evidence  will  not  be  disturbed. 

[As  to  power  of  taxation  and  for  what  purposes  it  can  be  exer- 
cised, see  note  in  8  Am.  St.  506.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District^  for  Kootenai  County.    Hon.  R.  N.  Dunn,  Judge. 
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Action  to  enjoin  sale  of  property  for  failure  to  pay  assess- 
ments.   Judgment  for  defendant.    Affirmed. 

Robert  D.  Leeper,  for  Appellant 

The  contract  to  furnish  appellant's  lands  with  water  free 
from  any  charge  for  maintenance  fees  is  valid  and  binding 
upon  the  respondent.  (StoweU  v.  Tucker,  7  Ida.  312,  62  Pac. 
1033;  Feeney  v.  Chester,  7  Ida.  324,  63  Pac.  192;  Nampa  & 
Meridian  Irr.  Dist  v.  Briggs,  27  Ida.  84,  147  Pac.  75;  Jack- 
son V.  Indian  Creek  Irr.  Co.,  16  Ida.  430,  437,  101  Pac.  814.) 

The  formation  of  the  district  by  the  stockholders  of  the 
old  irrigation  company  simply  amounts  to  a  reorganization  of 
the  latter.  Such  reorganization  could  not  afifect  the  contract 
liabilities  of  the  old  company  and  the  district  is  bound  by 
them.     {Seymour  v.  Boise  By.  Co.,  24  Ida.  7,  132  Pac.  427.) 

"A  corporation,  whether  public  or  private,  that  purchases 
water  rights,  ditches,  and  a  canal  system,  must  necessarily 
take  them  subject  to  all  the  duties  and  burdens  of  which  it 
had  notice  existed  against  the  grantor.'*  (Knawles  v.  New 
Sweden  Irr.  Dist,  16  Ida.  218,  101  Pac.  81.) 

W.  F.  McNaughton  and  Edward  H.  Berg,  for  Respondent. 

The  plaintiff,  or  his  predecessors  in  interest  have  had  their 
day  in  court,  and  could  not  collaterally  attack  the  proceed- 
ings had  in  the  matter  of  the  organization  of  the  irrigation 
district  confirmed  by  the  district  court.  (Knowles  v.  New 
Sweden  Irr.  Dist.  (on  rehearing),  16  Ida.  235,  101  Pac.  87.) 

RICE,  J. — The  Avondale  Irrigation  District,  respondent 
herein,  was  organized  in  the  year  1912  and  embraced  lands 
in  Kootenai  county,  including  thirty-two  and  one-half  acres 
belonging  to  the  appellant  Thereafter  the  respondent  con- 
tracted to  purchase  the  irrigation  works  belonging  to  the 
Avondale  Irrigation  Company,  a  private  corporation,  for  the 
purpose  of  supplying  water  for  the  irrigation  of  land  within 
its  boundaries.  Proceedings  were  duly  had,  apportioning  the 
cost  of  the  works  equally  to  all  the  lands  in  the  district,  in- 
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eluding  the  lands  belonging  to  appellant.  An  election  was 
held,  authorizing  the  board  of  directors  to  levy  an  assess- 
ment, in  lieu  of  issuing  bonds,  for  an  amount  suflScient  to  pay 
the  entire  purchase  price  of  the  irrigation  works.  Included 
in  said  election  was  an  authorization  to  the  board  of  directors 
of  the  district  to  levy  an  assessment  of  $2.50  per  acre  upon 
all  the  lands  included  in  the  district,  to  be  used  in  maintaining 
the  plant  for  the  year  1913.  Pursuant  to  the  authority  so 
granted,  the  said  assessments  were  duly  levied.  The  appel- 
lant failed  to  pay  either  of  the  assessments  levied  against  his 
tract  of  land,  and  in  due  time  the  land  was  advertised  for  sale 
for  such  delinquent  assessments  according  to  law.  Appellant 
brought  this  action  for  the  purpose  of  enjoining  respondent 
from  selling  said  lands  in  accordance  with  the  notice  of  sale. 

Appellant  contends  that  in  consideration  of  a  right  of  way 
for  a  pipe-line  granted  by  his  predecessor  in  interest,  an  oral 
agreement  was  made  to  the  effect  that  water  should  be  fur- 
nished for  his  said  lands  free  of  any  annual  maintenance 
charge ;  that  respondent  acquired  its  works  subject  to  all  the 
terms,  conditions  and  provisions  in  any  and  all  deed  or  deeds, 
contract  or  contracts  and  obligations  therein  or  thereunder 
and  existing  by  reason  thereof  or  thereby. 

It  appears  that  the  Avondale  Irrigation  Company,  from 
whom  the  district  acquired  its  works,  agreed  to  and  with  the 
respondent  as  follows:  **Now  therefore  the  second  party 
[respondent  herein]  has  this  day  executed  a  pr<Mnissory  note 
for  $26,912.50  in  favor  of  the  first  party  [Avondale  Irriga- 
tion Co.]  and  first  party  hereby  accepts  said  note  of  the 
second  party  in  full  payment  of  said  irrigation  system  and 
works,  and  sells  and  assigns  to  second  party  all  of  said  plant 
and  works  and  agrees  with  second  party  that  it  will  accept 
in  payment  thereof  orders  by  the  stockholders  for  their  dis- 
tributive part  thereof,  to  wit,  orders  from  the  stockholders  to 
the  amount  of  $25.00  for  each  share  of  stock  held  by  them, 
provided  the  said  stockholders  are  not  in  arrears  far  main- 
tenance charges  and  said  orders  are  certified  by  the  secretary 
of  the  Avondale   Irrigation   Co.  to  the  effect  that  the  said 
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stockholder  is  not  in  arrears  and  if  in  arrears  then  for  the 
amount  of  $25.00  per  share  less  said  arrears. '^ 

The  right  of  an  irrigation  district  to  sell  lands  for  delin- 
quent assessments  is  conferred  by  statute.  If  the  steps  taken 
by  the  district  authorities  in  levying  the  assessments  and 
spreading  the  same  upon  the  assessment-roll  and  matters  con- 
nected therewith  are  regular,  upon  failure  to  pay  the  assess- 
ments the  right  to  sell  follows. 

Counsel  stipulated  that  the  irrigation  district  was  legally 
formed;  that  the  special  assessment  of  $25.00  per  acre  was 
regularly  made  and  confirmed  by  the  district  court,  and  that 
the  assessment  is  now  outstanding  and  unpaid.  No  assault 
is  made  upon  the  district  for  the  inclusion  of  this  land,  and 
it  was  expressly  understood  that  the  land  was  never  included 
in  any  other  system  prior  to  the  formation  of  the  district. 

Appellant  tendered  to  the  proper  ofl&cer  of  respondent  irri- 
gation district,  twenty-five  and  one-half  shares  of  stock  of  the 
Avondale  Irrigation  Company,  in  payment  of  the  assessment 
against  his  land.  The  tender  of  this  stock  was  refused,  on 
the  grounds  that  the  stock  certificates  did  not  bear  the  indorse- 
ment of  the  secretary  of  the  Avondale  Irrigation  Company, 
to  the  effect  that  the  assessments  on  said  stock  were  not  in 
arrears.  The  assessment-roll  is  made  up  by  the  secretary  of 
the  district,  and  delivered  by  him  to  the  treasurer  of  the 
district  for  collection.  The  treasurer  is  not  only  under  no 
obligation  to  accept  any  payment  other  than  cash,  but  is  under 
an  afl&rmative  statutory  duty  to  accept  nothing  but  **  lawful 
money  of  the  United  States,"  in  payment  of  these  assess- 
ments. (Rev.  Codes,  sec.  2412;  amended,  Laws  1911,  p.  414; 
amended,  Laws  1911,  p.  435;  amended,  Laws  1913,  p.  542; 
amended,  Laws  1915,  p.  206.)  He  is  a  public  officer  and 
under  the  statute  is  required  to  give  bond  for  the  faithful 
performance  of  his  duties.  The  assessment-roll  under  the  law 
is  placed  in  his  hands  for  collection,  and  any  agreement  to  ac- 
cept anything  but  ** lawful  money  of  the  United  States,"  as 
provided  by  statute,  is  a  legal  millity.  If  the  assessment  was 
not  paid  it  was  his  duty  under  the  law  to  proceed  to  sell  the 
land. 
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The  appellant  has  failed  to  show  any  reason  why  the  sale 
should  be  enjoined. 

Having  stipulated  as  to  the  regularity  of  the  organization 
of  the  district  and  apportionment  of  the  benefits  for  the  costs 
of  the  works  to  his  lands,  these  matters  become  res  judicata 
and  are  not  subject  to  collateral  attack.  {Knowles  v.  New 
Sweden  Irrigation  Dist  (on  rehearing),  16  Ida.  235,  101  Pac. 
87 ;  Oregon  Short  Line  v.  Pioneer  Irr.  Dist.,  16  Ida.  578,  603, 
102  Pac.  904.) 

Appellant  further  contends  that  he  should  not  be  required 
to  pay  the  assessment  of  $2.50  per  acre  levied  for  the  main- 
tenance of  the  works  for  the  year  1913,  for  the  reason  that  the 
works  were  acquired  by  respondent  subject  to  appellant's 
right  to  have  water  supplied  to  his  lands  free  of  maintenance 
charges. 

This  levy  appears  to  have  been  made  as  a  special  assess- 
ment, pursuant  to  sec.  2391,  Rev.  Codes.  By  sec.  2419,  Rev. 
Codes  (amended,  Laws  1911,  p.  201),  it  is  provided  that  the 
procedure  for  levying  and  collecting  assessments,  where  not 
provided  for  in  sees.  2407  to  2409  (amended,  Laws  1911,  p. 
200) ,  shall  conform  to  the  provisions  of  the  title  relating  to  the 
payment  of  principal  and  interest  of  bonds.  Special  assess- 
ments are  not  provided  for  in  sees.  2407  to  2409  and  are  there- 
fore to  be  levied  and  collected  in  conformity  to  the  procedure 
for  levying  and  collecting  assessments  for  the  payment  of 
principal  and  interest  of  bonds.  In  other  words,  the  assess- 
ment is  to  be  listed  and  carried  out  in  the  assessment-books 
in  the  same  proportion  as  assessments  of  benefits  for  the  cost 
of  the  works.  The  appellant  therefore  is  in  no  better  position 
to  enjoin  the  sale  of  his  lands  for  the  maintenance  assessment 
of  $2.50  an  acre  than  for  the  costs  of  the  works. 

The  appellant  in  his  complaint  also  prays  that  the  district 
be  compelled  to  furnish  water  to  his  tract  of  land  for  irriga- 
tion and  domestic  purposes  free  and  dear  of  any  cost  of 
annual  assessment  for  furnishing  the  same. 

Under  the  issues  presented  in  this  case,  it  cannot  be  said 
that  the  respondent  may  not  be  in  a  position  to  benefit  the 
lands  of  appellant  in  the  future,  and  that  the  said  lands  may 
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not  be  subject  to  assessment  for  annual  maintenance. 
(Knowles  v.  New  Sweden  Irrigation  Dist.,  supra;  Colbum  v. 
WUson,  24  Ida.  94,  132  Pac.  579.)  In  addition  to  this  con- 
sideration, the  trial  court  found  that  the  predecessors  in  in- 
terest of  the  respondent  did  not  agree  to  furnish  free  water 
or  any  water  for  irrigation  or  domestic  purposes  for  said  lands 
or  any  part  thereof.  This  finding  being  based  upon  substan- 
tially conflicting  evidence,  under  the  long  line  of  decisions  of 
this  court,  will  not  be  disturbed. 

The   judgment  of   the  district   court  is  affirmed.    Costs 
awarded  to  respgndent. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 


(June  26,  1917.) 

H,   M.    SNODERLY,    Respondent,    v.    C.    A.    BOWEE^ 

Appellant. 

[166  Pac.  265.] 

OONTBAGTS — LATENT  AMBIGUITY — ^MEETING  OP  THE  MiNDS — PLEADINGS. 

1.  Where  it  is  provided  in  a  contract  that  certain  hay  is  to  be 
measured  according  to  the  "government  rule,"  and  parol  evidence  is 
introduced  to  disclose  the  fact  that  there  were  several  rules  known 
as  "government  rule,"  and  that  the  minds  of  the  parties  did  not  meet 
as  to  what  go^rnment  rule  the  provision  in  the  contract  referred 
to,  such  provision  is  void. 

2.  Where  the  pleadings  are  based  upon  an  express  provision  in 
a  contract  fixing  a  rule  of  measurement,  and  nothing  further,  and  it 
is  shown  conclusively  from  the  evidence  that  there  was  no  contract 
upon  that  point  between  the  parties,  the  pleadings  will  not  support 
thtf  judgment. 

[As  to  effect  on  contract  for  sale  of  chattel  of  failure  to  fix  price, 
see  note  in  Ann.  Gas.  1912B,  359.]   * 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County,  Hon.  Chas.  0.  Stockslager, 
Judge. 
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Action  on  contract.    Judgment  for  plaintiff.    Reversed, 

A.  W.  Ostrom,  A.  M.  Bowen  and  W.  P.  Guthrie,  for  Appel- 
lant. 

The  contract  in  this  case  is  on  its  face  ambiguous  and  un- 
certain. It  can  become  enforceable  only  by  a  showing  what 
was  meant  by  the  term  ** government  rule.'*  If  the  contract 
could  not  be  made  plain  in  this  regard,  it  was  no  agreement 
nor  would  an  agreement  exist  unless  the  minds  of  the  parties 
met.     (9  Cyc.  248,  and  cases  cited.) 

The  burden  in  this  regard  rests  on  the  plaintiff  and  if  he 
could  not  show  a  contract,  certain  in  its  terms,  he  could  not 
recover,  but  could  sue  only  for  the  reasonable  value  of  his  ser- 
vices.    (9  Cyc.  757.) 

If  the  contract  is  so  uncertain  and  ambiguous  that  the  court 
IS  unable  to  determine  what  was  intended,  the  same  is  void 
and  cannot  be  enforced.  {Ahlstrom  v.  Fitzpatrick,  17  Mont. 
295,  42  Pac.  757;  Omaha  L.  &  T.  Co.  v.  Goodman,  62  Neb. 
197,  86  N.  W.  1082;  Reed  v.  Lowe,  8  Utah,  39,  29  Pac.  740; 
Barton  v.  Spinning,  8  Wash.  458,  36  Pac.  439;  9  Cyc.  248, 
and  cases  cited.) 

Longley  &  Walters,  for  Respondent. 

Had  the  court  in  fact  found  such  ambiguity  or  uncertainty 
in  the  contract  as  to  render  it  unable  to  construe  it  without 
the  aid  of  extrinsic  evidence — and  the  record  further  showing 
a  direct  conflict  between  the  parties  to  the  contract  as  to  the 
meaning  of  the  words  employed — then  the  appellate  court  is 
bound  to  presume  that  the  questions  of  fact  so  presented 
were  properly  given  the  jury  under  correct  instructions  by 
the  court,  and  the  jury  having  by  its  verdict  determined  all 
questions  of  fact  in  favor  of  the  plaintiff,  in  the  absence  of 
erroneous  instructions,  the  appellate  court  must  accept  the 
verdict  of  the  jury  as  conclusive  upon  all  of  the  facts  so  pre- 
sented. (Sec.  4824,  Rev.  Codes;  Coe  v.  McOran,  23  Ida.  582, 
131  Pac.  1110;  Davidson  Grocery  Co,  v.  Johnston,  24  Ida. 
336,  Ann.  Cas.  1915C,  1129, 133  Pac.  929;  Goodman  v.  Minear 
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Mining  etc,  Co.,  1  Ida.  131 ;  State  v.  Preston,  4  Ida.  215,  38 
Pac.  694;  State  v.  Perry,  4  Ida.  224,  38  Pac.  655.) 

Where  the  ambiguity  in  the  contract  cannot  be  solved  by 
reference  to  other  parts  of  the  contract  and  the  surrounding 
circumstances  are  controverted,  the  court  should  charge  the 
jury  hypothetically  as  to  the  true  interpretation  of  the  con- 
tract.    ICarstens  v.  Earles,  26  Wash.  676,  67  Pac.  404.) 

It  was  the  duty  of  the  court  to  submit  the  question  of  what 
the  intention  of  the  parties  was  in  the  making  of  this  contract 
to  the  jury,  to  be  determined  from  the  evidence  offered  by  the 
respective  parties.  {Oinwuth  v.  Blankenship  &  Blake  Co. 
(Tex.  Civ.  App.),  28  S.  W.  828.) 

The  appellate  court  is  bound  to  assume,  in  the  present  state 
of  the  record,  that  such  question  was  properly  submitted  to 
the  jury,  and  having  been  so  submitted  and  passed  upon  by 
the  jury,  its  verdict  is  conclusive  upon  this  court. 

BICE,  J. — This  is  an  action  to  recover  balance  alleged  to  be 
due  on  a  written  contract  between  the  parties  hereto,  under 
which  contract  respondent  undertook  to  farm  appellant's 
land  and  to  raise  and  stack  the  hay  grown  thereon.  The 
controversy  arose  over  the  provision  of  the  contract  which 
attempted  to  define  the  method  of  measuring  the  hay.  The 
material  language  of  the  contract  in  question  is  as  follows.: 

"The  hay  to  be  measured  within  ten  days  after  the  last 
cutting  is  stacked  and  to  be  measured  according  to  govern- 
ment rule  with  a  basis  of  Five  Hundred  Twelve  (512)  cubic 
feet  to  the  ton." 

The  case  was  tried  before  the  court  and  a  jury  and  a  verdict 
returned  in  favor  of  respondent  in  the  sum  of  $500,  and  judg- 
ment was  entered  on  the  verdict  for  that  amount,  from  which 
this  appeal  is  prosecuted. 

In  II  Eng.  Ruling  Cases,  p.  718,  the  rule  is  stated  as  fol- 
lows: **  Where  a  determinate  intention  appears  to  be  ex- 
pressed by  the  written  instrument,  extrinsic  evidence  is  ad- 
missible to  show  that  the  description  of  an  object  contained 
in  the  instrument  is  applicable  with  legal  certainty  to  either 
of  two  objects;  and,  a  latent  ambiguity  having  been  thus 
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disclosed,  evidence  of  the  surrounding  circumstances  is  admis- 
sible to  show  which  of  the  objects  was  meant  by  the  descrip- 
tion"; .... 

It  will  be  seen  from  this  rule  that  the  process  in  explaining 
latent  ambiguity  is  divided  into  two  parts:  First,  the  intro- 
duction of  extrinsic  evidence  to  show  that  the  latent  am- 
biguity actually  existed,  and  second,  the  introduction  of 
extrinsic  evidence  to  explain  what  was  intended  by  the 
ambiguous  statement. 

It  seems  to  be  conceded  by  the  parties  that  the  term  *' gov- 
ernment rule,'*  as  it  appears  in  this  contract,  is  a  latent  am- 
biguity. The  appellant  in  this  case  in  order  to  point  out  what 
was  in  the  minds  of  the  parties  at  the  time  the  term  ''gov- 
ernment rule"  was  put  into  the  contract,  introduced  evidence 
to  show  that  at  that  time  he  produced  a  rule  known  as  a 
government  rule  and  showed  it  to  the  respondent.  This  the 
respondent  absolutely  denied.  The  verdict  of  the  jury  could 
have  been  reached  only  on  the  basis  that  it  found  with  re- 
spondent on  this  point.  The  appellant  introduced  further 
evidence  to  show  that  in  that  vicinity  there  were  several 
rules  known  as  the  "government  rule"  for  measuring  hay. 
The  respondent  made  no  attempt  to  clear  up  the  ambiguity 
by  extrinsic  evidence,  but  introduced  a  rule  for  measuring  hay 
which  he  obtained  from  the  department  of  agriculture.  He 
admits  that  he  had  no  definite  rule  in  mind  at  the  time  he 
entered  into  the  contract,  but  supposed  that  the  government 
had  some  rule  by  which  he  would  be  willing  to  measure  the 
hay.  Counsel  for  respondent  in  addressing  the  court  said: 
**I  am  not  attempting  to  prove  that  this  is  the  government 
rule  except  as  the  document  itself  makes  the  statement." 
The  document  itself  does  not  purport  to  be  an  oflBcial  gov- 
ernment rule,  but  one  compiled  and  recommended  by  the 
department  of  agriculture.  Respondent  admits,  however, 
that  this  rule  was  not  in  his  mind  as  the  government  rule  at 
the  time  he  entered  into  the  contract,  he  never  having  seen 
or  heard  of  the  rule  until  after  that  time.  The  document  it- 
self further  shows  that  it  was  not  printed  until  some  time 
after  the  contract  had  been  executed. 
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It  will  be  seen  then  that  the  latent  ambiguity  in  the  con- 
tract has  been  exposed,  but  the  evidence  does  not  explain,  or 
even  attempt  to  explain,  what  was  in  the  minds  of  the  parties 
at  the  time  the  term  ** government  rule"  was  inserted  in  the 
contract.  It  is  not  for  the  court  or  jury  to  make  a  contract 
for  the  parties,  but  only  to  determine  what  the  parties  in- 
tended the  ambiguous  terms  to  mean  at  the  time  they  entered 
into  the  agreement. 

Prom  the  evidence  in  this  case,  it  is  clear  that  there  was  no 
meeting  of  the  minds  of  the  parties  on  the  question  as  to  what 
constituted  the  "government  rule''  when  the  contract  was 
entered  into,  and  that  provision  in  the  contract  would  there- 
fore be  void.  {Raffles  v,  Wichelhatis,  3  Hurl.  &  C.  906,  159 
Eng.  Reprint,  375 ;  Stong  v.  Lane,  66  Minn.  94,  68  N.  W.  765.) 

The  respondent  seems  to  have  realized  the  weakness  of  his 
position  in  declaring  upon  the  express  contract,  and  tried  the 
case  upon  the  theory  that  the  plaintiff  was  entitled  to  a 
specific  amount  per  ton  by  weight,  rather  than  by  the  specified 
rule.  The  evidence  has  been  carefully  examined  to  deter- 
mine whether  or  not  the  appellant  joined  in  and  tried  his 
case  upon  the  same  theory.  It  has  been  found  that  he  did 
not,  but  on  the  contrary  resisted  the  introduction  of  evidence 
by  the  respondent  in  his  effort  to  prove  the  correctness  of 
the  rule  of  measurement  used  by  respondent  in  attempting  to 
establish  the  actual  number  of  tons  of  hay  stacked  by  him. 
Counsel  for  respondent  asked  the  following  question:  **And 
what  would  you  say  about  this  method  being  a  correct  fair 
method  of  measuring  T'  To  which  counsel  for  the  appellant 
objected  as  follows:  **We  object  to  that  unless  it  is  further 
shown  that  he  has  tested  it,  and  for  the  additional  reason  it 
would  be  immaterial  unless  it  is  shown  that  this  was  the 
measurement  which  was  in  contemplation  of  the  parties  to  the 
contract  at  the  time  it  was  made.'* 

As  the  appellant  did  not  join  in  and  try  his  case  upon  the 
same  theory  as  respondent,  but  kept  within  the  issues  made 
by  the  pleadings,  he  did  not  waive  the  right  to  have  the  judg- 
ment supported  by  the  pleadings.  As  the  pleadings  were 
based  upon  the  express  provision  in  the   contract  fixing  the 
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rule  of  measurement,  and  nothing  further,  and  it  is  shown 
conclusively  from  the  evidence  that  there  was  no  contract 
upon  that  point  between  the  parties,  the  pleadings  will  not 
support  the  judgment. 

Upon  a  retrial  of  this  case  the  district  court  should  permit 
plaintiff  to  amend  his  complaint,  if  he  desires,  so  as  to  set  out 
the  reasonable  value  of  the  services  rendered.  Upon  that 
issue  the  proof  would  not  be  confined  to  the  actual  number 
of  tons  stacked,  to  be  ascertained  by  weight  or  any  rule  of 
measurement.  Any  competent  evidence  tending  to  show  rea- 
sonable value  of  the  services  rendered  would  be  admissible. 

The  judgment  is  reversed  and  a  new  trial  ordered.  Costs 
awarded  to  appellant. 

Morgan,  J.,  concurs. 

BUDGE,  C.  J.,  Dissenting. — I  am  unable  to  concur  in  the 
conclusion  reached  by  my  associates. 

It  is  conceded  that  the  words  **  according  to  government 
rule"  are  ambiguous.  It  is  expressly  urged  by  appellant 
that  ** — at  least  the  law  ought  to  imply — the  common  and 
universal  meaning  of  such  term,  in  the  locality  where  the 
contract  was  made."  He  insists  not  only  that  the  particular 
rule  urged  by  him  was  the  ** government  rule"  the  contract- 
ing parties  had  in  mind,  but  further,  since  as  he  claims,  it 
was  the  rule  commonly  and  generally  known  as  the  govern- 
ment rule,  that  alone  would  govern  and  determine  the  inten- 
tion of  the  parties.  But  there  were,  as  appears  from  the 
uncontradicted  evidence,  several  rules  for  measuring  hay  in 
use  in  that  vicinity,  each  known  as  a  ** government  rule."  It 
therefore  became  a  question  of  fact  for  the  jury,  under  proper 
instructions,  to  determine  what  meaning  should  be  given 
thereto,  and  which  of  the  several  rules  in  evidence  the  parties 
should  be  deemed  to  have  intended.  {Car stem  v.  Earles,  26 
Wash.  676,  67  Pac.  404r-408 ;  Qinnuth  v.  Blankenship  &  Blake 
Co,  (Tex.  Civ.  App.),  28  S.  W.  828;  Page  on  Contracts,  see. 
1129  J  Elliott  on  Contracts,  sees.  1564-1566.) 
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Nor  does  the  fact  that  respondent  testified  that  he  had  no 
definite  role  in  mind  at  the  time  the  contract  was  entered  into, 
alter  the  role.  The  jury  were  not  bonnd  by  this  testimony. 
The  admissions  or  declarations  of  the  parties  as  to  what  was 
intended  are  not  controlling.  Under  all  the  facts  and  circum- 
stances in  evidence,  and  in  view  of  the  fact  that  the  contract 
had  been  pleaded  and  admitted,  it  was  proper  for  the  court 
to  submit  the  meaning  to  be  given  the  words  ''government 
rule"  to  the  jury.     (Builock  v.  Fitdey,  28  Fed.  514.) 

But  in  any  event  it  nowhere  appears  that  the  appellant  was 
misled  by  the  proof,  and  the  evidence  is  amply  sufficient  to 
sustain  the  verdict.  Section  4824,  Rev.  Codes,  provides,  that 
where  there  is  substantial  evidence  to  support  the  verdict  it 
must  not  be  set  aside.  {Herculiih  Co.,  Ltd.,  v.  Gusiafson,  22 
Ida.  537, 126  Pac.  1050;  Coe  v.  McOran,  23  Ida.  582, 131  Pac. 
1110;  Deribeigh  v.  Oregorir-WcLshingion  R.  etc.  Co.,  23  Ida. 
663,  132  Pac.  112 ;  Meeker  v.  Trappett,  24  Ida.  198,  133  Pac. 
117;  Davidson  Grocery  Co.  v.  Johnston,  24  Ida.  336,  Ann. 
Cas.  1915C,  1129, 133  Pac.  929 ;  Casaday  v.  Stuart,  29  Ida.  714, 
161  Pac.  1026;  Huffaker  v.  Edgington,  ante,  p.  178,  163  Pac. 
793.)  Section  4225,  Rev.  Codes,  provides  that:  **No  van- 
ance  between  the  allegation  in  a  pleading  and  the  proof  is  to  be 
deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  appears  that  the  party  has 
been  so  misled,  the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  may  be  just.*'  Section  4226, 
Rev.  Codes,  provides  that:  "Where  the  variance  is  not  ma- 
terial, as  provided  in  the  last  section,  the  court  may  direct 
the  facts  to  be  found  according  to  the  evidence,  or  may  order 
an  immediate  amendment,  without  costs."  In  Clapton  v. 
Meeves,  24  Ida.  293-298,  133  Pac.  907,  this  court,  applying 
the  above  sections,  said:  ** Under  the  liberal  rule  adopted  by 
our  statute,  we  think  the  court  might  properly  find  according 
to  the  facts  and  that  this  variance  would  not  be  fatal.  If 
the  trial  judge  had  thought  it  necessary,  he  might  have  or- 
dered an  immediate  amendment  to  support  the  evidence  and 
finding."    (See,  also,  Western  Loan  etc.  Co.  v.  Kendrick 
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State  Bank,  13  Ida.  331,  90  Pac.  112.)  The  trial  court  then 
had  ample  authority  to  direct  the  jury  to  find  the  facts  accord- 
ing to-  the  evidence  without  requiring  the  pleadings  to  be 
amended.  Since  the  instructions  of  the  court  are  not  in  the 
record  we  must  presume  that  the  court  correctly  instructed 
the  jury  on  all  of  the  material  issues  involved,  and  that  the 
instructions  taken  as  a  whole  fairly  submitted  the  case  to  the 
jury.  (Hopkins  v.  Utah  Northern  Ry.  Co.,  2  Ida.  (277)  300, 
13  Pac.  343 ;  Oumaer  v.  White  Pine  Lumber  Co,,  11  Ida.  591, 
83  Pac.  771;  McLeod  v.  Rogers,  28  Ida.  412, 154  Pac.  970.) 

Under  our  code  system  the  rule  applicable  to  the  case  at 
bar,  is  as  follows:  ''It  has  been  held  that  under  a  pleading 
alleging  an  express  contract,  a  recovery  on  an  implied  con- 
tract may  be  sustained,  where  the  defendant's  rights  have 
been  fuUy  protected.  At  most  it  is  but  a  variance  between 
the  pleadings  and  the  proof  which  may  be  disregarded  unless 
it  appears  that  the  defendant  was  misled  by  if  (9  Cyc. 
749 ;  Clapp  v.  Schaus,  156  App.  Div.  681,  141  N.  Y.  Supp. 
451;  Lufkin  v.  Harvey,  125  Minn.  458,  147  N.  W.  444; 
Anderson  v.  Akins'  Estate,  99  Neb.  630,  157  N.  W.  334;  Bur- 
gess V.  Helm,  24  Nev.  242,  51  Pac.  1025 ;  Nyhart  v.  Penning- 
ton, 20  Mont.  158,  50  Pae.  413 ;  Palmer  v.  Miller,  19  Ind.  App. 
624,  49  N.  E.  975 ;  Buckingham  v.  Harris,  10  Colo.  455,  15 
Pac.  817,  following  the  case  of  Sussdorff  v.  Schmidt,  55  N.  Y. 
319;  WeUs  v.  Crawford,  23  Colo.  App.  103,  127  Pae.  914; 
fhicago  R.  I.  &  P.  Ry.  Co.  v.  Bankers'  Nat.  Bank,  32  Okl. 
290,  122  Pac.  499.)  These  cases  were  decided  under  statutes 
practically  identical  with  our  own,  in  the  respects  above  re- 
ferred to.  It  is  clear  from  the  whole  record,  in  my  opinion, 
that  substantial  justice  has  been  done,  and  that  the  judgment 
should  be  affirmed. 

A  new  trial  should  not  be  granted,  as  no  other  or  different 
means  can  be  adopted,  than  was  followed  at  the  trial  for 
determining  the  amount  of  hay  that  the  respondent  stacked — 
this  was  the  real  question  submitted  to  the  jury,  and  I  think 
fairly  so.  Should  the  complaint  be  amended  so  as  to  state 
a  cause  of  action  upon  a  quantum   meruit  basis,  the  proof 
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that  could  be  properly  offered  would  be  practically  the  same 
as  appears  in  the  present  record.  In  other  words,  I  do  not 
think,  under  the  sections  of  the  statute  above  cited,  the  au- 
thorities referred  to,  and  under  the  facts  of  this  case,  that  a 
technical  rule  of  pleading  should  be  invoked  when  it  is 
clear  that  the  rights  of  the  litigants  have  been  fairly  adjudi- 
cated. 


^(June  26,  1917.) 

P.  C.  ROSS,  Respondent,  v.  OEOROE  KERB,  Appellant 

[167  Pae.  654.] 

Malicious   Prosecution  —  Probable  Causk  —  Advice  of  Oounsel  — 

MALICB—OOMPKNSATORY   and   PUNinVB   DAMAGES--TKRMINATION   OF 

Prosecution  in  Favor  of  Accused. 

1.  To  entitle  a  party  to  recover  damages  by  reason  of  malicious 
prosecution,  it  must  appear  that  the  person  who  preferred  the  crim- 
inal charge  acted  without  probable  cause  t^o  believe  the  accused 
guilty  of  the  crime  charged,  that  he  acted  with  malice  and  that  the 
criminal  action  was  terminated  in  favor  of  accused. 

2.  The  existence  of  facts  showing  probable  cause  is  for  the  jury 
to  determine;  whether  or  not  the  facts,  found  by  the  jury  to  exist, 
constitute  probable  cause  is  a  question  for  the  court. 

3.  To  justify  by  advice  of  counsel  defendant  must  show  that  he 
truly,  correctly,  fully,  fairly  and  in  good  faith  stated  to  such  coun- 
sel all  the  facts  within  his  knowledge,  or  which  he  might,  with  rea- 
sonable diligence,  have  ascertained,  bearing  upon  the  guilt  or  inno- 
cence of  the  accused. 

4.  Malice  must  be  shown  to  have  existed  before  a  recovery  may 
be  had  by  reason  of  a  malicious  prosecution,  but  malice,  as  a  fact, 
may  be  inferred  by  the  jury  from  the  absence  of  probable  cause. 
In  order  to  recover  punitive  damages,  however,  actual  malice  in 
preferring  the  charge  must  be  shown  to  have  existed.  This  is  done 
by  showing  that  the  person  who  preferred  the  charge  was  actuated 
by  ill  will  or  a  desire  to  injure  the  accused. 

5.  The  fact  that  the  testimony  taken  at  the  preliminary  examina- 
tion was  not  written  by  a  reporter  does  not  render  the  proceeding 
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void  or  the  order  discharging  the  accused  of  no  avail  as  a  deter- 
mination in  his  favor  of  the  criminal  action. 

[As  to  what  is  necessary  to  support  an  action  for  malicious  prose- 
cution, see  notes  in  12  Am.  Dec.  215;  26  Am.  St.  127.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Chas.  P.  McCarthy,  Judge. 

Action  for  malicious  prosecution.  Judgment  for  plaintiff. 
Affirmed. 

J.  L.  Niday,  for  Appellant 

In  actions  of  malicious  prosecution  the  plaintiff  must,  in 
order  to  recover,  establish  not  only  malice,  but  want  of  prob- 
able cause.  Those  two  elements  are  essential,  and  they  must 
concur  or  the  action  will  not  lie.  {Potter  v.  Scale,  8  Cal.  217, 
220;  Anderson  v.  Colenum,  53  Cal.  188;  Orant  v.  Moore,  29 
Cal.  644;  Smith  v.  Liverpool  etc.  Ins.  Co.,  107  Cal.  432,  40 
Pac.  540.) 

The  action  of  malicious  prosecution  is  not  favored  in  law, 
and  hence  has  been  hedged  about  by  limitations  more  stria- 
gent  than  in  the  case  of  almost  any  other  act  causing  damage 
to  another.  (Rtissell  v.  CJiamherlin,  12  Ida.  299,  303,  9  Ann. 
Cas.  1173,  85  Pac.  926 ;  Ball  v.  Randes,  93  Cal.  222,  27  Am.  St. 
174,  28  Pac.  937 ;  Oee  v.  Culver,  12  Or.  228,  6  Pac.  775 ;  Burt 
V.  Smdth,  181  N.  Y.  1,  73  N.  E.  495,  2  Ann.  Cas.  576,  and 
cases  cited.) 

If  the  defendant  acted  in  good  faith  on  evidence,  whether 
true  or  false,  which  is  suflScient  to  create  a  reasonable  belief 
that  the  accused  is  guilty  of  the  offense,  he  is  protected. 
{Anderson  v.  Friend,  85  111.  135.) 

When  a  person  acting  in  good  faith  and  under  advice  of 
counsel,  is  led  to  institute  a  criminal  prosecution  against  an- 
other, and  thereafter  the  prosecution  fails,  the  prosecutor 
does  not  thereby  render  himself  liable  to  an  action  for  ma- 
licious prosecution  or  any  other  action.  {Central  Light  & 
Fuel  Co.  V.  Tyron,  42  Okl.  86,  140  Pac.  1152;  Le  Clear  v.  Per- 
kins, 103  Mich.  131,  61  N.  W.  357,  26  L.  B.  A.  627;  Cooper  v. 
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Fleming,  114  Tenn.  40,  84  S.  W.  801,  68  L.  R.  A.  849 ;  Elreno 
Gas  &  Electric  Co.  v.  Spurgeon,  30  Okl.  88,  118  Pac.  397.) 

It  is  not  necessary  that  every  fact  should  be  disclosed  to 
the  attorney  in  order  to  be  protected  under  his  advice. 
(Young  v.  Jackson  (Tex.  Civ.  App.),  29  S.  W.  1111;  Harris 
V,  Woodford,  98  Mich.  147,  57  N.  W.  96;  Baldivin  v.  Weed, 
17  Wend.  (N.  Y.)  224.) 

It  is  a  good  defense  to  an  action  for  malicious  prosecution, 
that  the  defendant,  before  commencing  the  prosecution,  pre- 
sented the  matter  to  the  county  attorney,  fairly  stating  to  him 
all  the  facts,  and  then  in  good  faith  followed  his  advice. 
(ScMppel  V.  Norton,  38  Kan.  567, 16  Pac.  804.) 

The  government  cannot  allow  the  citizen  to  suffer  for  his 
trust  in  its  proper  functionaries.  {LaiigUin  v.  Clawson,  27 
Pa.  St.  328,  330.) 

Express  or  positive  malice  must  be  shown,  as  well  as  the 
absence  of  probable  cause.     (Long  v,  Rodgers,  19  Ala.  321.) 

Malice  is  a  fact  to  be  proved  and  not  an  inference  of  law. 
(Gee  V.  Culver,  12  Or.  228,  6  Pac.  775.) 

A  nolle  prosequi  entered  by  the  procurement  of  the  party 
prosecuted  or  by  his  consent,  or  by  way  of  compromise,  is  not 
such  a  determination  of  the  prosecution  alleged  to  have  been 
malicious  as  will  enable  the  party  prosecuted  to  maintain  the 
action.  (Langford  v.  Boston  etc.  R.  Co.,  144  Mass.  431,  11 
N.  E.  697;  Woodm4in  v.  Prescott,  66  N.  H.  375,  22  Atl.  456.) 

**The  existence  of  probable  cause  for  a  prosecution  is 
always  a  matter  of  law  to  be  determined  by  the  court." 
(Ball  V.  Rawles,  93  Cal.  222,  27  Am.  St.  174,  28  Pac.  937,  26 
Cyc.  106.) 

The  court  erred  in  submitting  to  the  jury  the  question  of 
compensatory  or  punitive  damages.  (StUsan  v.  Gibbs,  53 
Mich.  280,  284, 18  N.  W.  815;  WUson  v.  Bowen,  64  Mich.  133, 
31  N.  W.  81.) 

Perky  &  Brinck,  for  Respondent. 

Under  the  contract  between  the  parties,  respondent  was 
merely  the  debtor  of  appellant.    Had  he  collected  all  of  hia 
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accounts  and  appropriated  the  whole  amount  he  could  not 
have  been  ^ilty  of  embezzlement.  (State  v.  Covert,  14 
Waah.  652,  45  Pac.  304;  Dixie  Fire  Ins.  Co.  v.  Nelson,  128 
Tenn.  70, 157  S.  W.  416;  note  in  87  Am.  St.  37,  38.) 

There  could  therefore  have  been  no  probable  cause  for  the 
prosecution.  Probable  cause  may  be  founded  upon  misin- 
formation as  to  facts,  but  not  as  to  law.  (Hazzard  v.  Fhiry, 
120  N.  Y.  223,  24  N.  E.  194;  Whitney  v.  New  York  Cos.  Ins. 
Assn.,  27  App.  Div.  320,  50  N.  Y.  Supp.  227;  HaU  v.  Haw- 
kins, 5  Humph.  (24  Tenn.)  357;  ParU  v.  Reed,  30  £an.  534, 
2  Pac.  635.) 

A  criminal  prosecution  upon  any  other  motive  than  that 
of  bringing  a  guilty  party  to  justice,  is  malicious.  (Krug  v. 
Ward,  77  111.  603 ;  Kendrick  v.  Cypert,  10  Humph.  (29  Tenn.) 
291 ;  Oabel  v.  Weisensee,  49  Tex.  131 ;  Vinal  v.  Core,  18  W.  Va. 
1 ;  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  675.) 

If  there  was  any  conflict  in  the  evidence*  as  to  whether 
there  was  a  compromise  between  the  parties,  it  was  properly 
a  question  for  the  jury  and  properly  submitted  to  them, 
whether  the  dismissal  was  brought  about  by  the  settlement. 
(L.  E.  A.  1915A,  604;  Marcus  v.  Bernstein,  117  N.  C.  31,  23 
S.  E.  38.) 

The  court  did  not  submit  the  question  of  probable  cause 
to  the  jury  to  determine,  but  submitted  special  interrogatories 
as  to  disputed  facts,  from  their  answers  to  which  he  could 
make  his  findings  as  to  probable  cause.  Where  there  is  any 
conflict  in  the  facts  this  is  the  proper  procedure.  {Burton 
V.  St.  Paul  etc.  Ry.  Co.,  33  Minn.  189,  22  N.  W.  300;  26  Cyc. 
107-109,  and  cases  cited.) 

The  jury  may  in  a  proper  case  assess  punitive  damages. 
(26  Cyc.  64,  65,  117;  4  Sutherland,  Damages,  3d  ed.,  3579, 
and  n.  2.) 

MORGAN,  J.— Prom  December  2,  1912,  to  May  10,  1913, 
the  respondent,  Ross,  was  employed  by  the  American  Laundry 
Company  of  which  appellant,  Kerr,  was  part  owner  and 
president.  His  duties  were  those  of  a  driver  of  one  of  the 
delivery  wagons  of  the  company  and  to  solicit  patronage  aud 


Digitized  by  VjOOQIC 


496  Ross  V.  Eers.  [30  Idaho, 

Opinion  of  the  Court — ^Morgan,  J. 

deliver  the  articles  when  laundered.  On  or  about  May  29, 
1913,  he  was  arrested  upon  a  charge  of  embezzlement  pre- 
ferred against  him  by  appellant,  who  accused  him  of  misap- 
propriating moneys  collected  from  the  patrons  of  the  laundry. 
Respondent  thereupon  gave  bond  and  on  July  9,  1913,  was 
discharged,  by  order  of  the  justice  of  the  peace  before  whom 
the  preliminary  proceedings  were  had,  and  the  charge  against 
him  was  dismissed.  Thereafter  he  instituted  this  action 
against  appellant  for  malicious  prosecution.  The  jury  ren- 
dered a  verdict  in  his  favor  in  the  sum  of  $2,000,  $1,500  of 
which  was  allowed  as  compensatory  damages  and  $500  as 
punitive  damages,  and  judgment  was  entered  for  these 
amounts.  Appellant  moved  for  a  new  trial,  which  motion 
was  denied.  This  appeal  is  from  the  judgment  and  from  the 
order  denying  the  motion  for  a  new  trial. 

It  is  contended  by  appellant  that  the  evidence  disclosed 
probable  cause  for  believing  the  respondent  guilty  of  em- 
bezzlement. There  is  a  direct  conflict  in  the  testimony  con- 
cerning the  terms  of  the  contract  of  employment  between 
respondent  and  the  Laundry  Company.  The  terms  of  this 
agreement  are  a  very  material  factor  in  determining  the  ques- 
tion of  probable  cause. 

Appellant,  and  other  witnesses  in  his  behalf,  testified  that 
under  the  terms  of  this  contract  Ross  was  to  collect  the  money 
due  from  the  patrons  of  the  laundry,  and  account  for  the 
same  each  week  and  that  he  was  to  receive,  as  his  compensa- 
tion, fifteen  per  cent  of  the  money  collected,  it  being  under- 
stood, however,  that  the  commissions  on  the  returns  of  the 
first  week  were  to  be  paid  to  a  party  by  the  name  of  Smith, 
who  was  respondent's  predecessor  and  who  accompanied  him 
during  that  time  in  order  to  familiarize  him  with  his  duties. 
On  the  other  hand,  respondent  testified  that  by  the  agreement 
of  employment  he  was  to  be  charged  by  the  company  for  all 
the  laundry  he  procured,  whether  or  not  the  charge  therefor 
was  collected  by  him,  and  he  was  to  reimburse  himself  by 
making  the  collections ;  that  he  was  to  receive  fifteen  per  cent, 
based  not  upon  the  amount  of  money  collected,  but  upon  the 
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amount  of  business  procured;  that  it  was  not  the  under- 
standing that  the  first  week's  commissions  should  go  to  Smith. 

Respondent's  testimony  is  corroborated,  to  some  extent,  by 
recitals  contained  in  a  certain  agreement  entered  into  on  June 
9,  1913,  after  the  arrest,  which  agreement  was  in  the  nature 
of  a  settlement  of  the  account  between  .respondent  and  the 
company.  The  recitals  referred  to  are  as  follows:  **That 
whereas,  second  party  has  been  from  December  2,  1912,  to 
May  10,  1913,  inclusive,  collecting  and  delivering  laundry  for 
first  party  under  a  contract  with  first  party  whereby  all  bills 
for  laundry  brought  in  by  second  party  from  customers  were 
charged  directly  by  first  party  to  second  party,  second  party 
being  responsible  for  the  payment  thereof  in  full,  regardless 
of  whether  he  collected  the  amount  thereof  from  the  cus- 
tomers or  not,  second  party  to  receive  and  be  entitled  to  with- 
hold fifteen  per  cent  commission  on  the  amount  of  all  moneys 
so  charged  to  him;  .  .  .  .  " 

It  is  true  appellant  testified  that  when  he  signed  this 
agreement  for  the  company  he  did  not  carefully  read  it,  or 
know  that  it  contained  the  clause  above  referred  to,  however, 
there  was  testimony  that  the  agreement  was  read  aloud  to 
him  and  that  he  did  carefully  read  it. 

Special  interrogatories  were  submitted  to  the  jury  upon  the 
question  of  the  terms  of  the  contract  of  employment  and  it 
found  them  to  be  as  testified  to  by  respondent. 

An  appellate  court  will  not  disturb  the  verdict  of  the  jury 
or  the  judgment  of  a  trial  court  because  of  conflict  in  the 
evidence  when  there  is  suflScient  proof,  if  uncontradicted,  to 
sustain  it.  {Jensen  v.  Bumgarner,  28  Ida.  706,  156  Pac.  114 ; 
State  V.  Steen,  29  Ida.  337,  158  Pac.  499;  Casady  v.  Stuart, 
29  Ida.  714, 161  Pac.  1026;  Sweeten  v.  Ezell,  ante,  p.  154, 163 
Pac.  612.) 

The  record  discloses  that  appellant  consulted  the  prosecut- 
ing attorney  of  Ada  county  before  preferring  the  charge 
against  respondent,  and  upon  his  advice  swore  to  the  com- 
plaint charging  embezzlement,  but  the  jury  found,  in  response 
to  a  special  interrogatory  submitted  to  it,  that  appellant  did 
not  relate  to  the  prosecuting  attorney  all  the  material  facts 
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within  hiB  knowledge  bearing  upon  the  terms  of  employment, 
in  that  he  failed  to  state  that  the  relation  of  debtor  and 
creditor  existed  between  the  American  Laundry  (Company  and 
respondent.  It  is  evident  that  appellant  did  not  state  facts 
from  which  such  relation  should  have  been  inferred,  because 
he  contends  that  such  facts  did  not  exist.  To  justify  by  ad- 
vice of  counsel  defendant  must  show  that  he  truly  and  cor- 
rectly, fully  and  fairly,  and  in  good  faith  stated  to  such 
counsel  all  of  the  facts  within  his  knowledge,  or  which  he 
might,  with  reasonable  diligence,  have  ascertained,  bearing 
upon  the  guilt  or  innocence  of  the  accused.  ''The  making  of 
an  exaggerated,  misrepresented,  incorrect  statement,  or  the 
withholding  of  any  material  fact,  is  inconsistent  with  prob- 
able causfe."     (26  Cyc.  34.) 

Appellant  urges  that  the  evidence  was  insufficient  to  show 
malice  on  his  part  in  preferring  the  charge  against  respond- 
ent. Malice  is  an  essential  ingredient  of  malicious  prosecu- 
tion, but  me//,  as  a  fact,  be  inferred  from  the  absence  of  prob- 
able cause.     (26  Cyc.  23.) 

The  jury,  however,  awarded  respondent  punitive  damages 
under  an  instruction  from  the  court  that  it  might  do  so 
should  it  find  that  actual  malice  existed.  The  record  dis- 
closes that  after  respondent  left  the  employ  of  the  Laundry 
Company  he  secured  a  position  with  a  rival  concern  and  that 
appellant  believed  he  was  enticing  its  customers  and  inducing 
them  to  patronize  the  rival  laundry.  There  was  evidence  of 
threats  made  by  appellant  that  he  would  prevent  respondent 
from  holding  a  position  or  obtaining  any  employment.  Ap- 
pellant admitted  that  he  caused  to  be  inserted  in  the  news- 
papers of  Boise,  after  the  charge  against  respondent  had  been 
dismissed,  an  article  to  the  effect  that  he  had  abandoned  the 
prosecution  out  of  sympathy  with  the  family  of  respondent. 
This  evidence  is  amply  sufficient  to  establish  the  existence  of 
actual  malice. 

It  is  contended  that  there  was  not  such  a  termination  of 
the  criminal  case  as  would  justify  the  action  for  malicious 
prosecution.  It  appears  that  the  attorney  who  represented 
respondent  in  the  criminal  action  inquired  of  the  prosecuting 
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attorney  whether  or  not  the  proceeding  could  be  dismissed 
and  that  a  continuance  of  the  preliminary  hearing  was  had, 
from  time  to  time,  by  consent  of  all  the  parties.  After  the 
settlement  of  the  account  between  Ross  and  the  Laundry  Com- 
pany, on  June  9th,  the  deputy  prosecuting  attorney  made  a 
motion  to  dismiss  the  case,  which  was  opposed  by  respondent 
for  the  reason  that  no  grounds  were  set  forth  in  the  motion 
which  would  vindicate  him.  The  justice's  docket,  which  is 
in  evidence,  shows  that  on  July  9,  1913,  the  time  finally  set 
for  the  preliminary  hearing,  the  examination  of  respondent 
came  on  duly  to  be  heard  upon  notice  to  the  prosecuting  at- 
torney and  the  prosecuting  witness;  that  the  sworn  testimony 
of  appellant  was  taken  and  thereupon  respondent's  counsel 
moved  to  dismiss  the  case  for  the  reason  that  it  appeared 
from  the  evidence  that  he  had  not  committed  the  crime 
charged  against  him;  that  the  magistrate  sustained  the  mo- 
tion and  dismissed  the  charge.  Respondent  introduced  tes- 
timony to  show  that  this  dismissal  was  not  procured  in 
consideration  of  the  settlement  of  the  account  between  him 
and  the  company.  The  deputy  prosecuting  attorney  testified 
that  he  contemplated  the  settlement  of  this  account  in  his 
motion  to  dismiss  the  criminal  charge  only  so  far  as  he 
deemed  it  nearly  impossible  to  obtain  a  conviction  upon  the 
charge  of  embezzlement  where  it  would  be  shown  that  the 
sum  of  money  claimed  to  have  been  embezzled  was  repaid. 
It  is  conceded  that  the  evidence,  at  the  preliminary  hearing, 
was  given  orally  and  was  not  reported.  This  fact,  however, 
cannot  be  taken  advantage  of  by  appellant.  There  is  no 
doubt  that  the  preliminary  hearing  and  dismissal  of  the 
charge  divested  the  examining  magistrate  of  jurisdiction  to 
further  consider  the  case.'  This  being  true  there  waa  such  a 
final  termination  of  the  criminal  case  as  to  form  the  basis  for 
this  action. 

Appellant  contends  that  the  court  erred  in  submitting  to 
the  jury  an  instruction  directing  it  to  determine  the  terms  of 
the  employment  between  Ross  and  the  company.  The  exist- 
ence of  facts  bearing  on  the  question  of  probable  cause  is  to  be 
decided  by  the  jury,  then  it  is  the  duty  of  the  court  to  say 
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whether  or  not,  from  the  facts  found  by  the  jury  to  exist, 
there  was  probable  cause.  Whether  or  not  respondent  was 
charged  with  the  money  due  from  the  patrons,  and  was  to 
pay  the  company  irrespective  of  whether  he  made  the  collec- 
tions, in  short,  whether  or  not  such  facts  existed  as  would 
make  the  relation  between  him  and  the  company  that  of 
debtor  and  creditor,  were  disputed  questions  of  fact  and  were 
correctly  submitted  to  the  jury.  The  jury  having  found  for 
respondent  on  these  issues  it  was  for  the  court  to  say  that 
there  was  a  want  of  probable  cause,  which  it  did  in  its  judg- 
ment upon  the  verdict. 

The  court  submitted  to  the  jury  the  question  of  exemplary 
or  punitive  damages.  By  almost  unanimous  authority  this  is 
proper  where  malice  is  actual.  There  is  sufficient  evidence  in 
this  case  to  support  the  finding  of  actual  malice.  Appellant 
requested  the  instruction :  "That  actual  malice  must  be  proved 
by  plaintiff.*'  The  court  properly  refused  this  instruction 
on  the  ground  that  actual  malice  was  necessary  only  so  far  as 
the  party  injured  was  entitled  to  punitive  damages.  The 
court  submitted  the  question  of  actual  malice  properly,  and 
defined  it  correctly  when  it  said  that  if  the  jury  found  that 
appellant  was  actuated  by  ill  will  toward  respondent,  or  by 
desire  to  injure  him,  then  punitive  damages  could  be  recov- 
ered.    (1  Words  and  Phrases,  158.) 

Appellant  contends  that  the  court  erred  in  not  permitting 
him  to  answer  a  question  as  to  whether  or  not  he  was  actuated 
by  malice  in  making  the  criminal  charge.  The  question 
called  for  a  conclusion  of  law  and  the  objection  to  it  was  prop- 
erly sustained.  {Oimbel  v,  Oomprecht  (Tex.  Civ.  App.),  36 
S.  W.  781 ;  7  Ency.  Ev.  600;  Gabel  v.  Weisensee,  49  Tex.  131.) 
Moreover,  he  was  permitted  to  testify  as  to  his  motives  in 
making  the  charge. 

There  are  numerous  assignments  of  error  set  forth  by  ap- 
pellant but  not  discussed  in  his  brief.  We  have  examined 
them  fully  and  are  convinced  that  they  are  not  well  taken. 
A  discussion  of  them  in  this  opinion,  however,  can  be  prop- 
erly omitted. 
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Argument  for  Appellant. 

The  judgment  and  order  appealed  from  are    aflSrmed. 
Costs  are  awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 


(June  26,  1917.)' 


THE  BLUMAUERn-FBANK  DRUG   CO.,   a  Corporation, 
Appellant,  v.  THOMAS  YOUNG,  Respondent. 

[167  Pac.  21.] 

Statute  of  Frauds — Aobeemxnt  fob  Sale  or  Goods — Sufficienct  of 
Memorandum. 

In  order  to  render  an  oral  contract  falling  within  the  scope  of  the 
statute  of  frauds  enforceable  by  action,  the  memorandum  thereof 
must  state  the  contract  with  such  certainty  that  its  essentials  can 
be  known  from  the  memorandum  itself,  or  hj  a  reference  contained 
in  it  to  some  other  writing,  without  recourse  to  parol  proof  to  supply 
them. 

[As  to  proof  by  parol  of  contracts  of  lost  memorandum  required 
by  statute  of  frauds,  see  note  in  Ann.  Oas.  1916E,  173.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  R.  N.  Dunn,  Judge. 

Action  for  damages  and  for  goods  sold  and  delivered. 
Judgment  for  defendant.    Affirmed. 

James  H.  Prazier,  for  Appellant. 

The  letters  clearly  form  a  part  of  the  contract,  and  being 
signed  by  the  defendant,  not  only  ratify  the  contract  but 
complete  it  and  make  it  a  written  memorandum  under  the 
statutes  of  frauds.     (20  Cyc.  278.) 


Digitized  by  VjOOQIC 


502        BLUMAUEa-FRANK  Dbuo  Co.  t;.  Young.     [30  Idaho, 
Opinion  of  the  Conrt — Morgan,  J. 

If  the  buyer  accepts  a  part  of  the  goods  under  an  oral 
agreement,  such  acceptance  makes  the  entire  contract  valid. 
(Gabriel  v.  KUdare  Elevator  Co.,  18  Okl.  318,  11  Ann.  Cas. 
517,  90  Pac.  10,  10  L.  R.  A.,  N.  S.,  638;  Coffin  v.  Bradbury, 
3  Ida,  770,  95  Am.  St.  37,  35  Pac.  715,  20  Cyc.  247;  Herman 
Bros,  Co.  V.  Wacker,  96  Neb.  102,  147  N.  W.  127.) 

"Where  it  was  the  intention  of  the  parties  that  the  goods  be 
shipped  C.  O.  D.  there  was  a  delivery  by  the  seller  where  the 
goods  were  placed  in  the  hands  of  the  carrier  for  consignment 
to  the  buyer,"  (Golightly  v.  State,  49  Tex.  Crim.  44,  122 
Am.  St.  779,  13  Ann.  Cas.  827,  90  S.  W.  26,  2  L.  R.  A.,  N.  S., 
383;  Keller  v.  State  (Tex.  Crim.),  87  S.  W.  669,  1  L.  R.  A., 
N.  S.,  489;  Jones  v.  United  States,  170  Fed.  1,  95  C.  C.  A. 
213,  24  L.  R.  A.,  N.  S.,  143 ;  HamUton  v.  Joseph  ScMitz  Brew- 
ing  Co.,  129  Iowa,  172, 105  N.  W.  438,  2  L.  R.  A.,  N.  S.,  1078.) 

Edward  H.  Berg,  for  Respondent. 

The  memorandum  required  by  the  statute  of  frauds  does 
not  have  to  be  contained  in  a  single  paper,  and  letters  or  a 
series  of  letters  all  showing  that  they  relate  to  the  subject 
matter,  may  be  taken  into  consideration,  but  the  law  is  well 
settled  that  all  such  letters  or  other  writings  must  show  with- 
out the  use  of  parol  evidence  the  alleged  contract.  {Coffin 
V.  Bradbury,  3  Ida.  770,  95  Am.  St.  37,  35  Pac.  715.)  Cali- 
fornia has  held  under  a  similar  statute,  that  an  oral  contract 
of  sale  where  no  part  of  the  purchase  price  is  paid,  is  invalid 
unless  the  buyer  accept  and  receive  part  of  the  things  sold, 
and  that  even  a  delivery  of  the  goods  without  acceptance  by 
the  purchaser,  does  not  take  it  out  of  the  operation  of  the 
statute.     {Jamison  v.  Simon,  68  Cal.  17,  8  Pac.  502.) 

Our  supreme  court  has  clearly  pointed  out  the  difference 
between  a  sale  and  agreement  to  sell.  In  the  case  at  bar 
there  was  neither  a  sale  nor  a  conditional  sale.  {Idaho  Imple- 
ment Co.  V.  Lambach,  16  Ida.  497,  101  Pac.  951.) 

MORGAN,  J. — This  action  was  commenced  by  appellant  to 
recover  judgment  against  respondent  in  the  sum  of  $279.34. 
In  the  complaint  two  causes  of  action  are  stated,  in  the  first 
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of  wlicli  it  is  alleged  that  an  oral  agreement  was  entered  into 
between  the  parties  whereby  appellant  was  to  sell,  and  re- 
si>ondent  was  to  purchase,  certain  goods  at  the  agreed  price 
of  $279.34 ;  that  pursuant  to  the  agreement  it  shipped  the 
goods  to  him  at  Coeur  d'Alene,  but  that  he  refused  and 
neglected  to  receive  them  from  the  railroad  company,  and 
that  while  they  were  still  in  the  depot  they  were  destroyed 
by  fire.  In  the  second  cause  of  action  is  alleged  the  oral 
agreement,  above  mentioned,  the  delivery  of  the  goods  to 
respondent  and  his  refusal  to  pay  for  them. 

Upon  the  trial  appellant  offered  to  prove  the  oral  agree- 
ment and  offered  in  evidence  an  unsigned  memorandum  pur- 
porting to  be  an  order  for  the  goods  given  by  respondent  to 
its  traveling  salesman.  It  asked  permission  to  amend  its 
complaint  by  adding  thereto  an  allegation  to  the  effect  that 
after  the  oral  agreement  to  purchase  the  goods  was  entered 
into  it  was  ratified  by  respondent  in  writing.  The  following 
letters,  from  respondent  to  appellant,  being  the  ratification 
relied  upon,  were  offered  in  evidence : 

"January  31,  1914. 
"Blumauer-Prank  Drug  Co., 
"Portland,  Oregon. 

"Gentlemen:  Mr.  Dudley  called  me  up  today  and  told  me 
to  write  you  and  tell  why  I  had  not  taken  up  the  order  at 
the  depot.  I  have  not  taken  it  up  because  I  had  not  the 
money  to  do  so.  I  hardly  know  why  the  bill  amounts  to  so 
much.    Will  you  please  send  me  a   duplicate  invoice  so  I 

can  look  it  over 

"(Signed)  THOS.  YOUNG." 
"April  2,  1914. 
"Blumauer-Frank  Drug  Co., 
"Portland,  Ore. 

"Gentlemen:  Please  send  me  a  bill  of  my  account  to  date. 
I  do  not  care  to  make  a  property  statement  at  present  as  in 
a  very  short  time  I  can  give  a  much  better  report  than  at  the 
present  time. 

"In  regard  to  the  order  here  at  the  depot,  I  think  you  ought 
to  release  it  and  give  me  about  thirty  days  in  which  to  pay 
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for  it.    However^  I  want  permission  to  return  the  razors  and 
stationery  to  you. 

**Yours  very  truly, 

•'(Signed)  THOS.  YOUNG.*' 

The  request  to  amend  the  complaint  was  refused  and  ob- 
jection to  the  introduction  of  the  above-mentioned  docu- 
mentary evidence  was  sustained  by  the  court.  At  the  close 
of  appellant's  testimony  respondent  moved  for  a  judgment  of 
nonsuit,  which  was  granted.  This  appeal  is  from  the  judg- 
ment and  the  rulings  above  mentioned  are  assigned  as  error. 

It  appears  that  these  goods  were  shipped  by  appellant  from 
Portland,  Oregon,  to  Coeur  d'Alene  consigned  to  itself;  that 
the  bill  of  lading  was  attached  to  a  draft  drawn  upon  re- 
spondent for  the  purchase  price  and  was  forwarded  to  a  bank 
in  Coeur  d'Alene  with  directions  to  deliver  the  bill  of  lading 
upon  payment  of  the  draft;  that  the  draft  was  never  paid 
and  the  goods  were  never  delivered,  but  were  destroyed  by 
fire,  as  alleged  in  the  complaint.  It  does  not  appear  that  it 
was  the  intention  of  the  parties  that  the  sale  should  be  con- 
summated until  such  time  as  the  purchase  price  was  paid,  and 
the  contention  of  appellant  that  delivery  was  complete  when 
the  merchandise  was  placed  in  the  hands  of  the  carrier  is 
not  sustained  by  the  evidence.  {Booth  v,  A.  Levy  dk  J.  Zent- 
ner  Co,,  21  Cal.  App.  427, 131  Pac.  1062.) 

Sec.  6009,  Rev.  Codes,  a  part  of  the  statute  of  frauds,  pro- 
vides : 

''In  the  following  cases  the  agreement  is  invalid,  unless  the 
same  or  some  note  or  memorandum  thereof,  be  in  writing  and 
subscribed  by  the  party  charged,  or  by  his  agent.  Evidence, 
therefore,  of  the  agreement  cannot  be  received  without  the 
writing  or  secondary  evidence  of  its  contents :  .  .  ,  . 

"4.  An  agreement  for  the  sale  of  goods  ....  at  a  price 
not  less  thon  two  hundred  dollars,  unless  the  buyer  accept 
and  receive  part  of  such  goods  ....  or  pay,  at  the  time, 
some  part  of  the  purchase  money;  •  .  .  .  " 

Appellant  contends  that  the  letters  above  set  forth  consti- 
tute a  memorandum  as  contemplated  by  that  section  of  the 
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code.  This  contention  cannot  be  sustained.  The  rule  applic- 
able to  this  case  is  stated  in  20  Gyc.  258,  as  follows : 

''In  order  to  render  an  oral  contract  falling  within  the 
scope  of  the  statute  of  frauds  enforceable  by  action,  the 
memorandum  thereof  must  state  the  contract  with  such  cer- 
tainty that  its  essentials  can  be  known  from  the  memorandum 
itself,  or  by  a  reference  contained  in  it  to  some  other  writing, 
without  recourse  to  parol  proof  to  supply  them."  {Thomp- 
son V.  Bums,  15  Ida.  572,  99  Pac.  Ill ;  Crowell  v.  Swing,  4 
Cal.  App.  358,  88  Pac.  285;  Campbell  v.  Western  Basket  & 
Barrel  Co.,  87  Wash.  73,  151  Pac.  103.) 

These  letters  do  not  state  the  contract  between  the  parties 
nor  purport  to  give  the  essentials  thereof  or  refer  to  any 
other  writing  from  which  they  may  be  obtained,  and  since  re- 
course to  parol  proof  would  be  necessary  to  supply  these 
essentials  the  documentary  evidence  offered  was  properly 
excluded  under  the  provisions  of  sec.  6009,  above  quoted. 

The  judgment  of  the  trial  court  is  affirmed.  Costs  are 
awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 


(June  26,  1917.) 


JULIE  A.  McKEEHAN,  Respondent,  v.  VOLLMER- 
CLEARWATER  COMPANY,  LIMITED,  a  Corpora- 
tion, Appellant. 

[166  Pac  256.] 

Husband  and  Wipe— Wife's  Separate  Pbopeett — Estoppel  of  Wife— 
Evu>ENCE — Appeal — Harmless  Error. 

1.  Where  in  a  trial  to  the  court  without  a  jury,  the  court  denies 
a  motion  to  strike  testimonj  as  to  the  receipt  of  money  by  draft 
in  exchange  for  the  return  of  a  deed,  based  on  the  ground  that  the 
deed  and  draft  are  the  best  eyidencci  and  testimony  is  subsequently 
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introduced  showing  that  the  deed  was  burned  and  never  recorded, 
that  the  person  who  sent  the  draft  for  the  drawer  thereof  was  dead, 
that  neither  the  drawer  nor  drawee  knew  where  the  draft  was  pro- 
cured and  that  the  records  of  the  bank  at  which  the  draft  was  cashed 
were  lost  or  destroyed,  the  error  in  refusing  to  strike  the  testimonj 
was  not  prejudicial. 

2.  In  a  suit  bj  a  wife  to  quiet  title  to  real  estate,  sold  on  execu- 
tion against  her  husband,  evidence  held  sufficient  to  support  the 
finding  that  the  property  was  purchased  with  the  separate  funds  of 
the  wife  and  not  with  the  proceeds  of  a  sale  of  community  property. 

3w  Where  there  is  a  conflict  of  evidence  as  to  whether  property 
claimed  as  separate  property  of  the  wife  was  purchased  out  of  the 
proceeds  of  the  sale  of  community  property,  and  the  trial  court 
finds  that  it  was  not  so  purchased,  the  finding  will  not  be  disturbed. 

4.  A  married  woman  purchased  real  property  with  her  own 
funds,  allowing  her  husband  to  act  as  her  agent  in  the  transaction 
and  the  title  was  taken  in  the  name  of  her  husband  contrary  to  her 
instructions.  The  wife,  being  unable  to  read,  believed  her  husband's 
statement  that  the  title  was  in  her  name,  and  nothing  happened  to 
put  her  on  inquiry  or  arouse  her  suspicions  to  the  contrary. 

5.  Held,  that  she  was  not  estopped  to  claim  title  as  against  an 
execution  creditor  of  her  husband. 

[As  to  when  resulting  trust  arises  in  favor  of  either  husband  or 
wife,  127  Am.  St.  252.] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  quiet  title.    Decree  for  plaintiff.    Affirmed. 

A.  H.  Oversmith,  for  Appellant. 

''In  transactions  of  this  kind  between  husband  and  wife, 
where  the  wife  is  attempting  to  protect  property  which  she 
claims  is  her  separate  property  from  the  debts  of  her  husband, 
which  has  been  standing  in  his  name,  the  evidence  ought  to 
be  clear  and  convincing,  and  the  best  evidence  that  can  be 
produced  ought  to  be  presented  on  the  trial."  {Chaney  v. 
Oaidd  Co,,  28  Ida.  76,  152  Pac.  468;  17  Cyc.  465;  Mendenhall 
V.  Elwert,  36  Or.  375,  52  Pac.  22,  59  Pac.  805;  Meyer  v. 
Kimer,  12  Cal.  247,  73  Am.  Dec.  538.) 
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A  married  woman  may  be  estopped  from  claiming  her  sepa- 
rate property  if  she  has  allowed  the  title  to  remain  in  the 
name  of  her  husband  by  creditor  who  relies  upon  the  record 
title  and  extends  credit  by  reason  of  the  apparent  ownership 
of  the  property.  {Chaney  v.  Oavld,  supra;  First  Nat.  Bank 
V.  Kissare,  22  OkL  545,  132  Am.  St.  644,  98  Pac.  433;  McNeU 
V.  Tenth  Nat.  Bank,  46  N.  T,  325,  7  Am.  Hep.  341 ;  Kalinowski 
V.  McNeny,  68  Wash.  681, 123  Pac.  1074.)  Neither  is  the  fact 
that  the  plaintiff  could  not  read  or  write  sufficient  to  raise 
the  bar  of  estoppeL  {Constawtine  v.  McDonald,  25  Ida.  342, 
137  Pac.  531.) 

Q.  W.  Suppiger  and  M.  T.  Curry,  for  Respondent. 

''Wife  is  not,  as  against  creditors  of  her  husband,  estopped 
from  claiming  that  lands  standing  in  his  name  were  pur- 
chased with  her  separate  estate."  (De  Berry  v.  Wheeler,  128 
Mo.  84,  49  Am.  St.  538,  30  S.  W.  338 ;  Murphy  v.  Clayton, 
113  Cal.  153,  45  Pac.  267;  Breeze  v.  Brooks,  97  Cal.  72,  31 
Pac.  743,  22  L.  R.  A.  256;  71  Cal.  169,  9  Pac.  670,  11  Pac. 
885;  Kemp  v.  Polsom,  14  Wash.  16,  43  Pac.  1100;  Oamer  v. 
Second  Nat.  Bank,  151  U.  S.  420,  14  Sup.  Ct.  390,  38  L.  ed. 
218.) 

Only  the  best  evidence  in  existence  must  be  produced. 
{Lawrence  v.  Corbeille,  28  Ida.  329,  154  Pac.  495;  17  Cyc. 
518;  2  Bncy.  Evidence,  308.) 

If  a  wife  entrusts  money  of  her  separate  estate  to  her  hus- 
band, on  the  understanding  that  he  is  to  invest  it  in  real 
estate  for  her  benefit,  and  take  the  title  in  her  name,  and  he 
uses  the  money  in  purchasing  the  land,  but  takes  the  title 
in  his  own  name,  a  trust  results  in  favor  of  the  wife.  (Mar- 
tin V.  Remington,  100  Wis.  540,  69  Am.  St.  941,  76  N.  W.  614; 
English  v.  Law,  27  Kan.  242;  Howard  v.  Howard^  52  Kan. 
469,  34  Pac.  1114;  Heinrich  v.  Heinrich,  2  Cal.  App.  479,  84 
Pac.  326 ;  RUey  v.  MartineUi,  97  Cal.  575,  33  Am.  St.  209,  32 
Pac.  579,  21  L.  R.  A.  33;  Murphy  v.  Clayton,  supra.) 

PLTNN,  District  Judge. — Claiming  certain  real  estate  as 
her  separate  property,  respondent|  a  married  woman,  sues  to 
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quiet  title  thereto  as  against  a  deed  obtained  by  appellant 
under  an  execution  issued  against  respondent's  husband. 
The  cause  was  tried  to  the  court  and  findings  and  decree  were 
made  in  favor  of  respondent. 

The  principal  errors  assigned  are  the  insuflSciency  of  the 
evidence  to  support  the  findings,  error  in  finding  that  the 
respondent  is  not  estopped  to  assert  claim  to  the  property, 
and  error  as  to  the  admission  and  rejection  of  certain  evi- 
dence. 

The  record  discloses  that  respondent  and  her  husband  are 
totally  illiterate,  neither  one  being  able  to  read  or  write. 
Respondent  testified  that  on  May,  1904,  she  received  $750 
from  her  father  in  lieu  of  certain  real  estate  located  in  the 
mountains  of  Tennessee,  which  he  had  deeded  to  her  as  a 
gift  nine  or  ten  years  before;  that  her  father  wrote  to  her 
asking  her  if  she  would  rather  have  $750  instead  of  the  land ; 
that  she  assented  to  this  proposition  and  had  the  original 
deed  returned  to  him  with  instructions  to  send  the  money  in 
her  husband's  name;  that  the  reason  she  directed  it  to  be  sent 
in  her  husband's  name  was  that  she  was  sick  and  could  not 
look  after  anything;  that  her  husband  cashed  the  draft, 
which  came  in  a  letter,  bringing  the  amount  to  her  in  gold. 

At  the  conclusion  of  her  evidence,  no  objection  thereto  hav- 
ing been  theretofore  made,  a  motion  was  made  to  strike  her 
testimony  with  reference  to  getting  the  money  from  her 
father  by  a  draft,  and  with  reference  to  getting  the  money 
out  of  the  land,  for  the  reason  that  the  testimony  is  merely 
secondary  and  is  not  the  best  evidence,  and  that  the  written 
deed  from  her  for  this  land  and  the  canceled  draft  are  the 
best  evidence.  This  motion  was  denied  and  the  ruling  of  the 
court  thereon  is  assigned  as  error. 

As  indicated  in  the  opinion  of  this  court  in  Chaney  v.  Oauld 
Company,  28  Ida.  76,  152  Pac.  468,  this  motion  should  have 
been  granted;  but,  inasmuch  as  this  was  a  trial  to  the  court 
without  a  jury  and  respondent's  son  subsequently  testified 
that  he  had  returned  the  deed  at  her  request  to  respondent's 
father,  and  respondent's  father  and  sister  testified  that  the 
deed  had  been  burned  by  the  father  on  its  return  to  him,  and 
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that  it  had  never  been  recorded,  and,  inasmuch  as  there  was 
also  subsequent  testimony  to  show  that  the  draft  or  check 
sent  by  the  father  had  been  so  sent  by  the  sister  and  wife  of 
the  father,  and  that  they  were  dead,  and  that  he  did  not  know 
at  what  bank  they  got  the  check  or  draft;  and  there  was  also 
testimony  on  the  part  of  the  cashier  of  the  Pullman  Bank 
that  he  had  some  recollection  of  McKeehan  having  received 
some  money  by  check  from  Tennessee,  and  it  was  also  shown 
that  the  remittance  sheets  and  records  of  the  Pullman  Bank 
were  lost  or  destroyed,  we  think  the  error  was  harmless. 

After  selling  their  homestead,  respondent  and  her  husband 
moved  to  Pullman,  Washington,  in  February,  1904.  Re- 
spondent testified  that  because  she  could  not  count  or  tell  the 
denomination  of  any  money  except  gold  or  silver,  she  caused 
her  husband,  to  whom  the  check  or  draft  was  sent  by  her 
father,  to  obtain  gold  coin  therefor.  She  claims  to  have 
thereafter  kept  the  coin  in  a  sack  between  the  feather  bed 
and  straw  tick,  and  during  her  occasional  absence  from  home 
to  have  transferred  it  to  a  baking-powder  can  hidden  in  a 
carefully  concealed  hole  in  the  chicken-house.  Early  in  the 
fall  of  1904,  respondent  began  to  look  for  a  place  that  she 
would  be  able  to  pay  for  with  her  own  money,  and  in  the 
spring  following,  she  learned  of  the  tract  of  land  in  contro- 
versy. She  sent  her  husband  to  look  at  the  land,  and  on  his 
favorable  report,  gave  him  $40  in  gold  coin  to  bind  a  bargain 
for  the  land.  The  husband  paid  this  money  to  the  owner's 
agent  with  the  understanding  that  he  was  to  return  in  a  few 
days  to  obtain  the  deed.  Respondent  gave  her  husband  $610, 
in  gold  coin,  the  amount  necessary  to  complete  the  purchase 
price  of  the  land,  and  instructed  him  to  take  the  deed  in  her 
name.  The  husband,  failing  to  meet  the  agent  at  the  agreed 
place,  returned  home  and  gave  the  money  back  to  his  wife, 
depleted,  however,  to  the  extent  of  $105,  or  $110,  which  the 
husband  used  to  pay  off  a  chattel  mortgage  on  some  cattle 
belonging  to  a  friend,  the  cattle  subsequently  being  traded  in 
as  a  part  of  the  purchase  price  and  going  in  part  to  the!  mort- 
gagee and  in  part  to  the  vendor  of  the  land.  The  respondent 
had  no  knowledge  of  this  transaction,  and,  apparently,  no 
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knowledge  of  the  diminution  of  her  hoarded  gold  until  after 
this  suit  was  commenced.  A  few  days  after  the  chattel  mort- 
gage transaction,  the  agent  who  sold  the  land  came  to  Pull- 
man, where  the  McEeehans  lived,  bringing  the  deed  with  him, 
and  the  balance  of  the  purchase  price,  less  the  amount  of  a 
mortgage  on  the  land,  was  delivered  in  gold  by  respondent 
to  her  husband  and  by  him  paid  to  the  agent. 

There  is  no  evidence  to  show  that  the  husband  requested 
that  the  deed  be  made  in  his  wife's  name,  in  conformity  with 
her  instructions  to  him;  and  in  the  deed  the  husband  was 
named  as  grantee.  The  husband  gave  the  deed  to  his  wife, 
and  in  response  to  her  inquiry  as  to  whether  he  had  the  deed 
fixed  the  way  she  told  him  to,  he  told  her  he  **  guessed  it 
was."  She  put  the  deed  away  in  a  keepsake  box  where  it 
remained  until  December,  1905,  when  it  wsH  recorded  at  her 
husband's  suggestion. 

During  all  of  this  time,  and  up  to  the  time  when  the  land 
was  sold  under  execution  in  May,  1913,  respondent  did  not 
know  that  title  thereto  stood  in  her  husband's  name  and 
believed  that  the  legal  title  was  in  her  own  name. 

In  May,  1905,  respondent  gave  her  husband  three  hundred 
dollars  in  gold  coin  to  pay  on  the  mortgage,  all  of  which, 
except  five  dollars,  was  so  applied.  Later,  during  the  same 
year,  all  the  balance  of  the  mortgage,  except  the  five  dollars, 
was  paid,  through  her  husband,  out  of  her  gold  coin,  and  the 
five  dollar  balance  was  paid  by  delivering  a  hog  to  the  mort- 
gagee in  June,  1907,  and  the  release  recorded.  In  the  fall  of 
1905,  the  McKeehans,  with  their  family,  moved  on  the  land, 
and  since  that  time  have  maintained  their  residence  there. 
McKeehan  began  dealing  with  appellant  company  and  was 
also  engaged  in  hauling  wood,  in  farming  and  in  woridng  on 
the  farm  of  appellant's  manager. 

Respondent  did  not  know  that  her  husband  was  getting 
credit  of  the  company,  but  at  all  times  believed  that  he  had 
money  due  by  reason  of  wood  and  other  products  delivered. 
By  no  word  or  act  did  she  indicate  that  she  knew  that  the 
title  to  her  land  stood  in  the  name  of  her  husband,  nor  did 
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she  in  any  manner  lead  appellant  to  extend  credit  to  her 
husband. 

On  April  8th,  1911,  McKeehan  confessed  judgment  in  favor 
of  appellant  company  in  the  sum  of  $1,050,  and  execution 
thereon  was  issued  on  April  2d,  1913,  the  sale  being  adver- 
tised to  take  place  on  May  3d,  1913.  A  day  or  two  before  the 
date  of  sale,  a  neighbor  informed  respondent  that  her  place 
was  about  to  be  sold,  and  the  next  morning  respondent  left 
for  Moscow  to  consult  an  attorney  for  the  purpose  of  protect- 
ing her  property.  Notice  of  her  claims  was  given  at  the 
sheriff's  sale  and  subsequently  this  action  was  brought. 

Appellant  claimed  that  the  property  in  dispute  was  pur- 
chased with  the  proceeds  of  the  sale  of  the  homestead  owned 
by  the  respondent  and  her  husband  but  introduced  no  direct 
evidence  on  this  point.  There  is  ample  evidence  in  the 
record  to  show  how  this  money  was  spent.  Appellant  intro- 
duced checks  to  show  that  during  February  and  March,  1904, 
the  respondent's  husband  drew  from  the  Pullman  bank 
$1,605,  being  the  total  amount  deposited  by  him  after  the  sale 
of  the  homestead ;  but  even  if  these  checks  should  justify  the 
inference  that  out  of  this  money  came  the  money  used  to  pur- 
chase the  land  in  dispute,  we  are  satisfied  that  they  could  have 
no  greater  effect  in  this  connection  than  to  make  a  conflict  of 
the  evidence,  and,  under  the  familiar  rule,  this  court,  under 
such  a  condition  of  the  record,  will  not  disturb  the  finding  of 
the  trial  court. 

Respondent's  evidence  as  to  the  existence  of  the  deed  from 
her  father,  and  as  to  the  possession  of  the  money  in  gold, 
is  corroborated  in  numerous  details  by  her  husband,  her 
father,  her  sister  and  her  son,  and  while  we  are  in  accord 
with  the  rule  that  in  a  suit  of  this  nature  the  testimony  of 
relatives  should  be  closely  scrutinized,  we  are  confronted  with 
the  fact  that  there  is  no  direct  evidence  contradicting  their 
story.  Under  this  condition  of  the  record,  we  hold  that  the 
evidence  is  sufficient  to  support  the  finding  that  the  property 
in  dispute  was  purchased  with  the  separate  funds  of  respond- 
ent and  was  her  sole  and  separate  property. 
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The  contention  is  further  made  that  respondent  is  estopped 
nnder  the  facts  from  claiming  this  property  as  her  separate 
property,  and  in  support  of  this  contention  the  decision  of 
this  court  in  the  case  of  Chaney  v.  Ths  Oauld  Company^ 
supra,  is  relied  on.  It  will  be  reniembered  that  in  this  case 
both  the  husband  and  wife  are  wholly  illiterate.  The  trial 
court  found  that  respondent  did  not  know  that  the  title  was 
not  in  her  name,  and  the  evidence  supports  such  finding. 
Assuming  that  appellant  company  gave  credit  to  respondent's 
husband  on  the  strength  of  his  being  the  holder  of  the  record 
title,  a  doubtful  assumption  under  the  record,  we  think  that 
the  rule  of  estoppel  announced  in  the  Chaney  v.  The  Oaidd 
Compaivy  Case  is  not  applicable  where  there  is  no  evidence  to 
show  that  the  wife  knew  or  should  have  known  that  the  title 
to  her  property  was  in  her  husband's  name.  Respondent  re- 
lied on  her  husband's  assurance  that  title  to  property  pur- 
chased with  her  money,  was  taken  in  her  own  name.  She 
did  or  said  nothing  to  anyone  to  indicate  a  contrary  belief 
or  knowledge,  nor  was  anything  brought  home  to  her  in  any 
way  to  cause  her  to  make  inquiry  or  arouse  her  suspicions 
that  the  title  was  in  the  name  of  her  husband.  She  could  not 
read  the  deed;  her  husband  could  not  read  it.  As  between 
the  appellant  company  and  the  respondent,  there  was  no  duty 
on  her  part  to  procure  someone  to  read  it  for  her,  because 
the  company  was  not  at  the  time  the  deed  was  received  or 
recorded  even  remotely  or  indirectly  interested,  and  if  the 
duty  of  the  respondent  to  ascertain  the  contents  of  the  deed 
subsequently  arose,  there  is  nothing  in  the  record  to  show 
how  or  when  it  arose.  This  is  not  a  case  where  a  wife  know- 
ingly permitted  the  title  to  her  land  to  stand  in  the  name 
of  the  husband,  or  permitted  such  condition  of  the  record 
through  negligence  or  carelessness,  and  thereby  left  the  way 
open  to  the  husband  to  procure  credit  on  the  strength  of 
his  record  title.  Knowledge,  either  actual  or  implied,  on  the 
part  of  the  wife  that  the  title  is  in  her  husband's  name  is  a 
prerequisite  to  estoppel  in  such  a  case.  We  think  that  the 
wife  is  not  estopped  to  claim  title  here. 
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The  errors  assigned  as  to  the  rejection  of  certain  testimony 
are  not  discussed  in  argument  or  brief,  and  therefore  we  feel 
that  it  is  not  necessary  for  us  to  pass  on  them. 

The  decree  should  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  to  respondent. 

Budge,  C.  J.|  and  Bice,  J.,  concur. 


(June  27,  1917.)" 

JOSEPH  SACCAMONNO,  Eespondent,  v.  GREAT 
NORTHERN  RAILWAY  COMPANY,  a  Corporation, 
Appellant. 

[166  Pac.  267.] 

Duty  of  Bailboads  to  Maintain  Gates  and  Fences — Statutobt  Oon- 
STBucnoN — ^Wisdom  of  Lboisi*ative  Act  not  Mattes  foe  Judicial 
Determination  —  Instructions  —  Givino  of  Instructions  too 
Favorable  to  Appellant  not  Reversible  Error — ^Juet  Presumed 
to  Follow  Instructions — Conflict  in  Evidence. 

1.  Th0  gates  at  private  railroad  crossings  provided  for  in  see- 
tion  2815,  Rev.  Codes,  as  amended  (Sess.  Laws  1911,  p.  706),  are 
a  part  of  the  fence  which  it  is  made  the  duty  of  the  railroad  com- 
pany to  maintain,  and  it-  is  equally  its  duty  under  said  statute  to 
keep  such  gates  securely  closed,  so  as  to  afford  the  same  protection 
from  stock  getting  on  its  right  of  way  at  such  places  as  at  other 
points. 

2.  The  fact  that  the  legislature  in  amending  section  2815,  Rev. 
Codes,  omitted  the  latter  portion  of  said  section,  as  follows:  "No 
recovery  can  be  had  on  account  of  stock  injured  or  killed  which 
come  upon  said  highway  [right  of  way]  by  reason  of  failure  to  keep 
such  gates  closed,"  indicates  the  legislative  intent  to  require  rail- 
road companies  to  maintain  gates  at  private  crossings  and  keep 
them  closed,  in  order  to  relieve  themselves  from  liability  under  said 
section  as  amended,  in  so  far  as  third  parties  and  the  public  are 
eoncerned. 

3.  The  wisdom  or  policy  of  a  legislative  act  which  imposes  upon 
railroad  companies  a  duty  to  keep  gates  closed  for  private  cross- 
ings of  their  tracks  and  makes  them  liable  for  failure  without  knowl- 
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edge  to  keep  such  gates  closed,  is  not  a  matter  for  judicial  eon- 
sideration,  nor  will  the  court  interfere  with  the  legislative  policy 
of  imposing  Habilitj  upon  railroad  companies  for  failure  to  keep 
their  rights  of  way  fully  protected,  where  under  the  statute  it  is 
their  duty  to  fence  their  tracks  and  keep  their  gates  closed. 

4.  Where  a  jury  might  have  arrived  at  their  verdict  upon  dif- 
ferent theories  of  the  case,  one  of  which  would  involve  disregard 
of  the  instructions  of  the  court,  and  the  other  a  due  regard  for 
such  instructions,  it  must  be  presumed  that  the  jury  followed  the 
court's  instructions  in  arriving  at  their  verdict. 

5.  Where  there  is  a  substantial  conflict  in  the  evidence  the  ver- 
dict of  the  jury  will  not  be  disturbed. 

6.  Where  certain  instructions  of  the  trial  court  are  erroneous,  but 
are  in  fact  more  favorable  to  appellant  than  a  correct  statement 
of  the  law  would  justify,  appellant  cannot  be  said  to  have  been 
prejudiced  by  the  giving  of  such  instructions,  and  is  not  in  a  posi- 
tion to  complain  of  the  verdict  arrived  at,  on  the  ground  that  such 
Instructions  were  given. 

[As  to  the  failure  of  railroad  company  to  comply  with  statute  in 
fencing  as  negligence,  see  note  in  Ann.  Oas.  1912D,  1106.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Bonner  County.    Hon.  John  M.  Flynn,  Judge. 

Action  against  the  Great  Northern  Railway  Company  to 
recover  damages  for  the  killing  of  plaintiflE's  horse.  Judg- 
ment for  plaintiff.    Affirmed. 

Charles  S.  Albert,  Thos.  Balmer  and  H.  H.  Taylor,  for 
Appellant. 

There  was  no  evidence  to  show  that  the  plaintiff's  horse  got 
upon  the  right  of  way  of  the  defendant  at  a  point  where  it 
was  required  to  fence,  and  the  evidence  does  show  that  it  got 
in  through  a  gate,  which  it  was  not  required  to  keep  closed. 

Under  these  facts  judgment  should  be  ordered  for  the  de- 
fendant. {Reid  V,  San  Pedro  L.  A,  &  S.  L.  R.  Co.,  39  Utah, 
617,  118  Pac.  1009 ;  Missouri  K.  &  T.  Ry.  Co.  v.  Johnson  (Tex. 
Civ.),  39  S.  W.  323;  Rhines  v.  Chicago  &  N.  W.  Ry.  Co.,  75 
Iowa,  597,  39  N.  W.  912 ;  LouisvUle  N.  A.  cfe  C.  Ry.  Co.  v.  Good- 
bar,  102  Ind.  596,  2  N.  B.  337,  3  N.  B.  162;  LouisviUe  E.  &  St. 
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Louis  By,  Co.  v.  Thomas,  106  Ind.  10,  5  N.  E.  198 ;  Bremmer 
V,  Green  Bay  8.  P.  &  N.  By.  Co.,  61  Wis.  114,  20  N.  W.  687 ; 
Johnson  v.  Chicago,  B.  I.  &  P.  By.  Co.,  55  Iowa,  707,  8  N.  W. 
664;  Oreat  Western  By.  Co.  v.  Banks,  36  111.  281 ;  Soioders  v. 
St.  Louis  cfe  8.  F.  B.  Co.,  127  Mo.  App.  119,  104  S.  W.  1122; 
Creson  v.  Missouri  K.  &  T.  By.  Co.,  152  Mo.  App.  197,  133 
S.  W.  57 ;  Lynn  v.  St.  Louis,  I.  M.  &  8.  By.  Co.,  164  Mo.  App. 
445,  146  S.  W.  451;  Kimball  v.  St.  Louis  &  8.  F.  By.  Co.,  99 
Mo.  App.  335,  73  S.  W.  224.) 

Under  the  circumstanceB  in  this  case,  there  is  no  liability  on 
the  part  of  the  defendant,  where  it  appears  that  when  the 
defendant's  employees  left  the  gate  at  night  it  was  closed  so 
it  could  not  be  opened  by  an  animal.  (Swanson  v.  Chicago 
M.  &  St.  P.  By.  Co.,  79  Minn.  398,  82  ^T.  W.  670,  49  L.  R.  A. 
625;  Mooers  v.  Northern  Pac.  By.  Co.,  80  Minn.  24,  82  N.  W. 
1085 ;  Atchison  etc.  By.  Co.  v.  Kavanaugh,  163  Mo.  54,  63 
S.  W.  374.) 

Where  a  private  crossing  communicating  with  gates  in  the 
right  of  way  fence,  through  an  inclosure,  was  constructed  by 
the  railway  company,  it  was  not  the  duty  of  such  company  to 
see  that  such  gates  were  kept  closed.  (San  Antonio  etc.  By. 
Co.  V.  Bobinson,  17  Tex.  Civ.  400,  43  S.  W.  76  j  Whaley  v. 
Erie  By.  Co.,  181  N.  T.  448,  74  N.  E.  417.) 

0.  J.  Bandelin  and  C.  L.  Heitman,  for  Respondent. 

The  statutory  provision  in  case  proper  fences  have  been 
properly  maintained  and  erected,  that  proof  of  the  killing  of 
the  horse  shall  be  prima  facie  evidence  of  negligence  or  wil- 
fulness, means  that  all  that  is  incumbent  upon  the  part  of  the 
plaintiff  in  such  a  case  to  establish,  is  the  killing  of  a  horse 
upon  the  railroad  company's  right  of  way  by  one  of  its  trains 
at  a  place  where  there  is  a  duty  to  fence.  It  will  not  apply 
where  the  animal  was  killed  upon  a  public  crossing.  (Yates 
V.  Camas  Prairie  BaUroad  Co.,  22  Ida.  802, 128  Pac.  545.) 

Even  had  this  statute  not  been  enacted,  the  circumstances 
of  the  killing  of  this  horse  threw  upon  the  defendant  the  bur- 
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den  of  showing  that  it  had  not  been  negligent.  {KeUy  v. 
Oregon  Short  Line  etc.  R,  Co.,  4  Ida.  190,  38  Pac.  404.) 

Defendant  is  liable  even  though  the  horse  may  have  come 
through  the  gate.  {Missouri  etc.  By.  Co.  v.  Bellows  (Tex. 
Civ.),  39  S.  W.  1000;  Duncan  v.  8t.  Louis  L  M.  &  8.  By.  Co., 
91  Mo.  67,  3  S.  W.  835 ;  Atkinson  v.  Chicago  &  N.  W.  By.  Co., 
119  Wis.  176,  96  N.  W.  529.) 

The  presumption  is  that  the  horse  came  on  track  where 
killed.  (Patrie  v.  Oregon  Short  Line  B.  Co.,  6  Ida.  448,  56 
Pac.  82.) 

BUDGE,  C.  J. — ^Respondent  brought  suit  against  appellant, 
a  railroad  corporation,  alleging  in  substance  that  it  had  failed 
to  construct  and  maintain  a  lawful  fence  along  its  right  of 
way,  by  reason  of  which  negligence  and  failure  respondent's 
horse  entered  upon  appellant's  right  of  way,  about  two  miles 
east  of  Priest  River,  Idaho,  on  the  22d  day  of  November, 
1914,  and  was  struck  and  killed  by  one  of  appellant's  trains. 

Appellant  answered,  denying  its  failure  to  construct  and 
maintain  such  lawful  fence,  denying  any  negligence  on  its 
part  in  the  respect  complained  of,  and  denying  that  appel- 
lant's train  or  locomotive  engine  killed  the  horse. 

The  evidence  on  behalf  of  respondent  showed  that  he  turned 
his  horse  out  in  his  pasture  or  field  on  Saturday ;  that  along 
*hat  part  of  the  right  of  way  in  question  a  portion  of  the 
fence  was  up  and  portions  of  the  fence  were  down,  having 
been  destroyed  by  fire  a  few  months  prior  thereto;  that  on 
Sunday  morning-  following  the  horse  was  found  dead  on  the 
right  of  way,  and  blood  and  horsehair  were  found  along  the 
track  where  the  animal  had  probably  been  struck.  The  evi- 
dence does  not  disclose  whether  the  fence,  along  the  right  of 
way  immediately  at  the  place  where  the  horse  was  killed,  was 
up  or  down. 

The  evidence  on  the  part  of  appellant  was  to  the  effect  that 
the  section  foreman  found  the  horse  dead  upon  the  right  of 
way  on  Monday  morning;  that  the  horse  was  shod  in  front 
and  not  shod  behind ;  that  in  an  endeavor  to  ascertain  where 
the  horse  entered  upon  the  right  of  way  the  section  foreman, 
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in  company  with  others,  tracked  the  horse  back  along  the 
right  of  way  to  a  gate  in  the  fence,  at  the  private  crossing 
of  a  third  party,  where  the  tracks  showed  that  the  horse 
had  entered  and  gone  on  down  the  right  of  way  to  the  place 
where  it  was  killed;  that  the  section  foreman  had  passed 
along  by  the  gate  Saturday  night,  at  which  time  the  gate 
was  closed  and  in  good  condition,  and  was  such  a  gate  that 
it  could  not  be  opened  without  human  agency. 

The  court  instructed  the  jury  that  if  they  found  that  the 
horse  entered  the  right  of  way  through  the  gate  the  verdict 
must  be  for  the  appellant.  The  jury  returned  a  verdict  for 
respondent  for  $150  and  $50  attorneys'  fees,  and  judgment 
was  entered  thereon  for  respondent.  This  appeal  is  from  the 
judgment. 

Appellant  relies  upon  seven  assignments  of  error.  It  will 
be  necessary  in  this  opinion  to  discuss  only  those  points 
raised  by  the  5th  and  7th  assignments  of  error,  which  are  in 
substance  that  the  court  erred  in  denying  appellant's  motion 
to  direct  a  verdict  in  its  favor,  and  in  entering  judgment  for 
respondent. 

It  is  apparent  from  the  verdict  which  the  jury  returned, 
either  that  they  disregarded  the  instructions  of  the  court  or 
that  they  found  that  the  horse  entered  upon  the  right  of  way 
at  a  point  where  the  fence  was  down  and  where  it  was  the 
duty  of  appellant  to  maintain  a  lawful  fence.  The  presump- 
tion is  that  the  jury  followed  the  court's  instructions. 

An  examination  of  the  record  discloses  the  fact  that  there 
is  some  evidence  tending  to  support  the  finding  of  the  jury 
that  the  horse  went  upon  the  right  of  way  at  some  point 
where  the  appellant  was  required  to  fence.  There  is  a  direct 
conflict  in  the  evidence  as  to  whether  the  fence  was  up  in 
places  and  down  in  places  near  the  point  where  the  horse  was 
killed.  While  there  is  no  direct  proof  as  to  the  exact  point 
where  the  horse  entered  upon  the  right  of  way,  there  is  ample 
evidence  to  support  the  finding  of  the  jury  that  the  fence 
was  down  at  various  places  in  the  immediate  vicinity,  where 
the  horse  was  found  dead,  and  that  the  horse  was  killed  by 
appellant  company  at  or  near  a  point  where  it  was  required 
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to  fence.  And  we  do  not  think  the  mere  absence  of  direct 
and  positive  proof  that  the  horse  went  upon  the  right  of 
way  at  a  particular  point,  in  view  of  the  fact  that  the  fence 
was  down  in  nnmerous  places  in  the  immediate  vicinity, 
would  defeat  respondent's  right  of  recovery.  {Evansville  & 
T.  E,  B.  Co.  V.  Hosier,  101  Ind.  597,  1  N.  B.  197;  KimbaU  v. 
St  Louis  &  8,  F.  By.  Co.,  99  Mo.  App.  335,  73  S.  W.  224; 
Creson  v.  Missouri  K.  &  T.  By.  Co.,  152  Mo.  App.  197,  133 
S.  W.  57;  LouisvUle,  N.  A.  &  C.  By.  Co.  v.  Spain,  61  Ind. 
i60.) 

Under  the  well-established  rule  in  this  state,  where,  as  in 
this  case,  there  is  a  substantial  conflict  in  the  evidence,  the 
verdict  of  the  jury  is  conclusive.  And  since  the  jury  evi- 
dently accepted  the  testimony  offered  by  the  witnesses  for 
the  respondent  they  must  have  found,  under  the  instructions 
of  the  court,  that  the  fence  was  down  at  a  point  where  appel- 
lant was  legally  required  to  fence  and  that  the  horse  did  not 
come  through  the  gate,  as  testified  by  appellant's  employees, 
but  came  upon  the  right  of  way  through  the  broken  fence. 
(Kimball  v.  St.  Louis  dk  S.  F.  B.  Co.,  supra.) 

It  is  contended  by  appellant,  that  if  the  horse  entered  upon 
the  right  of  way  through  the  gate  at  the  private  crossing,  it 
would  not  be  liable  in  damages.  With  this  contention  we  are 
not  in  accord.  Section  2815,  Rev.  Codes,  as  amended  by 
c.  223,  Sess.  Laws  1911,  p.  706,  provides,  inter  alia: 

**  Every  railroad  company  or  corporation  operating  any 
steam  or  electric  railroad  in  this  State  shall  erect  and  main- 
tain lawful  fences,  ....  where  the  same  passes  through  or 
along  inclosed  or  adjoining  cultivated  fields  or  inclosed  lands, 
with  proper  and  necessary  openings  and  gates  therein  and 
farm  •crossings;  ....  and  such  railroad  company  or  cor- 
poration shall  also  be  liable  in  a  civil  action  to  any  and  all 
persons  who  may  sustain  any  loss,  injury  or  damage  by  the 
wounding,  maiming  or  killing  of  any  horse,  ....  which  shall 
be  done  by  such  railroad  company  or  corporation,  or  its 
agents  or  servants  in  the  operation  or  management  of  en- 
gines, •  ...  if  any  such  animal  or  animaLs  escape  from  ad- 
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joining  lands  and  come  upon  the  right  of  way  or  railroad 
tracks  of  such  railroad  company  or  corporation,  occasioned  by 
the  failure  of  such  railroad  company  or  corporation  to  con- 
struct and  maintain  such  fences,  gates,  farm  crossings  or 
cattle  guards,  whether  the  person  or  persons  operating  or  in 
charge  of  such  engine,  cars  or  other  rolling  stock  were  guilty 
of  negligence  or  not;  ....  " 

The  above-amended  section  excluded  the  latter  portion  of 
section  2815,  Rev.  Codes,  wherein  it  is  provided: 

*'No  recovery  can  be  had  on  account  of  stock  injured  or 
killed  which  come  upon  said  highway  [right  of  way]  by  rea- 
.son  of  failure  to  keep  such  gates  closed." 

The  fact  that  the  legislature,  when  amending  this  section, 
omitted  the  proviso  just  quoted,  would  clearly  indicate  an 
intention  on  its  part  to  require  railroad  companies  to  main- 
tain gates  at  private  crossings  and  keep  them  closed,  in  order 
to  relieve  -themselves  from  liability  under  the  foregoing  sec- 
tion, in  80  far  as  third  parties  and  the  public  are  concerned. 
(Lewis'  Sutherland  Stat.  Con^,  sec.  412.) 

An  examination  of  sections  4308  and  4309,  Rev.  Codes  of 
Montana,  1907,  and  section  2815,  Rev.  Codes,  as  amended 
supra,  discloses  the  fact  that  in  substance  these  statutes  are 
identical. 

In  the  case  of  Scheffer  v.  Chicago  M.  <&  P,  8.  Ry.  Co.,  53 
Mont.  302,  163  Pac.  565,  the  supreme  court  of  Montana,  in 
construing  sections  4308  and  4309,  held  that  railroad  com- 
panies are  required  to  make  and  maintain  gates  and  sufficient 
fences  on  both  sides  of  their  tracks  or  respond  in  damages  for 
domestic  animals  killed  or  injured  by  reason  of  their  failure 
to  do  so,  unless  the  owner  of  the  animals  is  at  fault ;  that  the 
statute  is  not  satisfied  by  the  construction  of  a  fence  sufficient 
to  meet  its  requirements,  but  that  a  continuing  obligation  is 
imposed  to  maintain  such  fences  in  such  a  condition  as  to 
effectuate  the  purpose  intended;  that  gates  at  private  cross- 
ings are  a  part  of  the  right  of  way  fence,  and  the  statute  im- 
poses upon  the  railway  company  the  duty  to  see  that  they  are 
kept  closed,  and  the  failure  to  keep  them  closed  is  negligence 
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per  86,  in  so  far  as  the  public  and  third  parties  are  concerned. 
In  support  of  this  holding  the  court  cites  the  case  of  Wabash 
By.  Co.  V.  WUliamson,  104  Ind.  154,  3  N.  E.  814,  where  the 
court  says : 

''While  a  railroad  company  is  not  liable  for  killing  stock 
belonging  to  one  who  has  been  permitted  to  erect  a  gate  at 
a  private  crossing  for  his  own  convenience,  where  the  cattle 
entered  upon  the  track  through  the  gate,  yet  it  is  liable  in 
such  case  for  killing  stock  belonging  to  a  third  person." 

This  same  rule  is  announced  in  the  cases  of  EvansvUle  dk  T. 
H.  &  R.  Co.  V,  Hosier,  supra,  Louisville  N.  A.  &  C.  By.  Co.  v, 
Hughes,  2  Ind.  App.  68,  28  N.  E.  158.  See,  also,  LouisvOle 
N.  A.  dt  C.  By.  Co.  v.  Spain,  supra;  Browne  v.  Providence  etc. 
Co.,  12  Gray  (78  Mass.),  55,  71  Am.  Dec.  736. 

A  reasonable  construction  of  section  2815,  Rev.  Codes,  as 
amended,  supra,  requires  every  railroad  company  to  erect  and 
maintain  fences,  with  gates  at  private  crossings,,  at  places 
where  they  are  required  to  fence,  which  gates  so  maintained, 
shall  be  kept  closed  by  such  railroad  company,  as  far  as  third 
parties  and  the  public  are  concerned.  These  gates  are  a  part 
of  the  fence.  {Broum  v.  Oregon  Short  Line  B.  B.  Co.,  20  Ida. 
364,  118  Pac.  768.)  This  duty  of  the  railroad  company  to 
keep  its  fences  in  repair  includes  the  duty  to  keep  the  gates 
securely  closed  so  as  to  afford  equal  protection  from  stock 
getting  on  their  roads  at  such  places,  as  at  other  places. 

The  wisdom  or  policy  of  the  legislature  in  imposing  such 
duties  upon  railroad  companies,  and  holding  them  liable,  in 
the  absence  of  knowledge,  for  failure  to  keep  the  gates  closed, 
is  not  within  the  proper  province  of  this  court,  nor  can  this 
court  interfere  with  the  legislative  policies  relating  to  the 
liability  of  railroad  companies  for  failure  to  fence  their  rights 
of  way,  where  it  is  their  duty  to  fence  under  the  statute  and 
to  keep  their  gates  closed.  That  the  rule  may  be  a  harsh  one 
is  no  defense;  the  legislature  is  the  only  source  capable  of 
affording  relief. 

The  instructions  of  the  court  above  referred  to  were  er- 
roneous, but  were  much  more  favorable  to  appellant  than,  in 
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our  view  of  the  law,  was  permissible.    Appellant  has  not  been 
prejudiced  thereby  and  is  not  in  a  position  to  complain  of  the 
verdict 
The  judgment  is  afiSrmed.    Costs  awarded  to  respondent 

Morgan  and  Bice,  JJ.,  concur. 


(June  28,  1917.) 
J.  L.  BATES,  Respondent,  v.  D.  W.  PRICE,  Appellant 

[166  Pac.  261.] 

Appeal  fboic  Pbobate  to  District  Court— Pailubk  to  Serve  Notice 
OF  Appeal — Waiver  —  Jurisdiction  —  Misconduct  of  Counsel — 
Pbejudigal  Remarks  to  Jury  —  Evidence  —  Partnership  —  As- 
signment OF  Partnership  Accounts  —  Receivership  —  Scope  of 
Court  OrdeRt— Irregular  Verdict— Correction  of. 

1.  Where  an  appeal  was  taken  from  the  probate  court  to  the  dis- 
trict court  and  notice  of  appeal  was  not  served,  but  nevertheless  the 
part^  opposing  the  appeal  voluntarily  appeared  and  asked  leave  to 
file  an  answer  and  proceeded  to  a  trial  of  the  cause  without  raising 
any  objection  to  the  jurisdiction  of  the  court  upon  the  ground  of 
lack  of  notice,  such  procedure  amounts  to  a  waiver  of  the  absence 
of  notice  of  appeal,  and  fhe  question  cannot  be  raised  for  the  first 
time  on  appeal  to  the  supreme  court. 

2.  Statements  of  counsel  to  the  jury  which  are  not  justified  by 
anything  in  the  record  and  are  manifestly  made  for  the  purpose  of 
inciting  the  passion  or  prejudice  of  the  jury,  constitute  reversible 
error,  unless  it  appears  from  the  whole  record  that  the  jury  could 
not  lawfully  have  reached  any  other  conclusion  than  they  did. 

3.  Held,  that  misconduct  of  counsel  in  this  case  in  addressing 
prejudicial  remarks  to  the  jury  did  not  constitute  reversible  error, 
since  it  appears  from  the  record  that  the  verdict  of  the  jury  was 
fully  justified  by  the  evidence  adduced  on  the  trial. 

4.  A  partner  has  full  power  to  transact  the  whole  business  of 
the  firm  of  which  he  is  &  partner,  and  may  bind  his  partner  or 
partners  in  such  transactions  as  entirely  as  himself,  and  his  assign- 
ment in  good  faith  of  accounts  payable  to  the  firm^  to  a  creditor 
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of  the  firm  in  pajment  of  partnership  indebtedness,  is  binding  npon 
the  partnership. 

5.  An  order  of  court  appointing  a  receiver  and  defining  his  au- 
thority, which  specifies  the  property  to  be  taken  possession  of  hj 
such  receiver,  closing  with  the  clause:  "and  all  that  goes  with  the 
livery  business  connected  with  the  Charles  L.  Hollar  bam,"  cannot 
be  BO  construed  as  to  include  outstanding  accounts  or  bills  re- 
ceivable, in  the  absence  of  the  specific  inclusion  of  such  accounts. 

6.  Held,  that  appellant  had  no  authority  as  receiver  to  collect 
the  accounts  in  question,  and  that  when  he  accepted  them  for  collec- 
tion from  respondent  he  did  so  in  his  private  capacity,  and  was 
therefore  liable  to  respondent  for  the  amounts  collected  thereon. 

7.  When  a  jury  brings  in  a  verdict  which  by  inadvertence  ex- 
presses a  conclusion  manifestly  at  variance  with  the  real  intention 
of  the  jury,  it  is  the  duty  of  the  court,  upon  ascertaining  such  mis- 
take, to  send  the  jury  back  in  order  that  they  may  return  a  verdict 
in  proper  form. 

8.  Held,  that  the  trial  court  committed  no  error  in  regard  to  the 
admission  of  evidence,  the  giving  of  certain  instructions  and  refusal 
to  give  certain  offered  instructions,  and  in  refusing  to  grant  appel- 
lant a  new  trial. 

[As  to  misconduct  of  counsel  in  argument  to  jury  as  cause  for  new 
trial,  see  note  in  9  Am.  St.  559.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  for  money  had  and  received.  Judgment  for  plain- 
tiflP.    Affirmed. 

James  A.  Wayne,  for  Appellant. 

The  district  court  acquired  no  jurisdiction  to  grant  to  the 
plaintiflP  a  trial  de  noi^Oy  and  the  lack  of  jurisdiction  in  the 
district  court  can  be  raised  at  any  time,  and  was  not  waived 
by  a  failure  to  object  to  the  jurisdiction  of  the  court  by  de- 
murrer or  answer ;  neither  was  it  waived  by  proceeding  to  trial 
without  objection.  {Aram  v.  Edwards,  9  Ida.  333,  74  Pac. 
961.) 

This  court  has  had  occasion  to  discuss  the  impropriety  of 
remarks  similar  to  those  of  counsel  in  this  case,  when  made  in 
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the  course  of  a  trial,  and  under  these  decisions  the  remarks  of 
counsel  in  this  case  constitute  reversible  error.  (Ooldstone 
V.  Eustemeyer,  21  Ida.  703,  123  Pac.  635;  Petajcmiemi  v. 
WasJtington  Water  Power  Co,,  22  Ida,  20-28,  124  Pac.  783; 
Powers  V.  Boise  City,  22  Ida.  286,  125  Pac.  194;  McLean  v. 
Hayden  Creek  Mining  Co.,  25  Ida.  416, 138  Pac.  331 ;  State  v. 
Harness,  10  Ida.  18,  76  Pac.  788;  State  v.  O'NeU,  24  Ida.  582, 
599, 135  Pac.  60.) 

T.  P.  Wormward  and  Chas.  E.  Miller,  for  Respondent. 

Alleged  errors  which  were  not,  but  could  have  been,  called 
to  the  attention  of  the  court  below,  will  not  be  entertained, 
for  the  first  time,  on  appeal  to  this  court.  (Smith  v.  Sterling, 
1  Ida.  128;  MUler  v.  Donovan,  11  Ida.  545,  83  Pac.  608; 
MarysviUe  M.  Co.  v.  Home  Fire  Ins.  Co.,  21  Ida.  377, 121  Pac. 
1026.) 

In  an  ordinary  trading  partnership,  either  partner  has  an 
implied  authority  to  pay  debts  from  the  assets  of  the  firm,  in 
the  ordinary  course  of  the  business.  (  M.  A.  L.  343 ;  Bench- 
ley  V.  Chapin,  10  Cush.  (64  Mass.)  173.) 

A  judgment  cannot  be  reversed  because  of  improper  re- 
marks of  counsel  in  his  argument  to  the  jury,  to  which  no 
exception  was  taken.  (Mississippi  Cent*  R.  Co.  v.  Tumage, 
95  Miss.  854,  49  So.  840,  24  L.  R.  A.,  N.  S.,  253.) 

To  warrant  a  reversal  for  remarks  of  counsel  in  his  argu- 
ment to  the  jury,  they  must  be  prejudicial.  (Pigford  v.  Nor- 
folk 8.  B.  Co.,  160  N.  C.  93,  75  S.  E.  860,  44  h.  R.  A.,  N.  S., 
865.) 

Improper  argument  by  counsel  will  not  require  a  reversal 
if  from  the  whole  case  it  is  evident  that  it  did  not  prejudice 
the  rights  of  the  complaining  party.  (Paducah  B.  iSk  B.  Co. 
V.  Parker,  143  Ky.  607,  136  S.  W.  1012,  43  L.  R.  A.,  N.  S., 
179.) 

BUDGE,  C.  J. — This  action  was  originally  instituted  and 
tried  in  the  probate  court  of  Shoshone  county,  where  judg- 
ment was  rendered  in  favor  of  the  appellant.  The  case  was 
then  appealed  to  the  district  court  and  was  there  tried  before 
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a  juiy,  resulting  in  a  verdict  and  judgment  for  respondent. 
A  motion  for  a  new  trial  was  denied,  and  this  appeal  is  from 
the  judgment  and  the  order  denying  the  motion  for  a  new 
trial. 

Respondent  had  been  employed  by  Hollar  ft  PlenmionSy  co- 
partners, engaged  in  the  livery  budness  at  Kellogg,  who  were 
indebted  to  him  for  past  services.  One  Bamhart  and  one 
Roberts  were  each  indebted  to  Hollar  ft  Plemmons  and  on 
October  6,  1914,  Hollar  gave  respondent  on  order  on  Barn- 
hart  for  $229.50,  signed  Hollar  ft  Plemmons,  per  M.  E. 
Hollar,  and  an  order  on  Roberts  for  $105,  signed  M.  E, 
Hollar,  in  payment  of  their  indebtedness  to  respondent. 
Shortly  thereafter,  in  an  action  brought  by  the  First  State 
Bank  of  Kellogg  against  Hollar  &  Plemmons  for  the  fore- 
closure of  several  mortgages,  appellant  was  appointed  re- 
ceiver of  certain  property  belonging  to  them.  Respondent 
thereafter  turned  the  two  above  orders  over  to  appellant  to 
collect.  Appellant  collected  the  sum  of  $292  on  the  two  ac- 
counts and  instead  of  turning  the  money  over  to  respondent 
accounted  for  it  in  the  receivership  action.  Respondent 
brought  this  action  to  recover  the  amount  collected  on  the 
accounts,  alleging  that  at  the  time  they  were  turned  over  to 
appellant  the  latter  agreed  to  collect  the  same  and  to  imme- 
diately pay  the  money  so  collected  over  to  respondent. 

Appellant  answered,  admitting  that  he  had  received  the 
orders  from  respondent,  but  denied  that  they  were  signed  by 
Hollar  &  Plemmons  and  that  Hollar  ft  Plemmons  had  any 
authority  to  sign  the  orders,  and  denied  that  he  agreed  to 
collect  the  orders  for  respondent  or  to  pay  him  the  amount 
collected  thereon,  and  alleged  that  the  orders  were  delivered 
to  him  as  receiver  and  collected  in  that  capacity. 

The  evidence  on  behalf  of  respondent  sustains  the  issues 
on  his  part  and  in  rebuttal  to  appellant's  testimony,  to  the 
effect  that  he  had  received  the  orders  as  receiver,  respondent 
introduced  the  complaint  and  order  in  the  receivership  ac- 
tion, from  which  it  appears  that  the  receiver  was  authorized 
by  the  court  to  take  possession  of  the  property  described  in 
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the  mortgages,  which  were  being  foreclosed.  One  of  the  mort- 
gages and  the  order,  after  describing  in  detail  certain  per- 
sonal property,  such  as  horses,  rigs,  wagons,  sleighs,  harness, 
whips,  robes,  sleighbells,  hay  and  oats,  contained  the  follow- 
ing clause:  "And  all  that  goes  with  the  livery  business  con- 
nected with  the  Charles  L.  Hollar  bam." 

Numerous  errors  are  assigned,  and  for  the  purpose  of  argu- 
ment have  been  grouped  by  appellant  as  follows:  First,  the 
defective  notice  of  appeal;  second,  errors  committed  by  the 
trial  court;  third,  misconduct  of  counsel  for  the  plaintiff; 
and  fourth,  insufficiency  of  the  evidence. 

It  appears  that  the  notice  of  appeal  from  the  probate  to 
the  district  court  contained  only  the  following  statement, 
with  reference  to  the  matter  appealed  from:  ** Plaintiff 
appeals  ....  from  the  judgment  of  dismissal  entered  herein 
against  him  and  in  favor  of  defendant,  on  the  2d  day  of 
April,  1915,  and  from  the  whole  thereof.*'  It  is  contended 
by  appellant  that  this  notice  was  insufficient  to  give  the  dis- 
trict court  jurisdiction  of  the  cause,  reliance  being  placed 
upon  section  4838,  Bev.  Codes,  which  provides,  among  other 
things:  **The  appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  justice  or  judge,  and  serving  a  copy  on  the  adverse  party. 
The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and  if  from  part,  what  part, 
and  whether  the  appeal  is  taken  on  questions  of  law  or  fact, 
or  both."  The  notice  of  appeal  from  the  probate  to  the  dis- 
trict court  was  never  served  on  appellant.  It  appears  from 
the  record  that  appellant  appeared  in  the  district  court,  asked 
leave  to  file  and  did  file  an  answer  and  tried  the  cause,  with- 
out raising  any  objection  to  the  jurisdiction  upon  the  ground 
of  the  defective  notice  of  appeal.  The  rule  is  well  settled 
that,  where  an  appeal  is  taken  from  a  justice  or  probate  court 
to  the  district  court,  a  general  appearance  on  the  part  of  the 
one  opposing  the  appeal  waives  all  defects  and  irregularities 
on  the  proceedings  for  appeal.  (24  Cyc.  694;  Shay  v.  Su- 
perior Courif  57  Cal.  541 ;  Claflin  v.  American  Nat,  Bank,  46 
Neb.  884,  65  N.  W.  1056;  McCombs  v.  Johnson,  47  Mick  592, 
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11  N.  W.  400;  Wrolson  v.  Anderson,  53  Minn.  508,  55  N.  W. 
597.)  The  reason  for  the  rule  is  well  stated  in  the  latter 
case  as  follows:  **The  district  court  has  original  jurisdiction 
without  respect  to  the  amount  in  controversy,  and  had  juris- 
diction of  the  subject  matter  of  this  action,  if  the  parties 
voluntarily  appeared  and  submitted  the  controversy  to  the 
court,  which  it  is  very  clear  they  did  do.  After  the  pleadings 
were  amended,  and  the  case  voluntarily  set  for  trial,  it  was 
too  late  to  move  to  dismiss,  and  the  irregularity  in  the  mode 
of  bringing  the  case  into  the  court  in  the  first  instance  was 
waived.  The  parties  appeared  in  the  district  court,  and  con- 
sented to  the  trial  of  a  controversy,  the  subject  of  which  was 
within  the  jurisdiction  of  the  court." 

Several  errors  are  assigned  as  to  the  admission  of  evidence 
and  to  the  giving  and  refusal  to  give  certain  instructions. 
We  have  carefully  examined  the  record  and  are  unable  to  find 
that  the  court  committed  any  error  in  this  respect. 

During  the  course  of  his  argument  counsel  for  respondent 
stated:  *'So  far  as  Dan  Price  is  concerned,  he  is  not  going  to 
lose  anything.  The  Imperial  State  Bank  of  Kellogg  will — ." 
At  which  point  he  was  interrupted  by  objection  of  opposing 
counsel.  This  statement  to  the  jury  is  assigned  as  prejudicial 
misconduct  of  counsel.  From  the  record  it  clearly  appears 
that  the  statement  is  highly  improper  and  was  not  based  upon 
any  matter  properly  in  the  case.  We  cannot  countenance  any 
counsel  going  outside  of  the  record  and  injecting  prejudicial 
statements  as  to  matters  not  involved  in  the  case.  But  the 
rule  in  such  cases  has  been  announced  by  this  court  in  Gold- 
stone  V.  Bustemeyer,  21  Ida.  703-8,  123  Pac.  635,  as  follows: 
*' Counsel  cannot  deliberately  go  outside  the  evidence  and  at- 
tempt to  incite  the  passions  or  the  prejudice  of  the  jury  and 
have  such  conduct  cured  by  an  instruction  to  the  jury  at  the 
close  of  the  trial,  to  the  effect  that  they  must  not  consider 
such  remarks,  and  where  a  judgment  is  obtained  by  such  con- 
duct a  new  trial  must  be  granted,  unless  it  affirmatively 
appears  that  the  judgment  was  right  and  would  have  been  the 
same  in  the  absence  of  such  unauthorized  argument."  In 
this  case  it  affirmatively  appears  that,  in  the  absence  of  the 
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misconduct  of  counsel,  the  jury  could  not  logically  have 
reached  any  other  verdict  than  they  did.  Misconduct  of 
counsel  is  a  matter,  unfortunately,  which  this  court  has 
been  obliged  repeatedly  to  pass  upon.  {Ooldstone  v,  Rtiste- 
meyer,  supra;  Petajamemi  v.  Washington  Water  Power  Co,, 
22  Ida.  20,  124  Pac.  783;  Powers  v.  Boise  City,  22  Ida.  286, 
125  Pac.  194;  McLean  v.  Hay  den  Creek  Mining/  Co.,  25  Ida. 
416,  138  Pac.  331;  State  v.  Harness,  10  Ida.  18,  76  Pac.  788; 
State  V.  O'Nea,  24  Ida.  582,  135  Pac.  60.) 

This  brings  us  to  the  discussion  of  the  sufficiency  of  the 
evidence.  It  appears  from  the  record  that  Hollar  had  signed 
these  orders  and  delivered  them  to  respondent  before  the 
papers  in  the  receivership  matter  had  been  served  upon  either 
of  the  partners,  and  with  the  consent  of  Plemmons,  his  part- 
ner. Hollar's  authority  to  give  the  orders  is  attacked.  But 
it  is  a  fundamental  principle  underlying  the  law  of  partner- 
ship *'that  a  partner  ....  has  power  to  transact  the  whole 
business  of  the  firm,  whatever  that  may  be,  and  consequently 
to  bind  his  partners  in  such  transactions  as  entirely  as  him- 
self. This  is  a  general  power,  essential  to  the  well  conducting 
of  business,  which  is  implied  in  the  existence  of  a  partnership. 
When,  then,  a  partnership  is  formed  for  a  particular  pur- 
pose, it  is  understood  to  be  in  itself  a  grant  of  power  to  the 
acting  members  of  the  company  to  transact  its  business  in  the 
usual  way."  {Win^Mp  v.  Bank  of  United  States,  5  Pet.  (30 
U.  S.)  529,  8  L.  ed.  216-228;  1  Rowley  Modern  Law  of  Part- 
nership, sec.  411  et  seq.,  and  numerous  cases  there  cited.) 
That  Hollar's  act  in  giving  these  orders  was  sufficient  to 
operate  as  an  assignment  of  the  partnership  accounts,  so  far 
as  appellant  is  concerned,  is  not  open  to  question.  The  jury 
was  justified  in  finding  that  these  accounts  were  assigned  be- 
fore the  receiver  took  charge,  and  consequently  had  become 
the  absolute  property  of  respondent. 

But  even  if  this  were  not  true  appellant  cannot  rely  upon 
his  authority  as  receiver  as  a  defense,  for  that  authority  was 
limited  by  the  order  of  the  court,  to  the  extent  of  taking  into 
his  possession  the  property  described  in  the  order  above  re- 
ferred to.    The   clause  **and   all   that  goes  with  the  livery 
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bnsiness  connected  with  the  Charles  L.  Hollar  bam"  cannot 
be  80  construed  as  to  include  outstanding  accounts  or  bills  re- 
ceivable. The  doctrine  of  noscitur  a  sociis,  applicable  to  this 
clause,  precludes  any  such  construction,  and  limits  all  things 
intended  to  be  included  in  this  omnibus  clause  to  things  and 
chattels  similar  in  some  respects  to  the  other  things  and  chat- 
tels specifically  described  and  relating  to  and  used  in  the 
livery  business.  Appellant  had  no  authority  as  receiver  to 
collect  these  accounts  and  when  he  accepted  them  from  re- 
spondent for  collection  he  did  so  in  a  private  capacity,  and 
was,  therefore,  liable  for  the  amounts  collected  thereon. 

Appellant  further  seeks  to  predicate  error  upon  the  receipt 
of  the  verdict.  It  appears  that  when  the  cause  was  submitted 
to  the  jury  they  were  given  two  blank  forms  of  verdict,  one 
to  be  used  in  case  they  found  for  respondent  and  the  other  if 
they  found  for  appellant.  When  the  jury  first  came  in  to  re- 
turn their  verdict  it  read  as  follows : 
"Verdict  292, 

"We  the  jury,  in  the  above  intitled  action,  find  $292.00  oup 
verdict  in  favor  of  the  defendant." 

The  clerk  called  the  attention  of  the  court  to  the  irregular- 
ity in  the  form  of  the  verdict,  and  the  court,  after  consulting 
with  the  foreman  of  the  jury  sent  them  back  to  further  con- 
sider their  verdict,  whereupon  they  immediately  returned  into 
court  with  the  following  verdict : 

"Verdict. 

"We,  the  jury  in  the  above  intitled  cause,  do  hereby  find 
for  the  plaintiflE  in  the  sum  of  292  dollars." 

It  was  the  duty  of  the  court,  upon  learning  that  the  ver- 
dict was  irregular,  to  send  the  jury  back  in  order  that  they 
might  return  a  verdict  in  proper  form.  (38  Cyc.  1893,  and 
cases  cited;  Chandler  v.  Hinds,  135  Wis.  43,  115  N.  W.  339.) 

The  trial  court  did  not  err  in  refusing  to  grant  appellant 
a  new  trial.  The  judgment  is  aflSrmed.  Costs  awarded  to 
respondent. 

Morgan  and  Bice,  JJ.,  concur. 
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MAGGIE  A.  BATES,  Respondent,  v.  W.  W.  PAPESH, 

Appellant. 

[166  Pac  270.] 

Husband  and  Wife  —  Separatb  Property  —  Bona  Pidb  Teansfeb  — 
Pbsfebenox— AonoN  to  Quisr  Titus. 

1.  A  wife,  who  loans  the  proceeds  of  her  separate  property  to 
ker  hnsbandy  becomes  one  of  his  creditors,  and  her  rights  as  such 
are  governed  by  the  same  legal  principles  as  the  rights  of  any  other 
ereditor. 

2.  Whenever  there  is  a  true  debt  and  a  real  transfer  for  an 
adequate  consideration,  there  is  no  collusion,  and  fraud  in  its  legal 
sense  cannot  be  predicated  thereon,  even  though  the  transfer  result 
in  a  preference;  nor  does  the  fact  that  the  creditor  obtaining  the 
preference  is  the  debtor's  wife  operate  to  change  or  modify  the  rule. 

ft.  B.  and  his  wife  while  living  in  Montana  made  an  agreement 
*  that  the  wife's  earnings  should  be  her  separate  property.  Thestf 
earnings  she  invested  in  cattle  and  horses,  which  were  sold,  B.  re- 
taining part  of  the  proceeds  of  the  sale  and  giving  his  wife  his 
promissory  note  therefor,  which  was  always  treated  by  the  parties 
as  the  wife's  separate  property.  Afterward  they  moved  to  Idaho, 
and  B.  borrowed  money  of  two  differcmt  banks  with  which  to  buy  a 
lot  and  build  a  house,  giving  his  notes  therefor.  Subsequently  he 
deeded  this  realty  to  his  wife  in  payment  of  his  note  to  her,  the 
amount  of  which  was  substantially  the  value  of  the  property.  Some 
time  thereafter  the  bank  notes  were  reduced  to  a  judgment,  the  lot 
attached  and  sold  on  execution  to  P.    B.'s  wife  sued  to  quiet  title. 

Held,  under  the  facts  stated,  that  the  note  from  B.  to  his  wife 
was  her  separate  property,  making  a  bona  fide  creditor  of  her  hus- 
band, subject  to  preference  the  same  as  any  other  creditor. 

[As  to  conveyances  and  contracts  between  husband  and  wife,  see 
note  in  99  Am.  Dec.  599.] 

APPEAI/  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  to  quiet  title.    Judgment  for  plaintiff.    Affirmed. 

Idaho,  Tol.  80— «4 
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Argument  for  Respondent. 

James  A.  Wayne,  for  Appellant. 

Lot  18  having  admittedly  been  acquired  during  the  exist- 
ence of  the  marriage  relationship  between  Bates  and  his  wife, 
is  presumed  to  be  community  property.  {Douglas  v,  Doug- 
las, 22  Ida.  336, 125  Pac.  796 ;  Eumbird  Lbr.  Co.  v.  Doran,  24 
Ida.  507,  135  Pac.  B6;  Chaney  v.  Oauld  Co.,  28  Ida.  76,  152 
Pac.  468.) 

Property  purchased  with  borrowed  mon^y  is  community 
property.  (Northwestern  etc.  BanJc  v.  Rauch,  7  Ida.  152,  61 
Pac.  516.) 

The  conveyance  from  Bates  to  his  wife  was  made  for  the 
purpose,  and  with  the  intent,  and  had  the  direct  effect  of  de- 
frauding the  creditors  of  the  husband,  to  wit,  the  defendant 
in  this  case  who  had  acquired  the  notes  of  both  the  creditor 
banks.     (20  Cyc.  439.) 

The  deed  from  John  L.  Bates  to  Maggie  A.  Bates  recites  a 
fictitious  consideration,  which  is  in  itself  evidence  of  fraud. 
(20  Cyc.  441,  and  cases  cited.) 

When  a  conveyance  of  land  is  made  by  an  insolvent  debtor 
to  one  of  his  creditors  in  satisfaction  of  an  antecedent  debt 
and  is  attacked  by  other  creditors  of  the  grantor,  the  grantee 
must  show  that  the  consideration  for  it  was  both  valuable  and 
adequate.  (Mobile  Savings  Bank  v.  McDonnell,  89  Ala.  434, 
18  Am.  St.  137,  8  So.  137,  9  L.  E.  A.  645;  Humes  v.  Scruggs, 
94  U.  S.  22,  24  L.  ed.  51.) 

And  this  is  doubly  true  when  the  antecedent  creditor  hap- 
pens to  be  the  wife  of  the  grantor  in  the  deed.  (Potts  v, 
Rt(.besam  (Okl.),  156  Pac.  356;  Bank  of  Orofino  v.  WeUman, 
26  Ida.  425,  143  Pac.  1169.) 

Chas.  E.  Miller,  for  Respondent. 

Where  property  was  purchased  by  a  married  woman  in  a 
foreign  state  and  under  the  laws  of  that  state  such  property 
became  her  separate  property,  and  the  property  is  thereafter 
brought  into  the  state  of  Idaho,  it  will  continue  to  be  the  sepa- 
rate property  of  the  wife.  (Oooding  MiUi7ig  etc,  Co.  v.  Lin* 
coin  County  State  Bank,  22  Ida.  468, 126  Pac.  772.) 
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When  the  husband  relinquishes  to  the  wife  all  claim  to  her 
separate  earnings,  no  creditor  complaining  of  that  act,  such 
gift  on  the  part  of  the  husband  is  absolute.  (Jackson  v.  Tor- 
rcnce,  83  Cal.  521,  23  Pac.  Q^b-,  Douglas  v.  Douglas,  22  Ida. 
336, 125  Pac.  796.) 

The  state  insolvency  law  having  been  superseded  by  the 
federal  bankruptcy  act,  there  is  no  law  in  this  state  prohibit- 
ing the  preference  of  one  creditor  over  another  in  the  absence 
of  collusion  and  fraud.  {Capital  Lbr.  Co.  v.  Saunders,  26 
Ida.  408,  143  Pac.  1178;  WUkerson  v.  Aven,  26  Ida.  559,  144 
Pac.  1105.) 

BUDGE,  C.  J. — This  action  was  brought  by  respondent, 
Maggie  A.  Bates,  for  the  purpose  of  quieting  title  in  her  to 
lot  18,  block  4,  Sunnyside  addition  to  the  city  of  Kellogg, 
Shoshone  county.  Appellant  filed  an  answer  and  cross-com- 
plaint setting  up  an  interest  in  the  property  adverse  to  re- 
spondent, under  a  purported  sheriff's  certificate  of  sale  on 
execution  to  satisfy  a  judgment  against  respondent,  John  L. 
Bates,  and  alleging  that  he  was  the  owner  of  the  property, 
subject  only  to  the  right  of  redemption  in  the  latter.  And 
further  alleging  that  the  lot  was  purchased  by  John  L.  Bates 
on  the  9th  of  October,  1913,  from  one  Clarence  C.  Plemmons 
for  the  sum  of  $160,  which  was  loaned  to  Bates  for  that  pur- 
pose by  the  First  State  Bank  of  Kellogg,  the  bank  taking 
his  promissory  note  therefor;  that  about  April  1,  1914,  Bates 
entered  into  an  oral  contract  with  one  Bellinger  for  the  con- 
struction of  a  frame  dwelling-house  upon  the  lot ;  that  during 
the  period  of  construction  a  consignment  of  materials  arrived 
and  that  in  order  to  take  up  the  bill  of  lading,  so  as  to  enable 
him  to  have  the  materials  delivered.  Bates  borrowed  $105 
from  the  Weber  Bank  of  Wardner,  giving  his  promissory  note 
therefor;  that  all  payments  upon  the  contract  with  Bellinger 
were  made  by  John  L.  Bates  except  the  sum  of  $50.14 ;  that 
the  note  to  the  First  State  Bank  of  Kellogg  was  renewed  sev- 
eral times  but  that  neither  this  note  nor  the  one  to  the  Weber 
Bank  had  ever  been  paid ;  that  on  the  11th  day  of  December, 
1914,  Bates  attempted  by  deed  to  convey  the  property  to 
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Maggie  A.  Bates,  hia  wife ;  that  said  conveyance  was  without 
consideration  and  was  made  ''for  the  purpose  and  with  the 
intent  of  hindering,  delaying  and  defrauding  the  creditors  of 
the  said  John  L.  Bates  from  collecting  their  indebtedness 
against  the  said  John  L.  Bates,  and  particularly  for  the  pur- 
pose of  defrauding  the  owners  of  said  promissory  notes"; 
that  the  notes  had  been  assigned  to  appellant,  who  brought 
suit  against  Bates  February  12,  1915 ;  that  in  this  suit  judg- 
ment was  recovered  against  Bates  and  on  March  18, 1915,  exe- 
cution was  issued  and  placed  in  the  hands  of  the  sheriff  of 
Shoshone  county,  the  property  having  been  theretofore  at- 
tached in  the  action,  and  the  property  was  on  April  17, 1915, 
sold  at  sheriff's  sale,  under  said  execution,  to  appellant,  and 
asked  to  have  Bates  made  a  party  plaintiff  in  the  action. 

Respondent,  Maggie  A.  Bates,  answered  the  cross-com- 
plaint, putting  in  issue  the  material  allegations  thereof  and 
alleging  affirmatively  that  the  property  had  been  sold  and 
transferred  to  her  by  her  husband  in  payment  of  a  note  for 
the  sum  of  $700,  which  note  had  theretofore  been  given  to 
her  by  her  husband  for  a  loan  of  money  which  was  the  pro- 
ceeds from  a  sale  of  her  separate  property  and  a  valid  and 
existing  debt  from  her  husband.  John  L.  Bates  filed  a  sepa- 
rate answer  to  the  cross-complaint  to  the  same  effect. 

The  case  was  tried  before  the  court  without  a  ju^.  The 
court  found,  among  other  things,  that  the  $700  note  repre- 
sented a  valid  and  subsisting  indebtedness  owing  from  Bates 
to  his  wife  and  was  her  separate  property ;  and  that  the  trans- 
fer of  the  lot  to  Mrs.  Bates  was  not  made  to  hinder,  delay  or 
defraud  creditors,  and  gave  her  judgment,  as  prayed  in  her 
complaint.  A  motion  for  a  new  trial  was  overruled  and  this 
appeal  is  from  the  judgment  and  from  the  order  overruling 
the  motion  for  a  new  trial. 

The  record  shows  that  the  property  was  purchased  and  a 
house  built  thereon,  as  alleged  in  the  pleadings ;  that  the  notes 
given  for  the  purchase  price  of  the  lot  and  the  materials  were 
not  paid  at  the  time  of  the  transfer  of  the  property  from 
Bates  to  his  wife ;  that  in  1903  respondents,  as  husbuid  and 
wife,  were  employed  on  a  ranch  in  Montana  as  foreman  and 
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cook  and  housekeeper,  respectively ;  that  there  was  an  agree- 
ment between  them  that  whatever  Mrs.  Bates  should  earn  by 
her  own  labor  should  be  her  separate  property ;  that  she  in- 
vested her  earnings  in  horses  and  cattle  and  that  these,  with 
their  increase,  were  sold  along  with  the  rest  of  the  herd,  which 
the  family  had  accumulated,  shortly  before  respondents  came 
to  Idaho ;  that  from  the  sale  of  the  horses  and  cattle  belong- 
ing to  Mrs.  Bates  something  over  $1,000  was  realized;  that  a 
portion  of  this  sum  was  allowed  to  the  husband  for  his  ser- 
vices in  connection  with  the  care  of  the  stock  and  that  he 
gave  the  $700  note  to  her  for  the  balance,  while  they  were 
still  residing  in  Montana;  that  this  note  was  in  existence  and 
unpaid  at  the  time  the  property  in  question  was  transferred, 
and  that  in  consideration  for  the  transfer  of  the  property  she 
canceled  the  note  and  surrendered  it  to  her  husband ;  that  the 
indebtedness  represented  by  this  note  had  been  treated  at  all 
times  by  them  as  her  separate  property,  both  before  and  after 
coming  to  Idaho,  and  was  a  valid  and  existing  debt  long  prior 
to  the  time  that  the  indebtedness  due  the  bank  was  incurred. 
The  evidence  further  shows  that  it  is  undisputed  that  this 
note  represented  the  proceeds  from  the  sale  of  her  separate 
property ;  that  the  property,  at  the  time  it  was  transferred  to 
her,  was  worth  eight  or  nine  hundred  dollars ;  and  that  at  the 
time  of  the  sheriff's  sale  Mrs.  Bates'  attorney  appeared  in 
her  behalf,  and  before  the  property  was  struck  off  notified 
the  sheriff  and  the  purchaser  that  the  property  belonged  to 
her.  While  there  is  some  evidence  which  tends  to  show  that 
Bates  was  seeking  to  prevent  the  First  State  Bank  of  Kellogg 
from  satisfying  its  claim  against  him,  there  is  abundant  evi- 
dence to  support  the  finding  of  the  court  that  Mrs.  Bates  was 
a  bona  fide  creditor  of  her  husband  to  the  extent  of  the  $700 
expressed  in  the  note,  and  that  the  transfer  was  not  made  to 
hinder,  delay  or  defraud  creditors. 

The  rule  in  such  cases  has  been  recently  announced  by  this 
•  court  as  follows:  **We  think  the  rule  to  be  that  wherever 
there  is  a  true  debt  and  a  real  transfer  for  an  adequate  con- 
sideration,* there  is  no  collusion,  and  that  fraud  in  its  legal 
sense  cannot  be  predicated  on  such  a  transaction.  •  .  •  •  '' 
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{PetiengiU  v.  Blackman,  ante,  p.  241,  164  Pac.  358-62.) 
Whatever  his  motive  may  have  been,  under  such  circum- 
stances. Bates  had  a  right  to  prefer  any  bona  fide  creditor. 
{WUson  V.  Baker  Clothing  Co.,  25  Ida.  378,  137  Pac.  896,  50 
L.  R.  A.,  N.  S.,  239 ;  Capital  Lumber  Co.  v.  Saunders,  26  Ida. 
408,  143  Pac.  1178;  PettengiU  v.  Blackman,  supra.)  Nor 
does  the  fact  that  one  of  his  creditors  happened  to  be  his 
wife,  operate  to  change  or  modify  the  rule.  As  was  said  in 
WUkerson  v.  Aven,  26  Ida.  559-64,  144  Pac.  1105:  '*If  the 
husband  borrowed  money  from  the  wife,  we  fail  to  understand 
why  he  would  not  have  as  valid  a  right  to  pay  her  the  money 

borrowed  as  he  would  to  pay  any  of  his  creditors " 

In  this  view,  under  the  facts  as  found  by  the  trial  court,  it 
cannot  be  said  that  there  was  any  error  in  refusing  to  grant 
a  new  trial.  The  judgment  is  afiSrmed.  Costs  awarded  to 
respondent. 

Morgan,  J.,  concurs ;  Rice,  J.,  dissents. 


(June  28,  1917.) 

STATE,  Respondent,  v.  ROY  H.  LEEPER,  Appellant. 

[165  Pac.  997.] 

GBiMmAL  Law — ^BaiIi — Notice  of  Appeal — ^Defects  in  Fobic 

1.  Failure  to  give  a  recognizance,  as  provided  by  sec.  8324,  Rev. 
Codes,  upon  appeal  to  the  district  court  does  not  defeat  the  juris- 
diction of  that  court  to  hear  the  case,  nor  render  the  appeal  sub- 
ject to  dismissal. 

2.  The  giving  of  notice  of  appeal  in  the  manner  provided  bj 
see.  8321,  Bev.  Codes,  is  necessary  to  the  jurisdiction  of  the  district 
court,  but  the  failure  to  have  affixed  thereto  the  signature  of  the 
appellant  or  his  attorney  is  a  formal,  rather  than  a  jurisdictional, 
defect  and  may  be  waived. 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  in  and  for  Clearwater  County.  Hon.  Edgar  C. 
Steele,  Judge, 
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Defendant  was  convicted,  in  the  probate  court,  of  disturb- 
ing the  peace.  His  appeal  to  the  district  court  was  dismissed. 
Reversed. 

Chas.  L.  McDonald,  for  Appellant 

Admission  of  due  service  of  notice  of  appeal,  is  a  waiver  of 
irregular  service,  and,  in  general,  any  action  which  is  equi- 
valent to  acknowledgment  of  notice,  waives  any  defect  in  such 
notice.  {Wilson  v.  WUson,  6  Ida.  597,  601,  57  Pac.  708 ;  CeUa 
V,  Scknairs,  42  Mo.  App.  316.) 

The  respondent's  attorneys  in  writing,  admitted  the  service 
of  a  copy  of  a  notice  of  appeal  without  objecting  that  it  was 
signed  by  an  attorney  other  than  the  attorney  of  record  of  the 
appellant.  (Livermore  v.  Wehh,  56  Cal.  489;  People  v. 
Origsby,  62  Cal.  482;  2  Hayne,  New  Trial  &  Appeal,  Rev.  ed., 
sees.  208,  626;  Bigler  v.  Waller,  12  Wall.  (79  U.  S.)  142,  20 
L.  ed.  260.) 

** Acceptance  of  service  is  a  waiver  of  defects  in  the  notice." 
(Kerlec  r.  New  Orleans  Land  Co,,  130  La.  Ill,  57  So.  647; 
In  re  Great  Southern  Lbr.  Co.,  132  La.  989,  62  So.  117.) 

No  appearance  for  Respondent. 

MORGAN,  J. — ^Appellant  was  convicted,  in  the  probate 
court  of  Clearwater  county,  of  disturbing  the  peace.  A  tran- 
script of  the  docket  of  the  probate  court  shows  that  immedi- 
ately upon  the  rendition  of  judgment  he  gave  oral  notice  of 
his  intention  to  appeal  and,  within  ten  days  thereafter,  filed 
a  written  notice  of  his  appeal  to  the  district  court ;  also  that, 
upon  appellant's  request,  the  bail  bond  theretofore  given  was 
refiled  as  a  bond  on  appeal. 

The  notice,  which  appears  to  be  regular  in  all  other  par- 
ticulars, is  unsigned.  It  bears  the  following  indorsement: 
**  Service  of  a  true  copy  of  the  within  notice  of  appeal  is 
hereby  admitted,  by  receipt  thereof,  this  10th  day  of  March, 
A.  D.,  1915.    F.  E.  Smith,  County  Attorney." 

Respondent  moved,  in  the  district,  court,  to  dismiss  the 
appeal  upon  the  ground  that  the  notice  thereof  was  not  sufS- 
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eient  to  conform  to  the  requirements  of  sec.  8321,  Bev.  Codes, 
and  upon  the  further  ground  that  no  undertaking  of  bail, 
pending  appeal,  had  been  filed  as  provided  by  sec.  8324.  The 
motion  was  granted  and  from  the  judgment  and  order  of  dis- 
missal this  appeal  is  prosecuted. 

Sec.  8324  merely  provides  that  a  party  appealing  may,  in 
order  to  be  released  from  custody  or  if  he  desires  a  stay  of 
proceedings  under  the  judgment,  enter  into  a  recognizance  for 
the  payment  of  any  judgment,  fine  and  costs  that  may  be 
awarded  against  him  on  appeal,  and  that  he  will  faithfully 
prosecute  the  same  and  render  himself  in  execution  of  any 
judgment  or  order  entered  against  him  in  the  district  court. 

Assuming  that  refiling  the  bail  bond  was  not  a  substantial 
compliance  with  the  requirements  of  sec.  8324,  supra,  it  may 
be  said  that  failure  to  comply  therewith  would  only  result  in 
failure  to  stay  the  execution  of  the  judgment  of  the  probate 
court  and  would  not  defeat  the  jurisdiction  of  the  district 
court  to  hear  the  case,  nor  render  tiie  appeal  subject  to  dis- 
missal.    (In  re  Schuster,  25  Ida.  465,  138  Pac.  135.) 

Sec.  8321,  is  as  follows:  '^A  defendant  intending  to  appeal 
must  give  notice  of  his  intention  to  do  so  at  the  time  of  the 
trial  or  rendition  of  the  judgment,  and  must  within  ten  days 
after  the  rendition  and  entry  of  the  judgment,  file  with  the 
judge  or  justice  of  the  court  wherein  the  conviction  was  had, 
and  serve  on  the  prosecuting  attorney  of  the  county,  a  notice 
of  appeal,  entitled  in  the  action,  setting  forth  the  character  of 
the  judgment,  and  the  intention  of  the  defendant  to  appeal 
therefrom  to  the  district  court." 

The  giving  of  notice  of  appeal  in  the  manner  provided  by 
the  foregoing  section  of  the  code  is  necessary  to  the  jurisdic- 
tion of  the  district  court,  but,  it  will  be  observed,  the  statute 
does  not  require  the  notice  to  be  signed.  Therefore,  the  fail- 
ure to  have  affixed  thereto  the  signature  of  the  appellant  or 
his  attorney  is  a  formal,  rather  than  a  jurisdictional,  defect 
and  may  be  waived.  In  this  case  the  prosecuting  attorney, 
by  accepting  service  in  the  manner  and  form  he  employed, 
waived  the  defect  occasioned  by  the  notice  not  being  signed. 
{WUson  V.  Wilson,  6  Ida.  597,  57  Pac.  708;  People  v.  achmitz^ 
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7  Cal.  App.  330,  94  Pac.  407,  419,  15  L.  E.  A.,  N.  S.,  717; 
Livermare  v.  Webb,  56  Cal.  489;  CeUa  v.  Schnairs,  42  Mo. 
App.  316.) 

The  judgment  and  order  of  dismissal  are  reversed  and  the 
cause  remanded  to  the  district  court  with  direction  to  grant 
appellant  a  triaL 

Budge,  G.  J.|  and  Bice,  J.,  concur. 


( Jime  28,  1917.) 

STATE,  Eespondent,  v.  ZACHARIAH  CURTIS  and  CORA 
ATKINSON,  Appellants. 

[165  Pae.  999.] 

CuMmAL  Law— SuFFioisNCT  of  EvmENOB— Instbuotions— Nsw  Tbial 

— ^NKWLT  DISOOVEBED  EyiDENOE. 

1.  Where  there  is  snffieient  evidenee,  if  uneontradieted,  to  jus- 
tify a  conyiction,  a  yerdict  and  judgment  baeed  thereon  will  not 
be  reyened  because  of  confliet  in  the  testimony. 

2.  Persons  concerned  in  the  commission  of  a  crime,  whether  they 
directly  commit  the  act  constituting  the  offense  or  aid  and  abet  in 
its  commission,  should  be  charged  and  tried  as  principals. 

3.  AH  instructions  giyen  in  a  case  must  be  read  and  considered 
together,  and  where,  taken  as  a  whole,  they  correctly  state  the  law 
and  are  not  inconsistent,  but  may  he  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury  gaye  due  consideration 
to  the  whole  charge  and  was  not  misled  by  an  isolated  portion, 
which,  considered  alone,  does  not  fully  and  clearly  stattf  the  law 
applicable  to  the  facts  in  the  case. 

4.  Where  affidayits  of  newly  discoyered  eyidence  are  merely 
cumulatiye  or  corroboratiye  of  testimony  introduced  at  the  trial, 
the  order  of  the  court  denying  a  motion  for  a  new  trial  wiU  not  be 
reyersed  upon  appeal. 

[As  to  what  is  cumulatiye  eyidence  within  rule  excluding  It  when 
offered  as  newly  discoyered  eyidence  in  support  of  motion  for  new 
taal,  see  note  in  Ann.  Oaa.  1913D,  157.] 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falla  County.  Hon,  Wm.  A.  Babcock, 
Judge. 

Defendants  were  convicted  of  grand  larceny.    Affirmed* 

Outhrie  &  Bowen  and  H.  C.  Hazel,  for  Appellants. 

"The  court  should  not  place  a  particular  witness  in  undue 
prominence  by  charging  the  jury  to  find  according  to  their 
belief  or  disbelief  in  his  evidence."  (1  Blashfield's  Instruc- 
tions to  Juries,  p.  347;  Thompson  v.  State,  106  Ala.  67,  17 
So.  512;  Fraser  v,  Haggerty,  86  Mich.  521,  49  N.  W.  616; 
Chase  v.  Buhl  Iron  Works,  55  Mich.  139,  20  N.  W.  827 ;  People 
V.  Simpson,  48  Mich.  474,  12  N.  W.  662 ;  Dolan  v.  President 
etc,  Delaware  &  H.  Canal  Co.,  71  N.  Y.  285;  McOrath  v. 
Metropolitan  Life  Ins.  Co.,  42  Hun  (N.  Y.),  655,  6  N.  Y.  St. 
376 ;  Jackson  v,  Greene  County  Commrs.,  76  N.  C.  282 ;  WiUey 
v.  Oatling,  70  N.  C.  410;  Brem  v.  Allison,  68  N.  C.  412.) 

T.  A.  Walters,  Atty.  Genl.,  J.  P.  Pope,  Asst.  Atty.  GenL, 
Edwin  H.  Snow  and  Laurel  Elam,  for  Respondent. 

Where  there  is  a  substantial  conflict  in  the  evidence  the 
verdict  of  the  jury  will  not  be  disturbed  upon  appeal. 
{Baker  v.  First  Nat.  Bank,  25  Ida.  651,  139  Pac.  565;  Tdden 
V.  Hubbard,  25  Ida.  677,  138  Pac.  1133 ;  Henry  Gold  Mining 
Co.  V.  Henry,  25  Ida.  333,  137  Pac.  523 ;  Hufton  v.  Hufton, 
25  Ida.  96,  136  Pac.  605 ;  Moivtgomery  v.  Gray,  26  Ida.  583, 
586,  144  Pac.  646.) 

MORGAN,  J. — ^Appellants  were  convicted  of  the  larceny  of 
a  certain  cow,  the  property  of  H.  P.  Larson.  From  the  judg- 
ment of  conviction  and  from  an  order  denying  their  motion 
for  a  new  trial  they  have  appealed  to  this  court. 

The  assignments  of  error  question  the  suflSciency  of  the 
evidence  to  sustain  the  verdict,  and  it  is  particularly  urged 
that  appellant,  Atkinson,  is  not  shown  to  have  unlawfully 
participated  in  taking  the  animal,  nor  to  have  been  in  any 
manner  connected  with  the  commission  of  the  crime. 
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It  appears  from  the  record  that  for  about  four  years  prior 
to  the  arrest  of  appellants,  they  had  been  residing  upon  what 
is  known  as  the  Curtis  homestead  where  the  cow  was  slaugh- 
tered. H.  M.  Pinkham,  a  witness  for  the  state,  testified  that 
in  December,  1914  (the  exact  date  he  was  unable  to  fix),  while 
he  was  employed  by  appellants,  Curtis,  early  in  the  morning, 
left  the  place  and  Mrs.  Atkinson  stated  he  was  going  to  the 
hills  to  get  one  of  his  steers ;  that  later  in  the  day  he  returned 
driving  two  head  of  cattle ;  that  as  he  approached  the  prem- 
ises Mrs.  Atkinson  took  two  cows  from  the  corral  and  drove 
them  out  to  meet  the  cattle  Curtis  was  driving  in  order  to 
lure  them  into  the  corral ;  that  one  of  the  animals  driven  by 
Curtis  escaped  but  the  other,  being  the  cow  alleged  to  have 
been  stolen,  and  described  by  the  witness  as  **a  white-faced 
cow,  crop  oflf  right  ear,  light  red  with  bob-tail,"  was  driven 
into  the  corral  and  was  thereafter  tied  in  the  stable  by  appel- 
lants and  the  witness,  and  late  in  the  afternoon  was  slaugh- 
tered and  skinned  by  Curtis  and  Pinkham,  and  that  Mrs. 
Atkinson  assisted  in  dressing  the  carcass.  Pinkham  further 
testified  that  in  the  evening  of  the  day  the  animal  was  killed 
he  noticed  the  hide  in  the  manger;  that  next  morning  it  was 
gone  and  he  observed  that  a  pile  of  manure  near  the  stable 
had  been  disturbed ;  that  on  the  day  following  the  killing  of 
the  animal  appellants  took  half  of  the  carcass  to  Twin  Falls 
and,  upon  their  return,  Mrs.  Atkinson  told  the  witness  she 
had  spent  nearly  all  of  her  share  of  the  proceeds  of  the  sale 
of  the  beef,  amounting  to  $15.  Pinkham  further  testified 
that  he  was  acquainted  with  the  cattle  belonging  to  appellants 
and  that  the  animal  slaughtered  was  not  one  of  them ;  that  his 
suspicions  were  aroused  and- on  or  about  January  12,  1915, 
he  reported  the  matter  to  the  prosecuting  attorney  of  Twin 
Falls  county.  A  search  of  the  Curtis  premises  was  made  on 
January  14,  and  resulted  in  the  discovery,  in  the  manure  pile, 
of  19  pieces  of  hide  and  the  feet  of  a  cow  brute,  which  Pink- 
ham identified  as  being  the  hide  and  feet  of  the  animal  slaugh- 
tered by  himself  and  appellants.  Larson  identified  the  hide 
as  that  of  his  cow,  basing  his  identification  upon  the  color,  a 
portion  of  his  brand  found  upon  one  piece  of  the  hide,  and 
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a  bobbed  tail  which  was  also  found  in  the  manure  pile.  Pink- 
ham  testified  that  after  appellants  were  arrested  he  had  a  con- 
versation with  Mrs.  Atkinson  in  which  she  asked  him  to  re- 
pudiate certain  statements  he  had  made  concerning  the  trans- 
action and  to  lay  the  blame  wholly  upon  Curtis. 

Appellants  introduced  evidence  contradictory  of  that  pro- 
duced by  the  state,  tending  to  show  that  the  cow  which  was 
killed  belonged  to  them  and  that  they  knew  nothing  of  the 
hide  found  in  the  manure  pile.  It  was  also  shown  that  in  the 
event  of  their  conviction  Pinkham  expected  to  receive  a  re- 
ward of  $500  from  the  cattlemen's  association. 

It  has  been  repeatedly  held,  and  may  be  said  to  be  the  estab- 
lished rule  in  this  state,  that  where  sufficient  evidence  is  in- 
troduced, if  uncontradicted,  to  justify  a  conviction,  a  verdict 
and  judgment  based  thereon  will  not  be  reversed  because  of 
conflict  in  the  testimony.  (State  v.  Nesbit,  4  Ida.  548,  43 
Pac.  66;  State  v.  SUva,  21  Ida.  247,  120  Pac.  835;  8ta;te  v. 
Doumng,  23  Ida.  540,  130  Pac.  641;  State  v.  Hopkins,  26  Ida. 
741,  145  Pac.  1095;  State  v,  Bouchard,  27  Ida.  500,  149  Pac. 
464 ;  State  v.  Mox  Mox,  28  Ida.  176, 152  Pac.  802.) 

While  the  record  discloses  that  the  animal  slaughtered  was 
first  in  possession  of  Curtis,  and  afterward  of  both  the  appel- 
lants, it  also  clearly  appears  that  Mrs.  Atkinson  assisted  in 
bringing  it  off  the  range,  in  butchering  and  disposing  of  it. 
They  were  in  partnership  in  the  stock  business  and  she  knew 
their  cattle  as  well  as  he  did.  Appellants  do  not  contend  they 
were  mistaken  in  the  identity  of  the  animal  slaughtered,  their 
defense  is  that  it  belonged  not  to  Larson,  but  to  themselves. 
Mrs.  Atkinson's  connection  with  the  larceny  is  fully  covered 
by  sec.  6342,  Rev.  Codes,  wherein  it  is  provided : 

'^All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  whether  they 
directly  committed  the  act  constituting  the  offense  or  aided 
and  abetted  in  its  commission,  •  •  •  •  are  principals  in  any 
crime  so  committed." 

Whether  she  was  directly  responsible  for  the  original  tak- 
ing or  aided  and  abetted  in  it,  she  was  properly  charged  and 
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tried  as  a  principal  under  the  provisionfl  of  sec.  7697,  Eev. 
Codes,  which  is  as  follows: 

"The  distinction  between  an  accessory  before  the  fact  and 
a  principal,  and  between  principals  in  the  first  and  second  de- 
gree, in  cases  of  felony,  is  abrogated;  and  all  persons  con- 
cerned in  the  commission  of  a  felony,  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  and  abet  in  its 
commission,  though  not  present,  shall  hereafter  be  prosecuted, 
tried  and  punished  as  principals,  and  no  other  facts  need  be 
alleged  in  any  indictment  against  such  an  accessory  than  are 
required  in  an  indictment  against  his  principal." 

The  action  of  the  trial  judge  in  giving  certain  instructions 
to  the  jury  is  assigned  as  error.  The  portions  of  the  charge 
complained  of  will  not  be  quoted  here  nor  commented  upon 
at  length.  Certain  of  the  instructions  given,  and  parts  of 
others,  taken  alone,  which  are  relied  upon  by  appellants  for 
a  reversal,  do  not  fully  and  correctly  state  the  law,  but  read 
and  construed  in  the  light  of  the  entire  charge  given  to  the 
jury  they  are  not  misleading  and  do  not  constitute  prejudicial 
error. 

All  the  instructions  given  in  a  case  must  be  read  and  con- 
sidered together  and  where,  taken  as  a  whole,  they  correctly 
state  the  law  and  are  not  inconsistent,  but  may  be  reasonably 
and  fairly  harmonized,  it  will  be  assumed  that  the  jury  gave 
due  consideration  to  the  whole  charge  and  was  not  misled  by 
an  isolated  portion  thereof.  {0 shorn  v.  Gary,  28  Ida.  89,  152 
Pac.  473 ;  Cody  v.  Keller,  28  Ida.  368,  154  Pac.  629 ;  Taylor  t>. 
Lytle,  29  Ida.  546,  160  Pac.  942;  State  v.  Curtis,  29  Ida.  724, 
161  Pac.  578.) 

One  of  the  assignments  of  error  brings  before  us  for  review 
.an  exception  taken  by  appellants  to  a  portion  of  the  argument 
of  counsel  for  the  state  wherein  the  conversation  between 
Pinkham  and  Mrs.  Atkinson,  after  the  arrest,  was  referred  to 
as  a  confession.  Whether  or  not  her  statements,  on  that  occa- 
sion, amounted  to  an  admission  against  interest,  or  confession, 
was  a  legitimate  subject  for  argument  and  we  cannot  imagine 
that  the  jury  was  in  any  manner  misled  by  the  remarks  of 
counseL 
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In  support  of  their  motion  for  a  new  trial  appellants  ffled 
aflSdavits  of  newly  discovered  evidence,  which,  however,  tend 
only  to  corroborate  testimony  produced  by  them  at  the  trial. 
Where  affidavits  of  newly  discovered  evidence  are  merely 
cumulative  or  corroborative  of  testimony  introduced  at  the 
trial,  the  order  of  the  court  denying  a  motion  for  a  new  trial 
will  not  be  reversed  upon  appeal.  {People  v,  BUes,  2  Ida. 
(103)  114,  6  Pac.  120;  State  v.  Davis,  6  Ida.  159,  53  Pac, 
678.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(June  29,  1917.) 

CLIFFORD  GRAVES,  a  Minor,  by  LEVI  HATHAWAY, 
His  Guardian  ad  Litem,  Respondent,  v.  THE  NORTH- 
ERN PACIFIC  RAILWAY  COMPANY,  a  Corporation, 

Appellant 

[166  Pac.  571.] 

RAUiWAT  Gbossinos — Nbolioence  of  Railway  Company — ^Dxjty  of  "Pebt 
SON  Crossing — Contributory  Neougbncb — ^Bubden  op  Proof. 

1.  The  failure  of  a  railway  company  to  comply  with  the  pro- 
visions of  sec.  2&21,  Rev.  Codes,  requiring  such  company  to  ring  a 
belly  or  sound  a  whistle,  when  approaching  a  place  where  the  rail- 
road crosses  a  street,  road,  or  highway,  constitutes  negligence  per  se. 

2.  A  railway  corporation  is  liable  for  all  damages,  sustained  by 
any  person,  caused  by  its  locomotive,  trains,  or  cars,  where  the  pro- 
visions of  sec.  2821,  Rev.  Codes,  are  not  complied  with,  unless  the^ 
person  injured  is  guilty  of  contributory  negligence. 

3.  It  is  the  duty  of  a  person  crossing  a  railroad  track  to  exer- 
cise such  care  as  would  be  exercised  by  a  man  of  ordinary  prudence 
under  like  circumstances. 

4.  The  presumption  is  that  one,  who  is  killed  while  attempting  to 
cross  a  railroad  track,  was  exercising  due  and  proper  care  for  his 
protection. 
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6.  It  is  the  duty  of  one  about  to  cross  a  railroad  track  to  look 
and  listen,  but  it  is  not  negligence  per  se  to  fail  to  stop,  and  where 
the  facts  are  disputed  the  question  of  contributory  negligence  is  one 
of  fact,  to  be  determined  from  all  the  facts  and  circumstances  in 
evidence. 

6.  The  evidence  showed  that  deceased,  who  was  driving  an  auto- 
mobile stopped  some  distance  from  the  crossing,  went  to  the  track, 
looked  and  listened;  drove  to  within  a  few  feet  of  the  track,  there 
stopping  to  look  and  listen;  proceeded  slowly,  on  the  lookout  for 
trains,  and  was  not  attempting  to  make  the  crossing  ahead  of  the 
train.  Beld,  sufficient  to  sustain  a  finding  that  deceased  was  using 
due  care  and  was  not  guilty  of  contributory  negligence. 

7.  Contributory  negligence  is  an  affirmative  defense^  the  burden 
of  establishing  which,  is  on  the  defendant. 

[As  to  duty  of  traveler,  after  looking  both  ways  on  approaching 
railroad  track,  to  look  again  before  crossing,  see  note  in  Ann.  Oas. 
1914A,  536.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Bonner  County.    Hon.  John  M.  Flynn,  Judge. 

Action  for  damages  for  death  of  plaintiff's  father  and 
mother.    Judgment  for  plaintiff.    Affirmed. 

Cannon  &  Ferris  and  Sidney  H.  Smith,  for  Appellant. 

It  is  the  duty  of  a  person  about  to  cross  a  railway  track  to 
stop,  look  and  listen.  {Wheeler  v.  Oregon  B.  df  N.  Co,,  16 
Ida.  375,  102  Pac.  347.) 

Failure  to  do  so  is  negligence  per  se.  {Burrow  v.  Idaho 
etc.  B.  B.,  24  Ida.  652, 135  Pac.  838.) 

A  railway  company  has  the  right  to  assume  that  the  travel- 
ing public  will  look  and  listen  for  a  passing  train,  and  that 
having  looked  and  listened  they  will  discover  the  oncoming 
train  and  clear  the  track.  (3  Elliott  on  Railroads,  sec.  1095, 
p.  1648 ;  Hamilton  v.  Delaware  etc.  B.  B.  Co.,  50  N.  J.  L.  263, 
13  Atl.  29;  Om/iha  etc.  By,  Co,  v.  Talbot,  48  Neb.  627,  67 
N.  W.  599;  Berry  v.  Pennsylvania  B.  Co.,  48  N.  J.  L.  141,  4 
Atl.  303 ;  Brommer  v.  Pennsylvania  B.  Co.,  179  Fed.  577,  103 
C.  C.  A.  135,  29  L.  E.  A.,  N.  S.,  924.) 
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The  track  is  itself  a  warning  of  danger  and  the  traveler  is 
in  all  cases  under  the  duty  to  exercise  proper  precaution  to 
inform  himself  as  to  the  proximity  of  trains  before  attempt- 
ing to  cross.  (3  Elliott  on  Railroads,  2d  ed.,  sec.  1153,  p.  311 ; 
MUler  V.  Terre  Eaute  etc.  Ry.  Co.,  144  Ind.  323, 43  N.  E.  257 ; 
Jennings  v.  8t.  Louis  etc.  Ry.  Co.,  112  Mo.  268,  20  S.  W. 
490;  Chicago  etc.  R.  B.  Co.  v.  Huston,  95  TJ.  S.  697,  24  L.  ed. 
542 ;  Carlson  v.  Chicago  etc.  R.  Co.,  96  Minn.  504,  113  Am. 
St.  655,  105  N.  W.  555,  4  L.  R.  A.,  N.  S.,  349;  Ernst  v.  Hud- 
son  River  R.  Co.,  35  N.  Y.  9,  90  Am.  Dec.  761;  Northern  Pac. 
Ry.  Co.  V.  Freeman,  174  U.  S.  379,  19  Sup.  Ct.  763,  43  L.  ed. 
1014;  Elliott  V.  Chicago  etc.  R.  Co.,  150  U.  S.  245, 14  Sup.  Ct. 
85,  37  L.  ed.  1068.) 

The  fact  that  the  railway  company  violated  statutes  or  ordi- 
nances is  no  excuse  for  negligence  of  party  about  to  cross  the 
track.  (Wheeler  v.  Oregon  Ry.  Co.,  supra;  Rumpel  v.  Ore- 
gon Short  Line  etc.  R.  Co.,  4  Ida.  13,  26,  35  Pac  700,  22 
L.  R.  A.  725;  Hudson  v.  R.  Co.,  101  Mo.  14;  Lake  Shore  etc. 
R.  Co.  V.  Pinchin,  112  Ind.  592,  13  N.  E.  677;  Reynolds  v. 
Hindman,  32  Iowa,  146 ;  Pennsylvania  Co.  v.  Rathgeb,  32  Ohio 
St.  66 ;  Krauss  v.  WalkiU  Valley  R.  Co.,  69  Hun,  482,  23  N.  Y. 
Supp.  432.) 

Failure  to  sound  bell  or  blow  whistle  does  not  abrogate  the 
doctrine  of  contributory  negligence  nor  does  it  give  a  right  of 
action  where  the  negligence  of  the  plaintiff  contributed  to  or 
was  the  proximate  cause  of  the  injury.  {Carlson  v.  Chicago 
Ry.,  96  Minn.  504, 113  Am.  St.  655, 105  N.  W.  555,  4  L.  R.  A., 
N.  S.,  349;  Meeks  v.  Southern  Pac.  R.  Co.,  52  Cal.  602;  Oreen 
V.  Southern  Cal.  R.  Co.,  138  Cal.  1,  70  Pac.  926;  Toledo  etc. 
R.  Co.  v.  O'Connor,  77  111.  391;  Little  Rock  etc.  Ry.  Co.  v. 
Wason,  90  Tenn.  271,  25  Am.  St.  693,  16  S.  W.  613,  13 
L.  R.  A.  364;  Weber  v.  Kansas  City  Cable  Ry.  Co.,  100  Mo. 
194,  18  Am.  St.  541,  12  S.  W.  804,  13  S.  W.  587,  7  L.  R.  A. 
819 ;  Chicago  etc.  R.  R.  Co.  v.  Huston,  95  U.  S.  697,  24  L.  ed. 
542 ;  Chicago  etc.  R.  Co.  v.  Bennett,  181  Fed.  799, 104  C.  0.  A. 
309.) 
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The  duty  of  a  traveler  approaching  a  railroad  track  to  ex- 
ercise care  to  use  his  eyes  and  ears,  and  to  prevent  injury  to 
himself,  in  order  to  avoid  the  imputation  of  negligence,  is  not 
excused  by  the  failure  of  those  in  charge  of  an  approaching 
train  to  give  the  proper  and  statutory  signals.  (Chriffith  v, 
BalUmore  etc.  R,  Co.,  44  Fed.  574;  LouisviUe  <t  N.  R.  Co.  v. 
Crawford,  89  Ala.  240,  8  So.  243;  Little  Rock  etc.  Ry.  Co. 
V.  Ctdlen,  54  Ark.  431,  16  S.  W.  169 ;  Chicago  etc.  Ry.  Co.  v. 
Crisman,  19  Colo.  30,  34  Pac.  286 ;  Chicago  etc.  R.  Co.  v.  Lee, 
68  111.  576;  Maier  v.  Terre  Haute  etc.  Ry.  Co.,  144  Ind.  323, 
43  N.  E.  257 ;  Sola  v.  Chicago  etc.  Ry.  Co.,  85  Iowa,  678,  52 
N.  W.  664;  Atchison  R.  Co.  v.  Townsend,  39  Kan.  115, 17  Pac. 
804;  Blackwell  v.  St.  Louis  etc.  R.  Co.,  47  La.  Ann.  268,  49 
Am.  St.  371,  16  So.  818;  Maryland  Cent.  R.  Co.  v.  Neuheur, 
62  Md.  391 ;  Judson  v.  Great  Northern  Ry.  Co.,  63  Minn.  248, 
65  N.  W.  447;  Caldwell  v.  Kansas  City  etc.  R.  Co.,  58  Mo. 
App.  453 ;  MOler  v.  New  York  Cent.  etc.  R.  Co.,  81  Hun,  152, 
30  N.  Y.  Supp.  751 ;  Cleveland  C.  C.  etc.  R.  Co.  v.  Elliott,  28 
Ohio  St.  340;  Ormsbee  v.  Boston  &  P.  R.  Corp.,  14  B.  I.  102, 
51  Am.  Rep.  354.) 

A  party  about  to  cross  the  track  must  stop,  look  and  listen 
at  a  point  where  it  will  be  effective.  (Brommer  v.  Pennsyl- 
vania R.  Co.,  179  Fed.  577,  103  C.  C.  A.  135,  29  L.  R.  A., 
N.  S.,  924;  New  York  Cent.  etc.  R.  R.  Co.  v.  Maidment,  168 
Fed.  23,  93  C.  C.  A.  413,  21  L.  R.  A.,  N.  S.,  794;  Kelsay  v. 
Missouri  Pac.  Ry.  Co.,  129  Mo.  362,  30  S.  W.  339 ;  Ladouceur 
V.  Northern  Pac.  R.  Co.,  4  Wash.  38,  29  Pac.  942;  Brown  v. 
Milwaukee  dk  8t.  P.  Ry.  Co.,  22  Minn.  165 ;  Abbett  v.  Chicago 
etc.  Ry.  Co.,  30  Minn.  482,  16  N.  W.  266 ;  Nelson  v.  Dvluth 
etc.  Ry.  Co.,  88  Wis.  392,  60  N.  W.  703 ;  Blackburn  v.  South- 
em  Pac.  Co.,  34  Or.  215,  55  Pac.  225 ;  3  Elliott  on  Railroads, 
sec.  1166,  p.  1775;  Owens  v.  Pennsylvania  R.  Co.,  41  Fed. 
187.) 

The  fact  that  the  crossing  is  dangerous  requires,  as  a  matter 
of  law,  a  higher  degree  of  care  on  the  party  crossing. 
{Chicago  etc.  R.  Co.  v.  Andrervs,  130  Fed.  65,  64  C.  C.  A.  399; 
Butterfield  v.  Western  R.  Corp.,  10  Allen  (92  Mass.),  532 >  87 
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Am.  Dec.  678;  Fletcher  v,  Fitchbvrg  B.  Co,,  149  Mass.  127, 
21  N.  B.  302,  3  L.  R.  A.  743.) 

Obstructions  rendering  the  view  obscure  and  unreliable  call 
for  greater  caution.  (Beyel  v.  Newport  News  etc.  B.  Co,^  34 
W.  Va.  538, 12  S.  E.  532;  Kinter  p.  Pennsylvania  B.  Co.,  204 
Pa.  497,  93  Am.  St.  795,  54  Atl.  276;  Mankewicz  v.  Lehigh 
Valley  By.  Co.,  214  Pa.  386,  63  Atl.  604;  Baaroad  Co.  v. 
Smalley,  61  N.  J.  L.  277,  39  Atl.  695;  Cleveland  etc.  By.  Co. 
V.  Wuest,  41  Ind.  App.  210,  83  N.  B.  620,  40  Ind.  App.  693, 
82  N.  E.  986;  Shumms'  Admx.  v.  Butland  B.  B.  Co.,  81  Vt. 
186,  69  Atl.  945,  19  L.  R.  A.,  N.  S.,  973;  McKinney  v.  Port 
Townsend  etc.  By,,  91  Wash.  387,  158  Pac.  107.)  The  judg- 
ments are  grossly  excessive.  {Beaton  v.  City  of  8t.  Maries, 
27  Ida.  638,  151  Pac.  996.) 

F.  C.  Robertson,  Robert  Corkery  and  Allen  P.  Asher,  for 
Respondent. 

The  failure  to  observe  the  statutory  regulations  renders  the 
defendant  liable  for  any  damages  sustained.  (Wheeler  v. 
Oregon  B.  &  N.  Co.,  16  Ida.  375,  102  Pac.  347.) 

Deceased  used  due  care  for  their  own  safety  and  stopped, 
looked  and  listened.  (Burrow  v.  Idaho  &  Wash.  Nor.  B.  B. 
Co.,  24  Ida.  652,  135  Pac.  838 ;  Fleenor  v.  Oregon  Short  Line 
By.  Co.,  16  Ida.  781,  102  Pac.  897.) 

The  deceased  being  strangers,  were  not  absolutely  charged 
to  look  at  the  best  available  point.  (Emeus  v.  Lehigh  Valley 
B.  Co.,  223  Fed.  810;  Bodrian  v.  New  York  etc.  By.,  125  N.  T. 
526,  26  N.  E.  741 ;  Baltimore  &  Ohio  B.  Co.  v.  Griffith,  159 
U.  S.  603,  16  Sup.  Ct.  105,  40  L.  ed.  274;  Continental  Im- 
provement Co.  V.  Stead,  95  U.  S.  161,  24  L.  ed.  403.) 

The  burden  was  on  the  defendant  to  show  that  deceased  did 
not  look  or  listen  and  it  is  presumed  that  they  did  look  and 
listen.  (Texas  &  Pac.  B.  Co.  v.  Gentry,  163  U.  S.  353,  16 
Sup.  Ct.  1104,  41  L.  ed.  186 ;  Baltimore  &  P.  B.  Co.  v.  Landri- 
gan,  191  U.  S.  461,  24  Sup.  Ct.  137,  48  L.  ed.  262.) 

Amount  of  recovery  is  very  conservative  considering  ages 
of  parents  and  earning  capacity  of  father.     (Anderson  v. 
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Oreat  NortJiem  By,  Co,,  15  Ida.  513,  522,  99  Pac.  91;  Ruppel 
V.  United  Railroads,  1  Cal.  App.  666,  82  Pac.  1073;  Staal  v. 
Rocky  Mountain  Bell  Td.  Co.,  23  Ida.  314,  129  Pac.  1078; 
Bourdier  v.  Louisiana  Western  Ry.  Co.,  133  La.  50,  62  So. 
348 ;  Rochester  v,  Seattle,  Renton  &  Southern  Ry.,  67  Wash. 
545, 122  Pac.  23;  Wallace  v.  Third  Ave.  Ry.  Co.,  36  App.  Div. 
57,  55  N.  T.  Supp.  132;  Demarest  v.  Little,  47  N.  J.  L.  28; 
Dimmey  v.  Wheeling  etc.  R.,  27  W.  Va.  32,  55  Am.  Eep.  292.) 

BUDGE,  C.  J. — Two  actions  were  brought  by  the  respond- 
ent, Clifford  Graves,  a  minor,  against  the  appellant;  one  for 
the  death  of  his  father,  Minor  Graves,  the  other  for  the  death 
of  his  mother,  Clara  M.  Graves,  occasioned  while  the  deceased 
were  in  the  act  of  crossing  appellant's  railroad  track,  in  an 
automobile,  at  Cocolalla.  The  cases  were  tried  together,  a 
jury  being  waived.  The  court  rendered  findings  and  judg- 
ment in  favor  of  respondent,  awarding  him  $8,500  for  the 
death  of  his  father,  and  $3,500  for  the  death  of  his  mother. 
From  these  judgments  and  from  an  order  overruling  appel- 
lant's motion  for  a  new  trial  in  each  case  these  appeals  have 
been  taken. 

The  cases  were  consolidated  for  argument  and  inasmuch  as, 
in  our  view,  they  should  be  decided  upon  the  same  principle, 
we  will  deal  with  both  of  them  in  one  opinion. 

The  court  found  that  the  crossing  at  which  the  accident 
occurred  was  a  public  crossing,  much  used  and  frequently 
traveled  and  was  situated  about  250  feet  west  of  Cocolalla 
station ;  that  between  the  crossing  and  station  appellant  care- 
lessly and  negligently  maintained  on  its  right  of  way  numer- 
ous small  buildings,  sheds  and  outhouses  and  permitted 
trees,  shrubbery,  bushes,  debris  and  other  obstructions  to 
stand  there,  which  so  obstructed  the  view  of  those  who 
approached  the  crossing  from  the  direction  from  which  the 
deceased  were  traveling  that  a  train  approaching  from  the 
direction  from  which  appellant's  train  was  coming,  at  the 
time  of  the  accident,  could  not  be  seen  by  one  traveling  along 
the  highway  until  within  a  very  short  distance  of  the  tracks, 
except  at  one  or  two  points  where  a  view  of  the  tracks  was 
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possible  for  a  short  distance;  that  on  October  30,  1915,  the 
parents  of  respondent  were  passing  through  Cocolalla  in  an 
automobile  and  as  they  attempted  to  cross  the  railroad  track 
one  of  appellant's  transcontinental  trains,  advancing  at  the 
rate  of  45  miles  an  hour,  bore  down  upon  them  from  the  direc- 
tion of  the  station,  wrecked  their  machine  and  killed  them ; 
that  appellant  failed  to  keep  a  sufficient  lookout,  failed  to  ring 
a  bell  or  to  give  the  customary  crossing  whistle,  two  long 
blasts,  but  gave  only  one  blast,  the  ordinary  station  whistle; 
that  the  deceased  were  using  due  care  and  were  driving  at  the 
rate  of  only  eight  miles  an  hour  at  the  time  of  the  collision. 

Sec.  2821,  Rev.  Codes,  provides:  **A  bell  of  at  least  twenty 
pounds  weight  must  be  placed  on  each  locomotive  engine,  and 
be  rung  at  a  distance  of  at  least  eighty  rods  from  the  place 
where  the  railroad  crosses  any  street,  road  or  highway,  and 
be  kept  ringing  until  it  has  crossed  such  street,  road,  or  high- 
way; or  a  steam  whistle  must  be  attached,  and  be  sounded, 
except  in  cities,  at  the  like  distance,  and  be  kept  sounding  at 

intervals  until  it  has  crossed  the  same The  corporation 

is  also  liable  for  all  damages  sustained  by  any  person,  and 
caused  by  its  locomotives,  trains,  or  cars,  when  the  provisions 
of  this  section  are  not  complied  with." 

That  the  provisions  of  this  section  were  not  complied  with 
was  found  by  the  court,  and  the  finding  in  respect  thereto  is 
amply  sustained  by  the  evidence.  The  failure  to  comply  with 
this  statute  constituted  negligence  per  se.  This  being  true 
it  was  incumbent  upon  appellant  to  show  contributory  negli- 
gence on  the  part  of  deceased,  in  order  to  relieve  itself  of 
liability,  which  they  attempted  to  do  but  the  record  does  not 
bear  out  this  contention.  The  finding  of  the  court  in  regard 
to  the  dangerous  character  of  the  crossing,  and  the  high  rate 
of  speed  with  which  appellant  was  operating  its  train,  is  like- 
wise sustained  by  the  evidence.  The  trial  court  also  found 
that  the  deceased  at  the  time  of  crossing  appellant's  railway 
track  were  exercising  such  care  and  caution,  in  order  to  avoid 
being  struck  by  one  of  appellant's  trains,  as  a  reasonably  pru- 
dent person  would  exercise  under  like  circumstances;  that 
they  looked  and  listened  but  did  not  see  or  hear  the  train 
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approaching;  and  that  the  automobile  was  under  control  at 
the  time  of  the  collision.  Which  findings  we  think  are  fully 
supported  by  the  evidence. 

The  presumption  is  that  one  who  is  killed  while  attempting 
to  cross  a  railroad  track  was  exercising  due  and  proper  care 
for  his  protection.  (Fleenor  v.  Oregon  Short  Line  B.  Co.,  16 
Ida.  781,  102  Pac.  897.)  In  general  it  is  said  to  be  the  duty 
of  a  person  crossing  a  railroad  track  to  exercise  such  care  as 
would  be  exercised  by  a  man  of  ordinary  prudence  under  like 
circumstances.  (33  Cyc.  981.)  Some  courts  hold,  however, 
that  an  ordinarily  prudent  man,  as  a  matter  of  law,  would 
stop,  look  and  listen  immediately  before  crossing  the  track, 
and  that  such  would  be  his  absolute  duty. 

There  is  a  conflict  in  the  testimony  as  to  just  how  close  to 
the  track  it  was  necessary  to  come  in  order  to  obtain  an  un- 
obstructed view  of  approaching  trains.  The  distance  was 
placed  at  from  6  to  13  feet.  Appellant  contends,  that  regard- 
less of  the  exact  distance  of  this  viewpoint  from  the  track, 
it  was  an  absolute  duty,  incumbent  upon  the  deceased,  to  stop, 
look  and  listen  between  such  point  and  the  track,  and  that 
their  failure  to  do  so  was  contributory  negligence.  By  the 
weight  of  authority,  however,  it  is  not  negligence  per  se  to 
fail  to  stop,  but  much  depends  upon  the  circumstances  of  each 
case.  (33  Cyc.  1011,  notes  34,  36;  Hopkins  v.  Utah  North- 
em  By.  Co.,  2  Ida.  (277),  300, 13  Pac.  343;Fleenor  v.  Oregon 
Short  Line  B.  B.  Co.,  supra;  Lovdsiana  &  A.  By.  Co.  v.  Bat- 
cliff e,  88  Ark.  524,  115  S.  W.  396 ;  Chesapeake  dk  0.  By.  Co. 
V.  Patrick,  135  Ky.  506,  122  S.  W.  820;  Pittsburgh  C.  C.  & 
St.  L.  By.  Co.  V.  Dove,  184  Ind.  447,  111  N.  E.  609;  Cleve- 
land C.  C.  &  St.  L.  By.  Co.  v.  Lynn,  177  Ind.  311,  95  N.  B.. 
577,  98  N.  E.  67 ;  Hull  v.  Seattle  etc.  By.  Co.,  60  Wash.  162, 
110  Pac.  804;  Chicago  etc.  By.  Co.  v.  Baroni,  32  Okl.  540,  122 
Pac.  926;  Emens  v.  Lehigh  Valley  B.  Co.,  223  Fed.  810; 
Pewnsylvama  B.  Co.  v.  Cash,  200  Fed.  337,  118  C.  C.  A.  443; 
Mississippi  Cent.  B.  Co.  v.  Hanna,  98  Miss.  609,  54  So.  74; 
Wise  V.  Delaware  L.  &  TT.  B.  Co.,  81  N.  J.  L.  397,  Ann.  Cas. 
1914D,  1071,  80  Atl.  459;  Smith  v.  St.  Louis  Southwestern 
By.  Co.,  150  Mo.  App.  1, 129  S.  W.  719.), 
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We  do  not  think  that  this  court,  in  the  case  of  Wheeler  v. 
Oregon  R.  &  N.  etc,  Co,,  16  Ida.  375,  102  Pac.  347,  attempted 
to  enunciate  a  rule  that  the  duty  to  stop  is  absolutely  essen- 
tial, for  the  reason  that  it  was  said  by  the  court  in  that  case: 
"If  the  facts  are  disputed  and  from  them  reasonable  and  pru- 
dent men  might  disagree  as  to  negligence,  then  the  question 
of  negligence  becomes  a  question  of  fact,  and  under  proper 
instructions  must  be  submitted  to  the  jury.*' 

There  is  no  arbitrary  rule  as  to  when  or  where  the  traveler 
must  stop,  look  and  listen.  (33  Cyc.  1012,  note  39;  Cleve- 
land C.  C.  dk  St.  L.  Ry.  Co.  v,  Lynn,  supra;  Pittsburgh  C.  C. 
&  St,  L.  Ry,  Co,  V,  Dove,  supra;  Virgin  v.  Lake  Erie  &  TT.  R, 
Co,,  55  Ind.  App.  216,  101  N.  E.  500;  Oiddings  v.  Chicago 
R,  L  (6  P.  Ry,  Co.,  133  Mo.  App.  610, 113  S.  W.  678.) 

The  record  shows  that  the  respondent's  father  left  his  auto- 
mobile at  the  store,  which  was  about  180  feet  from  the  cross- 
ing, and  walked  to  the  railroad  track,  looked  in  both  direc- 
tions for  trains,  and  seeing  none  came  back  to  his  automobile, 
in  which  he  slowly  proceeded  along  the  highway  to  a  point 
near  the  railroad  crossing,  where  he  stopped,  buf  being  un- 
able to  see  the  approaching  train  because  of  the  obstructions 
which  the  company  had  maintained  and  permitted  to  remain 
between  the  crossing  and  the  station,  again  proceeded  slowly, 
with  the  machine  under  control,  until  he  reached  the  cross- 
ing where  the  collision  occurred.  Whether  or  not  deceased 
stopped  their  engine  immediately  at  the  track  is  immaterial 
under  the  facts  of  this  case.  There  was  no  warning  given  by 
the  approaching  train.  A  strong  wind  was  blowing  toward 
the  train  and  away  from  deceased.  Numerous  witnesses 
standing  at  a  comparatively  short  distance,  testified  that  they 
did  not  hear  the  crossing  whistle  nor  the  ringing  of  the  bell. 
We  do  not  agree  with  appellant's  contention  that  the  failure 
of  the  deceased  to  again  stop  their  automobile,  kill  their  en- 
gine, get  out  of  their  car  a  second  time  and  look  up  and  down 
the  track,  constituted  contributory  negligence.  It  would  have 
been  the  duty  of  the  deceased,  had  there  been  no  obstructions, 
to  have  looked  up  and  down  the  track  before  driving  upon 
it*    Truei  if  deceased  had  waited  at  the  bridge  until  the  train 
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had  passed  the  accident  would  have  been  avoided.  But  they 
had  taken  every  reasonable  precaution  to  ascertain  the  danger, 
without  avail.  They  were  proceeding  slowly,  were  on  the 
lookout  for  trains,  and  were  not  attempting  to  make  the 
crossing  ahead  of  the  train.  Every  fact  and  circumstance  m 
evidence  negatives  contributory  negligence  on  the  part  of  de- 
ceased, which  is  more  than  the  law  requires.  (Sec.  4221,  Rev. 
Codes.) 

The  death  of  respondent's  parents  resulted  from  the  negli- 
gent and  careless  act  of  the  agents  and  employees  of  the  appel- 
lant railroad  company,  not  only  in  the  operation  and  manage- 
ment of  its  train,  but  also  in  the  construction  and  mainte- 
nance of  the  buildings  and  other  obstructions  upon  its  right 
of  way,  between  the  public  highway  and  its  railroad  station, 
which  shut  off  the  view  of  approaching  trains  and  prevented 
the  deceased  from  seeing  or  knowing  at  what  time  the  trains 
would  pass  the  crossing  over  which  they  attempted  to  drive 
the  automobile. 

The  father's  age,  at  the  time  of  his  death,  was  about  30 
years,  and  he  was  earning  from  $150  to  $200  a  month;  the 
mother's  age  was  27  years.  The  judgments  were  not  exces- 
sive and  they  are  affirmed.    Costs  awarded  to  respondent. 

Morgan  and  Rice,  JJ.,  concur. 
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(June  29,  1917.) 

WM.  E.  CAMPBELL,  Respondent,  v.  THE  BANK  AND 
TRUST  COMPANY,  a  Corporation,  AppeUant 

[166  Pac  258.] 

MALiaous  Pbosecution — Termination — Compromisb  ok  Aoreeiont  or 
Parties. 

An  action  for  damages  for  malicious  prosecution  cannot  be  main- 
tained where  it  appears  that  the  criminal  case,  which  forms  its  basis, 
was  terminated  by  dismissal,  without  hearing,  by  procurement  of  the 
party  prosecuted,  or  as  the  result  of  a  compromise. 

[As  to  determination  of  proceeding  by  compromise  as  termination 
sufficient  to  support  action  for  malicious  prosecution,  see  note  in 
Ann.  Oas.  1915D,  1164.] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Lewis  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  for  damages  for  malicious  prosecution.  Judgment 
for  plaintiff.    Reversed. 

James  E.  Babb  and  Perry  W.  Mitchell,  for  Appellant. 

C.  T.  McDonald,  J.  S.  McDonald  and  S.  0.  Tannahill,  for 
Respondent. 

Counsel  cite  no  authorities  on  point  decided. 

MORGAN,  J. — Respondent  was  the  owner  of  certain  live- 
stock in  Lewis  county  which  he  mortgaged  to  appellant. 
After  the  mortgage  had  been  filed  in  the  office  of  the  county 
recorder  respondent  removed  the  property  to  Nez  Perce 
county.  Appellant  thereupon  procured  his  arrest  pursuant 
to  the  provisions  of  sec.  7100,  Rev.  Codes,  which  provides: 
"Every  mortgagor  of  property  ....  who,  while  such  mort- 
gage remains  unsatisfied  in  whole  or  in  part,  wilfully  removes 
from  the  county  or  couuties  where  such  mortgage  is  recorded. 
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....  the  property,  or  any  part  thereof,  without  the  consent 
of  the  holder  of  the  mortgage,  is  guilty  of  larceny." 

This  action  was  commenced  by  respondent  against  appel- 
lant to  recover  damages  for  malicious  prosecution  of  the  crimi- 
nal case  above  mentioned.  At  the  close  of  the  testimony  upon 
the  part  of  both  parties  appellant  moved  for  a  nonsuit,  also 
for  an  instruction  to  the  jury  to  render  a  verdict  for  the  de- 
fendant. These  motions  were  denied  and  a  verdict  was  ren- 
dered in  respondent's  favor  upon  which  judgment  was  en- 
tered, from  which,  and  from  an  order  overruling  a  motion 
for  a  new  trial,  this  appeal  was  taken. 

It  appears  from  the  record  that  the  criminal  complaint  was 
signed  by  Arthur  E.  Clark,  president  of  appellant  corpora- 
tion, and  that  he  did  so,  largely,  upon  information  received 
from  S.  D.  White,  who  was  acting  as  appellant's  agent  in  the 
matter.  It  further  appears  that  after  respondent  had  been 
arrested  and  taken  to  jail  some  negotiations  were  entered  into 
between  himself  and  White  looking  to  a  settlement  of  his  in- 
debtedness to  the  bank,  payment  of  which  was  secured  by 
mortgage  on  the  chattels  above  mentioned  and  upon  certain 
real  estate  belonging  to  him.  The  culmination  of  these  nego- 
tiations was  that  he  turned  over  a  portion  of  the  personal 
property  and  deeded  the  real  estate  to  appellant,  whereupon 
the  criminal  charge  was  dismissed  by  the  magistrate  at  re- 
spondent's request,  he  paying  the  costs,  and  he  was  released 
from  custody. 

With  respect  to  the  settlement,  the  dismissal  of  the  criminal 
complaint  and  his  discharge  from  custody,  respondent  testi- 
fied, upon  his  direct  examination,  in  part,  as  follows : 

*'Q.  You  say  you  saw  this  man  White,  did  you  have  a  con- 
versation with  him  at  the  jailt  A.  He  done  most  of  the  con- 
versation himself. 

"Q.  He  talked  to  you  did  he!  A.  He  seemed  to  lead  Rice 
and  me  to  Babb's  oflBce  and  on  the  way  down  there  he  told 
me  all  the  big  things  he  was  going  to  do,  going  to  foreclose, 
going  to  send  me  to  the  penitentiary,  and  going  to  cost  me 
everything,  but  if  you  will  sign  over  this  half  section  of  land 
and  let  me  help  myself  to  the  horses  and  mules  we  will  turn 
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you  loose  and  not  appear  against  you,  be  nothing  to  it.  •  •  •  • 
He  says  you  just  sign  over  the  land  and  we  will  hdp  our- 
selves to  the  horses  and  mules  and  it  will  be  all  right,  and  we 
will  dismiss  it. 

**Q.  What  did  he  say  he  would  do  if  you  ^didn't  sign  over 
the  deed  and  bill  of  salet  A.  They  would  send  me  to  the 
penitentiary  and  foreclose  on  my  land 

*'Q.  Did  you  sign  the  deedsf    A.  Yes,  sir.  .... 

"Q.  What  if  anything  did  Mr.  Erb,  the  justice  of  the 
peace,  do  relative  to  yout  A.  Well  he  called  up  Mr.  Hodge 
[prosecuting  attorney]  and  said  that  the  prosecuting  witness 
was  satisfied  and  I  guess  the  case  will  be  dismissed,  and  he 
said  somebody  has  got  to  pay  the  costs  of  this  thing,  and  I 
told  him  it  was  a  hell  of  a  note  to  put  a  man  in  jail  and  take 
his  property  away  from  him  and  make  him  pay  his  way  out, 
so  the  costs  was  taxed  up  to  me,  $13.20,  or  whatever  it  was 
and  I  paid  it  and  was  released  after  it  was  all  over." 

Upon  cross-examination  respondent  further  testified: 

**Q.  Now  on  the  10th  day  of  August,  1912,  when  you  made 
the  bill  of  sale  to  them  for  a  part  of  that  chattel  mortgage 
property  and  the  deeds  for  the  land  you  made  those  transfers 
in  satisfaction  of  the  amount  that  was  due  on  that  mortgage, 
the  $3,000  note,  $2,850  note,  and  all  interest  and  all  future  ad- 
vances that  had  been  made  under  it  did  you  noil  A.  I  re- 
member of  making  out  some  deeds  to  get  out  of  jail  and  so 
forth  but — 

*'Q.  Those  were  turned  over  in  satisfaction  of  that  indebt- 
edness!   A.  To  avoid  prosecution  and  satisfy  Mr.  Clark. 

'*Q.  To  satisfy  that  indebtedness t    A.  Yes,  sir." 

It  further  appears  that  Mr.  White  presented  himself  at  the 
office  of  the  justice  of  the  peace,  at  the  time  the  preliminary 
examination  was  to  have  been  held  and  at  which  time  the  case 
was  dismissed,  and  offered  to  testify  upon  behalf  of  the  prose- 
cution, but  it  does  not  appear  that  either  he  or  appellant 
otherwise  insisted  upon  going  forward  with  the  case. 

This  is  not  such  a  termination  of  the  criminal  case  as  will 
sustain  this  action. 
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"Where  the  termination  of  a  prosecution  has  been  brought 
about  by  the  procurement  of  the  defendant,  or  by  a  com- 
promise or  agreement  of  the  parties,  an  action  for  malicious 
prosecution  cannot  be  maintained."  (Wickstrom  v.  Swan- 
son,  107  Minn.  482,  120  N.  W.  1090;  26  Cyc.  58;  Lang  ford  v. 
Boston  &  A.  B.  Co,,  144  Mass.  431,  11  N.  E.  697;  Emery  v. 
Ginnan,  24  HI.  App.  65 ;  Singer  Sewing  Machine  Co.  v.  Dyer, 
156  Kbr.  156,  160  S.  W.  917;  Waters  v.  Winn,  142  Ga.  138, 
Ann.  Cas.  1915D,  1067,  82  S.  E.  537,  L.  R.  A.,  1915A,  601.) 

The  judgment  is  reversed  with  direction  to  the  trial  court 
to  dismiss  the  action.    Costs  are  awarded  to  appellant. 

Budge,  0.  J.,  and  Rice,  J.,  concur. 


(Juntf  29,  1917.) 

ST.  REGIS  LUMBER  COMPANY,  a  Corporation,  Respond- 
ent,  V.  THE  TURNER  LUMBER  &  MANUFACTUR- 
ING COMPANY,  LIMITED,  a  Corporation,  AppeUant. 

[166  Pac.  254.] 

CoNTBACfP  OF  Sale  —  Breach  by  Vendbb  —Damages  —  New   Tbiai^^ 
Newly  Discovered  Evidence. 

1.  Where,  under  the  provisionB  of  a  contract  of  sale,  the  goods 
are  to  be  manufactured  by  the  vendor,  the  measure  of  damage  for 
a  breach  of  the  contract  by  the  vendee  is  the  difference  between  the 
contract  price  and  the  cost  of  manufacture  and  delivery. 

2.  The  action  of  the  trial  court  in  denying  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  not  error  when 
the  affidavits,  filed  in  support  thereof,  disclose  that  such  evidence 
relates  to  matters  not  embraced  within  the  issues  or  is  cumulative 
to  that  introduced  at  the  trial. 

[As  to  measure  of  damages  for  breach  of  executory  contract,  see 
note  in  42  Am.  Dec.  48.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 
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Action  for  breach  of  contract.  Judgment  for  plaintiff. 
Affirmed. 

James  A.  Wayne,  for  Appellant,  cites  no  authorities. 

Charles  E.  Miller,  for  Respondent 

"An  appellate  court  will  not  disturb  the  judgment  of  a 
trial  court,  because  of  conflict  in  the  -evidence  where  there  is 
sufficient  proof,  if  uncontradicted,  to  sustain  it."  (Darry  v. 
Cox,  28  Ida.  519,  155  Pac.  660;  Jensen  v.  Bumgamer,  28  Ida. 
706,  156  Pac.  114;  JoJies  v.  Vanausdeln,  28  Ida.  743,  156  Pac. 
615;  Wolf  V.  Eagleson,  29  Ida.  177,  157  Pac.  1122;  Little  v. 
Liiilc,  29  Ida.  292,  158  Pac.  559.) 

Where  profits  are  sufficiently  certain,  or  where  they  were  in 
contemplation  of  the  parties  when  making  the  contract,  or 
where  by  evidence  they  may  be  shown  with  reasonable  cer- 
tainty and  their  loss  resultjs  from  defendant's  breach  of  con- 
tract, they  may  be  allowed  against  him.  (14  M.  A.  L.  30; 
Allison  V.  Chandler,  11  Mich.  542 ;  Chapman  v.  Kirby,  49  HI. 
211 ;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718;  Dennis 
V.  Maxfield,  10  Allen  (92  Mass.),  138 ;  Dibol  v.  Minott,  9  Iowa, 
403;  Brown  v.  Hadley,  43  Kan.  267,  23  Pac.  492;  Lee  v. 
Briggs,  99  Mich.  487,  58  N.  W.  477 ;  Cincinnati  8,  L.  Gas  Co. 
V.  Western  8,  L.  Co,,  152  U.  S.  200,  14  Sup.  Ct.  523,  38  L.  ed. 
411 ;  Anvil  Mining  Co.  v.  Humble,  153  U.  S.  540,  14  Sup.  Ct. 
876,  38  L.  ed.  814 ;  Skagit  Railway  <&  Lbr.  Co.  v.  Cole,  2  Wash. 
57,  25  Pac.  1077 ;  Federal  I.  &  B.  Bed.  Co.  v.  Hock,  42  Wash. 
668,  85  Pac.  418.) 

MORGAN,  J. — This  action  was  commenced  to  recover  for  an 
alleged  breach  of  a  written  contract  wherein  it  was  provided, 
among  other  things,  that  respondent  should  saw  and  deliver 
to  appellant  one  million  feet  of  spruce  lagging,  to  be  cut  in 
such  dimensions  as  the  latter  might  indicate,  at  the  price  of 
$10  per  thousand  feet. 

Respondent  introduced  evidence  to  prove  that  on  or  about 
August  19,  1914,  after  it  had  delivered  621,344  feet  of  lag- 
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gingf  appellant  refused  to  order  or  to  indicate  the  dimensions 
of  any  more  and  that  by  such  refusal  it  has  been  damaged  in 
the  sum  of  $1,135.96,  which  sum  is  an  estimated  profit  of  $3 
per  thousand  upon  the  378,656  feet  remaining  undelivered. 
A  jury  was  waived  and  the  court  made  findings  and  rendered 
judgment  in  respondent's  favor  for  $1,135.07.  Appellant 
moved  for  a  new  trial,  which  was  denied,  and  it  has  appealed 
from  the  judgment  and  from  the  order  denying  its  motion 
for  a  new  trial. 

Appellant  contends  that  it  was  the  understanding  of  the 
parties  that  the  delivery  of  the  lagging  was  to  be  made  at 
such  times  as  it  found  a  market  for  the  same  at  the  mines  in 
the  Coeur  d'Alene  mining  district.  This  is  disputed  by  re- 
spondent and  certainly  nothing  contained  in  the  contract  can 
be  conatrued  to  be  an  expression  of  such  an  agreement.  Upon 
the  contrary,  that  document  provides,  with  respect  to  the  de- 
livery of  the  timber,  as  follows:  ''Said  lagging  to  be  cut  in 
lengths  and  dimensions  designated  by  the  party  of  the  second 
part  (appellant),  and  to  be  shipped  as  sawed  by  the  party  of 
the  first  part  (respondent)."  The  finding  of  the  trial  court 
that  appellant  committed  a  breach  of  the  contract  by  its  re- 
fusal to  order  the  lagging  and  indicate  the  dimensions  into 
which  it  should  be  cut  is  fully  sustained  by  the  evidence. 

The  contract  also  provides  that  during  the  time  of  its  exist- 
ence respondent  should  sell  no  lagging  in  the  Coeur  d'Alene 
mining  district  and,  appellant  contends,  this  provision  was 
violated.  There  is  conflict  in  the  testimony  upon  this  point, 
but  the  evidence  is  ample  to  sustain  the  finding  of  the  trial 
court  that  no  breach  of  the  contract  was  committed  by 
respondent. 

Appellant  contends  that  respondent  found  a  market  for  its 
lagging  in  an  amoimt  equal  to,  or  in  excess  of,  the  contract 
price  and  that  it,  therefore,  suffered  no  damage  by  reason  of 
the  breach  of  the  contract,  if  a  breach  occurred. 

The  record  discloses  that  by  reason  of  appellant's  refusal 
to  designate  the  dimensions  into  which  the  lagging  should  be 
cut  and  to  give  orders  for  its  shipment,  respondent  was  forced 
to  shut  down  its  mill  from  August  20th  to  December  1,  1914. 
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The  evidence  does  not  show,  and  it  is  not  fair  to  indalge  the 
presumption,  that  had  appellant  not  breached  the  contract  re- 
spondent would  have  been  unable  to  find  a  market  for  its 
product  after  the  terms  thereof  had  been  fully  complied  ¥rith. 

As  a  general  rule  the  measure  of  damage  in  case  of  breach 
by  the. vendee  of  a  contract  of  sale  is  the  diflference  between 
the  contract  price  and  the  market  value  of  the  property,  but 
where  goods  are  produced  and  manufactured  by  the  vendor, 
the  measure  of  damage  is  the  difference  between  the  contract 
price  and  the  cost  of  manufacture  and  delivery.  {American 
Bridge  &  Contract  Co.  v.  BvUen  Bridge  Co.,  29  Or.  549,  46 
Pac.  138;  Upstone  v.  Weir,  54  Cal.  124;  Hale  v.  Trout,  35  Cal. 
229;  Ahlers  v.  Smiley,  163  Cal.  200,  124  Pac.  827;  35  Cyc. 
595.) 

Respondent  produced  evidence  showing  the  cost  of  produc- 
tion and  delivery  of  lagging  and  that  the  contract  price  was 
$3  per  thousand  feet  in  excess  of  such  cost.  The  trial  court 
found  accordingly  and  in  so  doing  adopted  the  correct  meas- 
ure of  damage. 

In  support  of  the  motion  for  a  new  trial  certain  affidavits 
were  filed  showing  newly  discovered  evidence  which  could  be 
produced  upon  behalf  of  appellant.  This  evidence  would  be 
largely  cumulative  and  the  rule  is  well  established  that  its 
discovery  is  not  ground  for  a  new  trial.  The  affidavits  fur- 
ther disclose  that  evidence  has  been  discovered  since  the  trial 
tending  to  show  that  a  provision  in  the  contract  to  the  effect 
that  the  lagging  in  question  should  be  of  a  grade  and  quality 
that  would  be  accepted  by  the  mine  owners  of  the  Coeur 
d'Alene  mining  district  had  not  been  conformed  to  by  re- 
spondent and  that  an  inferior  grade,  which  such  mine  owners 
would  not  accept,  had  been  furnished. 

It  is  alleged  in  the  fourth  paragraph  of  the  first  cause  of 
action,  stated  in  the  complaint,  that  between  the  date  of  the 
execution  of  the  contract  and  September  1,  1914,  respondent 
sawed  and  delivered  to  appellant  621,344  feet  of  spruce  lag- 
ging of  the  quality  required  under  said  contract,  and  para- 
graph four  of  the  answer  is  as  follows:  ** Defendant  admits 
the  allegations  contained  in  paragraph  four  of  plaintiff's  first 
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cause  of  action."    The  matter  offered  to  be  proved  relative 
to  the  quality  of  the  lagging,  in  the  event  a  new  trial  was 
granted,  was  not  responsive  to  any  issue  framed  by  the  plead- 
ings, and  the  motion  for  a  new  trial  was  properly  denied. 
The  judgment  is  afSrmed.    Costs  are  awarded  to  respondent. 

Budge,  G.  J.|  and  Bice,  J.,  concur. 


(June  29,  1917.) 


THE  MOUNTAIN  HOMB  LUMBER  COMPANY,  LTD.,  a 
Corporation,  Appellant,  v.  D.  R.  SWARTWOUT,  Appel- 
lant,  and  ALMA  LORENE  MESEROLE,  Formerly 
ALMA  LORENE  SMITH,  E.  D.  MESEROLE  and 
CLARA  LUDELL  SMITH,  Respondents. 

[166  Pac.  271.] 

AoKNCT — Execution  Sale — ^Notice  of  ExisTmo  Equtties— Bona  Fids 

PUHCHASEB — ^LAOK   OT   OONSIDEBATION — ^AlTEB-ACQUIKED   TiTLE — ES- 
TOPPEL. 

1.  A  purchaser  at  an  execution  sale  of  realty,  who  takes  the 
property  with  actaal  notice  that  the  judgment  debtor  had  given 
both  a  bond  for  a  deed  and  a  deed  for  the  property  to  a  third  party 
before  the  lien  of  the  judgment  attached,  is  not  a  hona  fide  pur- 
chaser. 

2.  A  purchaser  at  an  execution  sale  of  realty  who  takes  the 
property  with  eonstructive  notice  that  a  judgment  prior  to  the  one 
under  which  he  purchases  had  impressed  such  property  with  a  prior 
lien,  is  not  a  hona  fide  purchaser. 

8.  Where  a  judgment  creditor  bids  in  property  of  the  judgment 
debtor,  at  an  execution  sale,  and  credits  upon  the  judgment  the 
amount  bid,  no  valuable  consideration  passes  for  such  purchase,  since 
it  amounts  to  nothing  more  than  a  cancellation,  pro  tanto,  of  a  pre- 
existing indebtedness,  and  such  purchase  conveys  only  the  legal  title 
to  the  judgment  creditor,  subject  to  existing  equities. 

4.  One  who  parts  with  a  consideration  neither  valuable  nor  ir- 
revocable is  not  a  hona  fide  purchaser. 
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5.  Where  one  acting  as  eecretarj,  general  manager  and  agent 
of  a  eorporation  dealing  in  land,  with  full  authority  to  make  con- 
yeyanees  on  behalf  of  such  corporation,  induces  a  prospective  pur- 
chaser to  buy  a  tract  of  land  which  he  represents  as  belonging  to 
the  corporation,  when  in  fact  it  does  not  so  belong,  and  on  behalf 
of  the  corporation  gives  the  purchaser  a  deed  for  the  land,  and 
thereafter  acquires  title  to  the  land  himself,  both  he  and  his  suc- 
cessors in  interest  are  estopped  from  asserting  title  to  the  land  as 
against  such  purchaser. 

6.  O.,  as  agent  of  a  corporation,  conveyed  to  B.  land  which  he 
represented  as  belonging  to  the  eorporation,  but  which  in  fact  did 
not  so  belong.  Afterward  O.  acquired  title  for  himself  without  the 
knowledge  of  8.  Eeld,  that  such  title  as  Q.  acquired  became  im- 
pressed with  a  trust  for  the  benefit  of  S.,  and  when  G.'s  supposed 
interest  was  subsequently  purchased  on  execution  sale  by  a  judgment 
creditor  of  G.,  such  purchaser  took  only  such  title  and  interest  aa 
O.  had,  and  must  also  be  deemed  to  have  taken  the  legal  title  in 
trust  for  8.,  subject  to  every  element  of  estoppel  that  could  be  urged 
against  O. 

[As  to  defenses  available  to  defendant  in  execution  when  sued  in 
ejectment  by  purchaser  thereunder,  see  note  in  84  Am.  Dee.  570.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Elmore  County.  Hon.  Chas.  0.  Stockslager, 
Judge. 

Action  to  quiet  title.  Judgment  for  defendants  and  cross- 
plaintiffs,  Meserole  and  Smith.    Beversed, 

J.  B.  Smead,  Elliott  &  Healy,  for  Appellant  Swartwout. 

"A  person  who  acquires  a  legal  title  or  an  equitable  title 
or  interest  in  a  given  subject  matter,  even  for  a  valuable  con- 
sideration, but  with  notice  that  the  subject  matter  is  already 
affected  by  an  equity  or  equitable  claim  in  favor  of  another, 
takes  it  subject  to  that  equity.  (1  Pomeroy 's  Eq.  Jur.,  3d  ed., 
sec.  591,  p.  964.) 

Although  one  claimant  holds  the  legal  title,  yet  if  at  the 
time  of  his  purchase  he  was  charged  with  notice  of  an  existing 
equitable  right  in  the  land,  such  notice  gives  the  earlier  equi- 
table right  priority  over  the  legal  title.  (2  Pomeroy's  Jur., 
sec.  681.) 
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Nor  is  it  important  whether  the  notice  to  one  about  to 
purchase  the  le^al  title  to  land  is  actual  or  constructive. 
(2  Pomeroy's  Eq.  Jur.,  sec.  690.) 

Two  equities  are  equal  when  both  parties  are  equally  en- 
titled to  the  consideration  and  protection  of  a  court  of  equity. 
In  such  a  case  the  earlier  equity  prevails  over  the  later. 
(2  Pomeroy's  Eq.  Jur.,  sec.  683,  p.  1189.)  An  agent  making 
false  representations  as  to  his  principal's  title  to  real  estate 
is  estopped  thereafter  to  assert  any  title  inconsistent  with  his 
representations.  (2  Pomeroy's  Eq.  Jur.,  sec.  807;  Crosby  v. 
Meeks,  108  Qa.  126,  33  S.  E.  913 ;  Eastwood  v.  Standard  Mines 
&  Mm  Co.,  11  Ida.  195,  81  Pac.  382.) 

Where  a  person  induces  another  to  purchase  property, 
representing  to  him  that  it  is  free  from  encumbrance,  such 
person  will  be  estopped  afterward  to  claim  under  a  mortgage 
or  judgment  lien  existing  at  the  time  of  his  false  representa- 
tions, and  subsequently  purchased  by  him.  (16  Cyc.  784; 
Briggs  v.  Langford,  59  Hun,  615,  12  N.  Y.  Supp.  657;  Bit- 
ting's  Appeal,  17  Pa.  St.  211;  15  Am.  &  Eng.  Ency.  Law, 
2d  ed.,  1184;  Central  Coal  &  Iron  Co.  v.  Walker's  Excx,  24 
Ky.  Law  Eep.  2191,  73  S.  W.  778.) 

One  who,  in  a  representative  capacity,  assumes  to  sell  and 
convey  to  another  the  entire  estate  in  land,  is  estopped,  as 
against  the  purchaser,  from  asserting  an  estate  in  his  own 
right  in  the  same  land ;  although  the  first  sale  and  deed  were 
void.  {WeUs  v.  Steckelberg,  52  Neb.  597,  66  Am.  St.  529, 
32  N.  W.  865;  Carothers  v.  Alexander,  74  Tex.  309,  328,  12 
S.  W.  4.) 

The  estoppel  runs  against  the  guilty  party  and  against 
those  in  privity  with  him,  if  such  privies  have  either  form  of 
notice,  or  knowledge.  (16  Cyc.  798;  11  Am.  &  Eng.  Ency. 
415  (3) ;  Teft  v.  Munson,  57  N.  Y.  97,  99.) 

By  crediting  the  amount  of  its  bid  upon  its  own  judgment, 
plaintiflF  merely  canceled  to  that  extent  a  pre-existing  in- 
debtedness, and  one  which  could  be  revived  if  title  to  the 
land  should  prove  defective.  Such  a  transaction  does  not  fur- 
nish a  valuable  consideration.  {Land  v.  Hea,  20  Ida.  250, 118 
Pac.  506;  H olden  v,  Garrett,  23  Kan.  98;  Ayres  v.  Duprey, 
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27  Tex.  593,  86  Am.  Dec.  657;  Dickerson  v,  TiUinghasi,  4 
Paige  Ch.  (N.  Y.)  215,  25  Am.  Dec.  528;  Wright  v.  Douglass, 
10  Barb.  (N.  Y.)  27;  WOliams  v.  EoUinggwofih,  1  Strob.  Eq. 
(S.  C.)  103,  47  Am.  Dec.  527.) 

Defendant  Smith  purchased  with  both  notice  and  knowl- 
edge of  the  estoppel  against  Oarrett.  This  also  estops  her  to 
deny  Swartwont's  daim.  (Tiffany,  Real  Property,  sec.  457; 
Proman  v.  Madden,  13  Ida.  138,  88  Pac.  894.)  The  actual 
notice  and  knowledge  had  by  both  plaintiff  company  and  de- 
fendant Smith  is  sufficient  to  defeat  their  claims.  (21  Am. 
&  Eng.  Ency.,  584-^90;  Wood  v.  Raybum,  18  Or.  3,  17,  22 
Pac.  521 ;  Mutt  v.  Orme,  67  Ind.  95.) 

W.  L.  Harvey  and  W.  C.  Howie,  for  Appellant  Mt.  Home 
Lbr.  Co. 

The  courts  universally  hold  that  where  title  or  interest  of 
the  party  sought  to  be  estopped  is  a  matter  of  record  there 
could  be  no  estoppel.  {Campbell  v.  Jacobson,  145  111.  389,  34 
N.  E.  39;  Gardner  v.  Pierce,  22  Nev.  146,  36  Pac.  782;  Blue 
Ridge  Marble  Co.  v.  Duffy,  128  Ind.  79,  27  N.  E.  430;  Porter 
V.  Wheeler,  105  Ala.  451,  17  So.  221;  Griswold  v.  Boley,  1 
^lont.  545 ;  Cornish  v.  Woolverton,  32  Mont.  456,  108  Am.  St. 
598,  81  Pac.  4;  Murphy  v.  Jackson,  69  Miss.  403,  13  So.  728; 
Waits  V.  Moore,  89  Ark.  19,  115  S.  W.  931;  Qeisendorff  v. 
Cobbs,  47  Ind.  App.  573,  94  N.  E.  236;  Oberheim  v.  Reeside, 
116  Md.  265,  81  Atl.  590;  Brant  v.  Va.  Coal  and  Iron  Co.,  93 
U.  S.  326,  23  L.  ed.  927.) 

''To  enable  a  man  to  set  up  a  title  by  estoppel,  he  must 
have  been  ignorant  of  the  true  state  of  the  title  at  the  time 
he  took  it,  or  been  ¥rithout  means  of  ascertaining  it  by  a  refer- 
ence to  records."  (16  Cyc.  738-741;  3  Washburn,  Real 
Property,  81.) 

As  a  rule  the  doctrine  of  title  by  estoppel  does  not  apply 
in  the  absence  of  personal  covenants  to  a  title  subsequently 
acquired  in  a  different  right.  (16  Cyc.  712;  Smith  v.  Penny, 
44  Cal.  161;  Davis  v.  Davis,  26  CaL  23,  85  Am.  Dec.  157.) 
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One  making  a  conveyance  in  a  representative  capacity 
where  there  is  nothing  in  the  conveyance  to  indicate  a  pur- 
pose to  bind  himself  individually,  is  not  estopped  from  set- 
ting up  an  adverse  title  held  by  him  at  the  time  of  convey- 
ance. (Wm.  D.  Cleveland  dk  Sons  v.  Smith  (Tex.  Civ.  App.), 
113  S.  W.  547;  Dean  v.  Parker,  88  Cal.  283,  26  Pac.  91;  Gjer- 
stadengen  v.  Van  Dmen,  7  N.  D.  612,  66  Am.  St.  679,  76 
N.  "W.  233;  Qjerstadengen  v.  Eartzell,  9  N.  D.  268,  81  Am.  St. 
575,  83  N.  W.  230;  Spears  v.  Weddington,  146  Ky.  434,  142 
S.  W.  679.) 

Nor  is  he  estopped  from  setting  up  an  adverse  after-ac- 
quired title.  (FleTTimmg  v.  Bay,  86  Ga.  533,  12  S.  E.  944; 
Consolidated  Rep.  Min.  Co.  v.  Lebanon  Min.  Co,,  9  Colo.  343, 
12  Pac.  212;  Jackson  v.  Hoffnum,  9  Cow.  (N.  Y.)  271;  Irish 
V.  Stevens,  154  Iowa,  286,  134  N.  W.  634.) 

Anyone  purchasing  at  an  execution  sale,  including  the 
debtor,  who  may  credit  the  payment  on  his  judgment  is  a 
bona  fide  purchaser.  {Ptigh  v.  Highley^  152  Ind.  252,  71  Am. 
St.  327,  53  N.  E.  171,  44  L.  R.  A.  392;  Stemberger  v.  Rag- 
land,  57  Ohio  St.  148,  48  N.  E.  811;  Conley  v.  Redwine,  109 
Ga.  640,  77  Am.  St.  398,  35  S.  E.  92;  Hart  v.  Gardner,  81 
Miss.  650,  33  So.  442,  497;  Sharp  v.  Shea,  32  N.  J.  Eq.  65; 
Newman  v.  Davis,  24  Fed.  609 ;  Low  v.  Blinco,  10  Bush  (73 
Ky.),  331;  Smith  v.  Farmers  &  Merchants'  Nat.  Bank,  57 
Or.  82,  110  Pac.  410;  Weinberg  v.  Steams,  56  Pla.  279,  131 
Am.  St.  119,  47  So.  797;  Hendryx  v.  Evans,  120  Iowa,  310, 
94  N.  W.  853;  Wood  v.  Morehouse,  45  N.  Y.  368;  Motley  v. 
Jones,  98  Ala.  443,  13  So.  782;  McMurtie  v.  Riddell,  9  Colo. 
497,  13  Pac.  181.) 

The  record  of  their  deed  and  contract  cannot  be  actual 
notice  nor  constructive  notice  to  plaintiff  for  the  reason  that 
they  are  both  from  a  party  who  is  absolutely  a  stranger  to 
the  chain  of  title.  {Harris  v.  Reed,  21  Ida.  364,  121  Pac 
780;  2  Pomeroy's  Eq.  Jur.,  sec.  658.) 

E.  M.  Wolfe,  for  Respondents  Smith. 

Respondents  Smith  have  the  right  to  assume  that  the  Great 
Western  Beet  Sugar  Co.  la  a  stranger  to  the  title.    That 
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though  it  executed  a  deed  to  the  property  it  had  no  title  to 
convey  and  that  deed  conveyed  no  title.  For  this  reason  of 
course,  Swartwout  obtained  no  title.  They  had  no  right  to 
believe  that  the  company  intended  to  convey  to  Swartwout 
the  property  described  in  the  instrument,  since  no  person  is 
supposed  to  convey  property  to  which  he  has  no  title.  The 
Smiths,  therefore,  were  justified  in  buying  at  the  sheriff's  sale 
the  title,  which  appeared  of  record  to  be  in  John  H.  Garrett, 
the  defendant  in  the  suit  in  which  the  sale  was  being  made. 
{Harris  v.  Reed,  21  Ida.  364,  121  Pac.  780.) 

A  purchaser  at  a  sheriff's  sale  is  practically  the  same  as  a 
purchaser  from  the  owner  and  is  as  fully  protected.  {BUey 
V.  MartinelU,  97  Cal.  575,  33  Am.  St.  209,  32  Pac.  579,  21 
L.  R.  A.  33 ;  Johnson  v.  Equitable  Securities  Co.,  114  Ga.  604, 
40  S.  E.  787,  56  L.  R.  A.  933 ;  De  Lany  v.  Knapp,  111  Cal.  165, 
52  Am.  St.  160,  43  Pac.  598 ;  Pugh  v.  Highley,  152  Ind.  252, 
71  Am.  St.  327,  53  N.  E.  171,  44  L.  R.  A.  392.) 

Even  though  Garrett  might  be  estopped,  a  purchaser  at  exe- 
cution sale  would  not  be  estopped  unless  the  record  disclosed 
want  of  title  in  Garrett.  {Equitable  Loan  dk  Security  Co.  v. 
Lewman,  124  Ga.  190,  52  S.  E.  599,  3  L.  R.  A.,  N.  S.,  879.) 

BUDGE,  C.  J. — ^This  is  an  action  to  quiet  title,  brought  by 
appellant.  Mountain  Home  Lumber  Company,  Limited,  which 
shall  hereafter  be  designated  as  the  Lumber  Company,  against 
appellant,  Swartwout  and  respondents,  Alma  Lorene  Mes- 
erole,  formerly  Alma  Lorene  Smith,  E.  D.  Meserole,  and  Clara 
Ludell  Smith.  A  cross-complaint  was  filed  by  appellant, 
Swartwout,  and  a  separate  cross-complaint  by  respondents, 
Meserole  and  Smith,  respectively,  asking  that  the  title  be 
quieted  in  them.  The  trial  court  gave  judgment,  quieting 
title  in  respondents,  Meserole  and  Smith.  From  this  judg- 
ment the  Lumber  Company  and  Swartwout  have  prosecuted 
separate  appeals. 

Prior  to  the  accruing  of  any  of  the  several  claims  the  title 
to  the  property  was  in  one  William  C.  Niblack.  One  John  H. 
Garrett  was  secretary  of  the  Great  Western  Beet  Sugar  Corn- 
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pany,  which  shall  hereafter  be  designated  as  the  Sugar  Com- 
pany, a  corporation,  which,  among  other  things,  was  selling 
lands  and  water  rights.  On  May  22, 1903,  the  board  of  direc- 
tors of  the  Sugar  Company  appointed  Garrett  to  take  charge 
of  and  manage  the  company's  affairs  at  Mountain  Home, 
Elmore  County,  with  full  power  to  act  in  the  capacity  of  gen- 
eral manager,  as  provided  in  its  by-laws,  and  further  author- 
ized and  instructed  him  ''to  make  and  execute  any  and  all 
papers  such  and  [as]  water  deeds,  deeds  or  conyeyances,  con- 
tracts and  agreements,  which  are  necessaiy  and  pertinent 
under  and  by  virtue  of  the  Articles  of  Incorporation  and  the 
By-laws  of  the  Company,  and  to  place  a  copy  of  this  resolu- 
tion, duly  signed  by  the  President  of  the  Company  and  at- 
tested by  the  seal  of  the  Corporation,  on  file  ....  at  Moun- 
tain Home,  Elmore  County,  Idaho."  This  resolution  was 
signed  by  the  president,  the  corporate  seal  was  affixed  thereto 
and  it  was  recorded  in  Elmore  county  on  December  7,  1904, 
at  the  request  of  Garrett. 

Swartwout  lived  in  North  Dakota  and  was  induced  to  come 
to  Mountain  Home,  for  the  purpose  of  buying  land,  by  one 
Browning,  an  agent  of  the  Sugar  Company.  Arriving  at 
Moimtain  Home  he  met  Garrett.  We  quote  from  his  testi- 
mony on  direct  examination,  as  follows : 

"Q.  Did  you  have  any  dealings  with  Mr.  Garrett  as  repre- 
senting that  company  at  that  timeT    In  1906 1    A.  Yes,  sir. 

**Q.  Did  your  dealings  refer  any  way  to  the  property  in 
question  in  this  suitT    A.  Yes,  sir. 

**Q.  How  was  your  attention  first  directed  to  that  prop- 
erty! A.  He  had  promoter  thru  the  country,  one  Browning 
came  to  our  town  selling  Sugar  Beet  land  and  I  got  to  talk- 
ing ¥rith  him. 

'*Q.  Was  this  in  North  Dakota  t    A.  Yes,  sir. 

*'Q.  After  you  came  to  Mountain  Home,  Idaho,  when  and 
how  was  your  attention  directed  to  the  property  in  question 
in  this  suitt  A.  I  came  here  and  saw  Mr.  Garrett  and  saw 
Mr.  Browning  hero. 
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"Q.  Did  Mr.  Garrett  have  anything  to  say  abont  this  par- 
ticular  ten  acres  in  controveriQrT  A.  Said  he  had  ten  aeres 
he  would  like  to  sell  me. 

^'Q.  Did  you  look  at  the  property!    A.  I  did. 

"Q.  Who  went  with  you!  A.  Mr.  Garrett  went  oat  in  the 
buggy  and  Mr.  Browning  and  I  walked  out  and  walked  back." 

On  March  28,  1906,  Garrett  gave  Swartwout  the  Sugar 
Company's  bond  for  a  deed,  signed  and  acknowledged  by  him- 
self as  secretary,  which  was  filed  for  record  by  Swartwout 
March  29,  1906.  On  February  6,  1907,  Garrett  gave  Swart- 
wout the  company's  warranty  deed,  signed  and  acknowledged 
by  himself  as  secretary,  which  was  filed  for  record  by  Swart- 
wout March  5,  1907.  On  April  15,  1907,  Niblack  deeded  the 
property  to  Garrett.  On  July  10,  1908,  the  Lumber  Com- 
pany recovered  judgment  against  Garrett  in  the  district  court. 
On  September  8,  1908,  one  Norell  docketed  in  the  district 
court  a  judgment  which  he  had  obtained  against  Garrett  in 
the  probate  court.  On  June  3,  1909,  the  property  was  sold 
on  execution,  under  the  Norell  judgment,  to  respondents, 
Meserole  and  Smith,  and  on  June  3,  1910,  they  received  a 
sheriflE's  deed  to  the  property.  On  June  11,  1910,  the  prop- 
erty was  sold  on  execution,  under  the  Lumber  Company's 
judgment  and  bid  in  by  the  Lumber  Company,  and  on  July 
12,  1911,  the  latter  received  a  sheriff's  deed  therefor. 

Clara  Ludell  Smith,  one  of  the  respondents,  some  time  in 
1908  was  employed  by  her  father,  who  was  recorder  of  El- 
more county,  in  the  office  as  deputy,  and  continued  to  work 
in  that  capacity,  at  least  until  the  date  of  the  trial.  During 
this  time  she  bought  a  tax  sale  certificate  to  the  property, 
then  sent  notice  to  Swartwout,  who  came  in  and  redeemed, 
paying  her  the  amoxmt  of  the  tax,  interest  and  penalty. 
Swartwout  received  his  fibret  notice  as  to  the  true  condition  of 
the  title  when  he  finally  procured  an  abstract  of  title,  long 
after  he  had  taken  the  deed  of  the  Sugar  Company  from 
Garrett. 

Meserole  and  Smith  cannot  claim  as  bona  fde  purchasers 
as  against  Swartwout,  for  they  had  actual  notice  of  his  bond 
for  a  deed,  and  also  his  deed.    No  one,  who  takes  with  notice 
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of  outstanding  claims  or  equities,  can  successfully  set  up  the 
claim  of  bona  fide  purchaser.  Nor  can  they  claim  as  bona 
fide  purchasers  as  against  the  Lumber  Company,  for  they  had 
constructiye  notice  of  the  latter 's  judgment,  which  was  a 
prior  lien.  The  sheriflE's  deed  to  the  Lumber  Company 
effectually  wiped  out  their  legal  title.  They  were  left  with 
no  rights  as  against  Swartwout,  and  with  a  mere  right  to 
redeem  as  against  the  Lumber  Company.  Since  they  did  not 
redeem  they  stand  solely  on  their  pretended  legal  title,  and 
may  be  eliminated  from  further  consideration  in  this  case, 
as  the  legal  title  stands  in  the  Lumber  Company. 

But  the  latter  is  equally  precluded  from  claiming  as  a 
bona  fide  purchaser;  first,  because  of  the  constructive  notice 
of  Swartwout's  interest  imputed  from  the  record  of  his  bond 
for  a  deed,  and  deed ;  and  again,  for  the  reason  that  it  merely 
credited  the  amount  bid  at  the  execution  sale  on  its  judgment. 
This  was  not  a  valuable  consideration  for  it  amounted  to 
nothing  more  than  a  cancelation,  pro  tanto,  of  a  pre-existing 
indebtedness.  {Land  v.  Hea,  20  Ida.  250,  118  Pac.  506.) 
While  there  is  respectable  authority  to  the  contrary,  we  are 
constrained  to  follow  the  rule  hitherto  announced  by  this 
court  in  the  latter  case.  Nor  can  it  be  regarded  as  an  ir- 
revocable consideration  for,  since  the  Lumber  Company  took 
only  the  legal  title,  subject  to  Swartwout's  equities,  its  judg- 
ment against  Garrett  could  be  revived.  (Sec.  4498,  Rev. 
Codes.)  A  purchaser  who  parts  with  a  consideration  neither 
valuable,  nor  irrevocable,  is  not  a  bona  fide  purchaser.  (2 
Pom.  Bq.  Jur.,  sees.  745-751.) 

It  follows  that  the  Lumber  Company  received,  under  its 
execution  sale,  only  such  interest  as  Garrett  actually  had  in 
the  property.  If  Garrett,  under  the  circumstances,  would  be 
estopped  to  question  Swartwout's  title,  then  the  Lumber 
Company  is  likewise  estopped.  If  Garrett's  title  is  im- 
pressed with  a  trust  in  favor  of  Swartwout,  then  the  Lumber 
Company's  title  is  impressed  with  the  same  trust.  (39  Cyc. 
562,  note  40.) 

Garrett  was  not  only  acting  as  secretary  and  general  man- 
ager  of  the  Sugar  Company  when  the  bond  for  a  deed  and 
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the  deed  were  given  by  that  company  to  Swartwout  and 
signed  and  acknowledged  by  Oarrett,  as  secretary,  bnt  the 
evidence  above  quoted  conclusively  shows  that  in  addition  to 
his  official  capacity  as  secretary  he  was  acting  in  the  further 
representative  and  fiduciary  capacity  of  agent  in  inducing 
Swartwout  to  buy  the  land  from  the  Sugar  Company.  This 
evidence  is  sufficient  to  work  an  estoppel  against  Oarrett  and 
in  favor  of  Swartwout.  While  there  are  some  authorities 
to  the  contrary,  the  weight  of  authority  is  that  a  deed  made 
in  representative  capacity  estops  the  grantor.     (16  Cyc.  712.) 

Garrett  took  title  in  himself  only  two  months  after  execut- 
ing, as  secretary,  the  Sugar  Company's  deed  to  Swartwout. 
There  being  no  evidence  to  the  contrary,  it  must  be  conclu- 
sively presumed  that  he  was  still  secretary  when  he  took  title 
from  Niblack.  But  as  between  Garrett  and  Swartwout,  whom 
he  had  induced  to  purchase  the  land  and  to  whom  he  deliv- 
ered the  Sugar  Company's  warranty  deed  therefor,  it  is  im- 
material whether  he  was  still  secretary,  when  taking  title  in 
himself.  His  conduct  has  forever  estopped  him  from  ques- 
tioning Swartwout 's  title  or  the  right  of  the  Sugar  Company 
to  convey  it. 

The  principle,  so  far  as  Garrett's  acts  as  secretary  were 
concerned,  was  stated  in  Battery  Park  Bank  v.  Western 
Carolina  Bank,  138  N.  C.  467,  50  S.  E.  848,  849,  as  follows: 
''These  facts  present  every  element  of  an  equitable  estoppel 
against  the  assertion  of  any  lien  or  encumbrance  on  the  prop- 
erty in  favor  of  the  claimant,  Campbell.  He  conveys  the  title 
to  the  cigarette  company,  for  full  value,  by  deed  containing 
a  covenant  that  the  same  is  free  from  any  and  all  encum- 
brances. True,  this  was  a  conveyance  by  the  corporation, 
and  therefore  is  not  an  estoppel  by  deed  against  Campbell, 
as  an  individual.  But  he  signed  the  deed  for  the  company  as 
its  president,  and  to  that  extent  he  was  an  actor  in  the  matter, 
and  this  covenant  that  the  property  is  free  from  encumbrances 
amounts  to  a  representation  by  him  that  thi^  is  true.^' 
(Italics  ours.)  A  similar  principle  is  announced  in  Carothers 
V.  Alexander,  74  Tex.  309, 12  S.  W.  4-12.    A  case  more  nearly 
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in  point  on  the  facts  is,  Central  Coal  &  Iron  Co,  v.  Walker's 
Exrx.,  24  Ky.  L.  Rep.  2191, 73  S.  W.  778.  In  that  case.  Walker, 
as  president  of  the  corporation,  conveyed  its  entire  realty  to 
a  trustee  to  secure  a  debt  and  then  acquired,  as  an  individual, 
an  outstanding  interest.  The  corporation  then  conveyed  its 
equity  to  a  second  company  which  assumed  the  debt.  It  was 
held  that  Walker  was  estopped  to  set  up  his  individual  in- 
terest as  against  the  sec(^nd  company,  the  court  saying:  ''An 
o£Scer  of  the  corporation  cannot  acquire  an  interest  in  land 
in  the  possession  of  the  corporation  so  as  to  divest  the  pos- 
session of  the  corporation  ,  .  .  .  But  even  if  we  are  wrong 
on  this  proposition,  t*  is  perfectly  clear  tliat  Walker  and  Jiis 
heirs  ai  law  are  estopped  from  asserting  claim  to  any  part 
of  this  tract  of  land  in  the  hands  of  the  Central  Coal  Com- 
pany, after  he  had  himself,  as  president,  con/veyed  the  entire 
tract  of  land  to  Murray  in  trust  to  secure  the  payment  of 
the  bond  issued  by  the  company,  which  the  Central  Company 
thereafter  assumed  to  pay."  (Italics  ours.)  It  is  clear  that 
iQ  the  latter  case  the  decision  does  not  rest  upon  the  fact  that 
Walker  was  still  acting  as  the  president  of  the  company  when 
he  sought  to  acquire  an  interest  in  the  property  for  himself. 

Nor  is  it  any  answer  to  say  that  Garrett  was  merely  act- 
ing as  an  ofScer  of  the  company  or  in  his  ofScial  or  minis- 
terial capacity.  **No  one  should  be  permitted  to  escape 
personal  liability  for  fraud  practiced  by  himself,  or  in  con- 
nection with  others,  upon  another,  in  his  or  their  official 
character  of  president,  director,  or  secretary  of  a  private 
corporation,  upon  the  ground  that  they  were  acting  for  the 
corporation.  To  claim  exemption  on  the  ground  of  official 
responsibility,  or  that  the  fraud  was  committed  for  the  benefit 
of  the  corporation,  is  equivalent  to  claiming  that  the  cor- 
poration IS  liable  for  the  fraud  of  its  officers,  and  the  officers 
themselves  not  liable.  As  was  said  in  Hempfling  v.  Burr,  59 
Mich.  294,  26  N.  W.  496,  ''This  is  a  very  singular  result,  and 
one  which  is  too  unreasonable  to  bear  consideration.'*  .(^ank 
of  Atchison  County  v.  Byers,  139  Mo.  627,  41  S.  W.  325-333.) 
To  permit  Garrett  to  assert  his  title  would  not  only  work  a 
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fraud  upon  Swartwout,  but  would  operate  to  make  the  Sugar 
Company  guilty  of  a  fraud  arising  out  of  transactions  handled 
by  Oarrett  while  standing  in  a  fiduciary  relation  to  the  com- 
pany. 

But  we  are  further  of  the  opinion  that  there  are  sufficient 
facts  in  this  record  to  raise  an  estoppel  against  Garrett,  even 
though  the  fact  that  he  acted  as  secretary  for  the  Sugar 
Company  should  be  eliminated.  In  his  capacity  as  agent  for 
the  company  he  induced  Swartwout  to  believe  that  the  land 
belonged  to  the  company  and  with  one  of  his  agents,  Brown- 
ing, took  Swartwout  to  the  land  and  closed  the  deal  with  him, 
still  in  that  belief,  and  delivered  the  company's  warranty 
deed  to  him.  This  is  sufficient  to  raise  an  estoppel  against 
Garrett  by  conduct.  "A  strong  case  of  estoppel  is  made  out 
when  by  conduct  or  representation  an  owner  encourages  an- 
other to  believe  that  a  third  person  is  the  owner  of  land,  and 
thereby  induces  him  to  purchase A  difference  is  recog- 
nized by  some  of  the  authorities  between  mere  silence  and  en- 
couragement. In  the  latter  case,  the  owner's  representations 
or  conduct  will  stop  him  though  he  may  have  been  ignorant 
of  his  title,  for  though  there  may  have  been  no  fraudulent 
intent,  yet  the  assertion  of  his  title  would  operate  as  a  fraud, 
in  the  same  manner  as  if  there  had  been  a  fraudulent  pur- 
pose." (10  R.  C.  L.  781 ;  Kirk  v.  EcmUion,  102  U.  S.  68,  26 
L.  ed.  79.) 

Where  an  agent  induced  action  "in  reliance  upon  express 
or  implied  representations  of  authority,  the  agent  and  not 
the  other  party  should  assume  the  risk.  Of  these  two,  the 
agent  is  the  one  who  takes  the  initiative ;  he  is  usually  in  the 
better  situation  to  know  of  the  existence  of  the  authority, 
and  where  he  undertakes,  either  expressly  or  by  implication, 
to  induce  action,  in  reliance  upon  its  existence,  he  would  seem 
to  be  the  party  upon  whom  the  risk  of  its  nonexistence  should 
fall."     (1  Mechem  on  Agency,  sec.  1362.) 

It  follows  that  whatever  interest  or  title  Garrett  took  sub- 
sequent to  Swartwout 's  deed  became  immediately  impressed 
with  a  trust  for  the  benefit  of  Swartwout,  and  that  when  the 
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Lumber  Company  bid  in  the  property  on  its  execution  sale, 
with  notice,  it  received  and  could  receive,  under  the  circum- 
stances, only  such  title  and  interest  as  Garrett  had,  and  must 
be  said  to  have  taken  the  legal  title  in  trust  for  Swartwout, 
and  subject  to  every  element  of  estoppel  that  could  be  urged 
against  Oarrett. 

The  findings  and  the  judgment,  quieting  title  in  respond- 
ents, Meserole  and  Smith,  are  clearly  erroneous.  The  judg- 
ment is  reversed  and  the  trial  court  directed  to  prepare 
findings  of  fact  in  accordance  with  the  views  herein  expressed 
and  to  enter  judgment,  quieting  title  in  appellant,  Swartwout, 
who  is  awarded  his  costs  on  this  appeal.  The  other  parties 
to  the  appeal  must  pay  their  own  costs. 

Morgan,  J.,  concurs. 

Bice,  J.,  concurs  in  the  result 


(June  50, 1917.) 


MURIEL  HARGIS,  an  Infant,  by  BURGESS  HARGIS,  His 
Guardian  ad  Litem,  Appellant,  v.  AUGUST  PAULSEN 
et  al.,  Copartners,  Doing  Business  Under  the  li^irm  Name 
and  Style  of  HERCULES  MINING  COMPANY, 
Respondents. 

[166  Pae.  264.] 

iNSUinCIENGT  OF  EVIDENC»— MOTION  FOB  NONSUTT— WHEN  ObANTBD. 

1.  Where  the  evidence  is  bo  uncertain  as  to  leave  it  equally  clear 
and  probable  that  the  injury  may  have  been  caused  by  any  one  of 
several  parties,  and  there  is  a  total  absence  of  proof  that  the  injury 
was  the  result  of  the  negligence  or  carelessness  of  the  defendant, 
then  a  verdict  would  be  pure  speculation  and  could  not  be  sustained 
and  it  would  be  the  duty  of  the  trial  court  to  grant  a  nonsuit. 

8.  Held,  that  the  trial  court  did  not  err  in  granting  respondent'^ 
motion  for  a  nonsuit,  an  examination  of  the  record  disclosing  the 
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fact  that  there  was  no  evidence  upon  which  a  verdict  for  appellant 
could  be  sustained. 

[As  to  mere  scintilla  of  evidence  as  sufficient  to  justify  submis- 
sion of  case  to  jury,  see  note  in  Ann.  Cas.  1914B,  472.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.    Hon.  W.  W.  Woods,  Judge. 

Action  for  damages  for  personal  injuries.  Motion  for  non- 
suit granted.    Affirmed. 

John  P.  Gray,  and  Therrett  Towles,  for  Appellant 

A  case  was  made  out  for  the  jury  and  the  defendants  are 
liable  under  the  evidence.  {Akin  v.  Bradley  Engineering  dt 
Mack.  Co,,  48  Wash.  97,  92  Pac.  903,  14  L.  R.  A.,  N.  S.,  586; 
Davis  V.  Wenatchee,  86  Wash.  13,  149  Pac.  337;  Mathis  v. 
Granger  Brick  dk  file  Co.,  85  Wash.  634,  149  Pac.  3;  Crahb 
V.  Wilkins,  59  Wash.  302,  109  Pac.  807;  Pittsburgh  C.  &  St. 
L.  R.  Co.  V.  Shields,  47  Ohio  St.  387,  21  Am.  St.  840,  24  N.  B. 
658,  8  L.  R.  A.  464.) 

One  who  maintains  dangerous  instrumentalities  or  ap- 
pliances on  his  premises  of  a  character  likely  to  attract  chil- 
dren in  play,  or  permits  dangerous  conditions  to  remain 
thereon  with  the  knowledge  that  children  are  in  the  habit  of 
resorting  thereto  for  amusement,  is  liable  to  a  child  non  sui 
juris  who  is  injured  therefrom  even  though  a  trespasser. 
{Mattson  v.  Minnesota  &  N,  W.  R.  Co,,  95  Minn.  477,  111 
Am.  St.  483,  5  Ann.  Cas.  498, 104  N.  W.  443,  70  L.  R.  A.  503.) 

C.  W.  Beale  and  John  Wourms,  for  Respondents. 

"Evidence  that  leaves  the  jury  to  roam  at  will  in  the  field 
of  conjecture  and  speculation  to  find  a  verdict  can  no  more 
be  tolerated  by  courts  of  justice  than  a  judgment  without  any 
evidence.''  (Bowen  v.  Illinois  Cent,  R.  Co,,  136  Fed.  306,  69 
C.  C.  A.  444,  40  L.  R.  A.  915;  Holt  v.  Spokane  etc.  Ry.  Co., 
4  Ida.  443,  40  Pac.  56 ;  Sherman  v,  Menominee  River  Lumber 
Co.,  77  Wis.  14,  22, 45  N.  W.  1079.) 
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The  plaintiff  has  not  brought  himself  within  the  rule  as 
laid  down  by  any  of  the  decisions  cited  in  his  brief  upon  the 
question  of  explosives.  In  the  following  cases  recovery  was 
not  permitted  where  the  defendants  had  been  connected  af- 
firmatively with  the  instrumentality  causing  the  injuries,  a 
condition  entirely  wanting  in  the  case  at  bar.  {Obertoni  v. 
Boston  dk  M.  B.  «.,  186  Mass.  481,  71  N.  E.  980,  67  L.  R.  A. 
422 ;  Afflick  v.  Bates,  21  R.  I.  281,  79  Am.  St.  801,  43  Atl.  539 ; 
Hughes  v.  Boston  dk  M.  B.  B.,  71  N.  H.  279,  83  Am.  St.  518, 
51  Atl.  1070.) 

BUDGE,  C.  J. — This  is  an  action  for  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by  the  appellant 
through  the  negligence  of  the  respondents.  The  case  was 
tried  by  the  court  and  a  jury.  At  the  close  of  the  appellant's 
evidence  respondents  made  a  motion  for  a  nonsuit,  on  the 
ground  that  appellant  had  failed  to  make  out  a  sufficient  case 
for  the  jury,  for  the  reason  that  there  was  no  proof  connect- 
ing respondents  with  the  alleged  acts  of  negligence  which 
caused  the  injury.  The  trial  court  sustained  the  motion  and 
rendered  judgment,  dismissing  the  action.  This  appeal  is 
from  the  judgment. 

Appellant's  brief  contains  six  separate  assignments  of 
error.  We  will  confine  our  discussion  to  assignments  Nos. 
5  and  6,  as  the  view  we  have  taken  of  the  case  renders  it  un- 
necessary to  express  an  opinion  on  the  first  four  assignments. 
Assignments  Nos.  5  and  6,  are  as  follows : 

"V.  The  court  erred  in  granting  the  motion  of  the  defend- 
ants for  a  nonsuit. 

''VI.  The  court  erred  in  entering  a  judgment  of  dismissal 
of  said  action." 

It  will  be  seen  that  these  two  assignments  involve  but  one 
point,  that  is,  whether  or  not  appellant  made  out  such  a  case 
as  would  entitle  him  to  have  it  submitted  to  the  jury. 

The  facts  elicited  upon  the  trial  and  upon  which  appellant 
relies  are  as  follows:  On  August  16,  1913,  Eldon  Hargis, 
eight  years  of  age,  in*  company  with  his  two  little  brothers, 
Fred  aged  five  and  appellant  aged  three,  started  from  their 
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home  afoot  to  meet  their  father,  Bargeas  Hargis,  in  whose 
name  this  action  was  brought,  and  who  was  then  in  the  employ 
of  the  respondents  in  their  mine.  They  were  overtaken  by 
a  Mr.  Spekker  and  rode  up  the  hill  along  the  public  road, 
in  the  direction  of  the  mine,  on  his  wagon.  At  a  point  along 
the  road  by  the  Hercules  property,  Eldon  saw  some  primers, 
made  by  attaching  a  piece  of  fuse  to  a  dynamite  cap,  lying 
at  the  side  of  the  road  by  a  rock,  a  short  distance  from  the 
wheel-track.  Shortly  thereafter  the  children  came  back  and 
Eldon  picked  up  the  primers  and  he  and  his  two  little  brothers 
took  them  down  to  a  property,  known  as  the  lower  Stanley, 
where  Eldon  lighted  the  fuse  on  one  of  them  with  a  candle ; 
the  cap  exploded,  and  as  a  result  of  the  explosion  appellant 
lost  one  eye  and  sustained  some  injury  to  the  other  one. 

The  evidence  shows  that  the  road  in  question  was  a  pub- 
lic road,  and  while  it  appears  that  respondents  made  more 
use  of  it  than  anyone  else,  it  also  appears  that  it  was  used 
by  a  number  of  other  miners  and  prospectors,  who  trans- 
ported over  said  road  supplies,  useful  for  mining  purposes, 
such  as  fuse,  caps,  powder,  coal,  steel,  etc.  There  is  no  evi- 
dence that  respondents  had  been  using  primers  or  doing  any 
blasting  in  the  immediate  vicinity  where  the  primers  in  ques- 
tion were  found,  nor  that  they  had  ever  been  negligent  or 
careless  in  the  use  of  such  explosives.  The  strongest  infer- 
ence that  can  be  deduced  from  any  of  the  evidence  is  that 
the  primers  were  probably  accidentally  dropped  by  someone. 
There  is  nothing  in  the  record  which  tends  to  throw  any  light 
upon  who  was  responsible  for  having  left  the  primers  where 
they  were  found.  So  far  as  it  is  made  to  appear  by  the  evi- 
dence, they  might  have  been  left  there  by  any  one  of  a  dozen 
or  more  different  parties. 

The  theory  of  appellant  is  that  he  has  made  a  prima  facie 
case  against  the  respondents  by  process  of  elimination,  and  he 
contends  that  he  has  shown  that  the  primers  could  not  have 
been  left  upon  the  public  highway,  where  found,  by  any  per- 
son or  persons  other  than  the  respondents,  and  that  it  there- 
fore follows  necessarily  that  the  primers  were  left  upon  the 
highway  by  the  respondents,  their  agents  or  employees.    This 
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conclusion  is  not  borne  out  by  the  record ;  so  far  as  the  evi- 
dence discloses  it  operates  as  effectively  to  eliminate  the 
respondents  as  it  does  to  eliminate  any  other  user  of  the 
public  highway  in  question. 

While  it  is  true,  as  was  said  by  this  court  in  Culver  v.  Kehl, 
21  Ida.  595-597, 123  Pac.  301 :  "It  is  now  the  well-settled  rule 
in  this  state  that  on  a  motion  by  the  defendant  for  a  nonsuit 
where  the  plaintiff  has  introduced  his  evidence  and  rested  his 
case,  the  defendant  must  be  deemed  to  have  admitted  all  the 
facts  of  which  there  is  any  evidence  and  all  the  facts  which 
the  evidence  tends  to  prove,  and  that  the  evidence  must  be 
interpreted  most  strongly  against  the  defendant,"  still,  after 
indulging  in  all  presumptions  which  follow  from  this  rule, 
such  facts  must  make  a  prima  facie  showing  of  negligence  in 
order  to  entitle  plaintiff  to  recover.  {Adams  v.  Bunker  HUl 
etc.  Mining  Co.,  12  Ida.  643-650,  89  Pac.  624,  11  L.  R.  A., 
N.  S.,  844.)  In  the  latter  case  the  court  used  the  following 
language,  which  is  particularly  applicable  to  the  facts  in  the 
case  at  bar: 

"It  must  be  readily  admitted  that  where  the  evidence  in  a 
case  of  this  kind  is  so  uncertain  as  to  leave  it  equally  clear 
and  probable  that  the  injury  resulted  from  any  one  of  'half 
a  dozen  causes'  then  a  verdict  would  be  pure  speculation,  and 

could  not  be  sustained "     (See,  also,  Holt  v.  Spokane 

etc.  By.  Co.,  4  Ida.  443,  40  Pac.  56.) 

The  record  shows  that  the  trial  court  summed  up  the  case 
with  accuracy,  when  in  ruling  upon  the  motion,  the  court 
said:  "If  there  were  any  evidence  here  that  the  Hercules  or 
its  employees  left  the  primers  there  on  the  public  road  I  should 
not  hesitate  to  deny  this  motion.  I  cannot  myself  guess,  and 
shall  not  ask  the  jury  to  guess  on  it.'' 

From  a  very  careful  examination  of  the  record,  we  have 
reached  the  conclusion  that  in  this  case  a  prima  fa^ie  showing 
of  negligence  against  respondents  was  not  made.  There  is  no 
evidence  upon  which  a  verdict  could  be  sustained.  The  judg- 
ment is,  therefore,  aflBrmed.    Costs  awarded  to  respondents. 

Morgan  and  Bice,  J  J.,  concur. 
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(June  30,  1»17.) 

WILLIAM    DWYER,    Reapondent,    v.    W.    A.    LIBEBT, 

Appellant 

[167  Pac.  651.] 
Libel— WosDs  AcfnoNABLs  Per  Se— Evtobngs— Pbiviliokd  CoifnuNi- 

CATION — MauCE— EXEMPLABT   DaMAOES— PLEADING. 

1.  In  determining  whether  particular  words  are  actionable  per 
ie,  the  same  rale  does  not  apply  to  libel  as  to  slander. 

2.  A  written  communication  of  a  character  conducive  to  blacken 
the  reputation  of  the  person  referred  to,  or  excite  ridicule  or  wrath 
against  him,  or  destroy  public  confidence  in  him,  is  actionable  with- 
out proof  of  special  damage. 

3.  A  written  publication  charging  one  with  wilful  falsehood  in 
the  matter  of  a  serious  business  transaction  must  necessarily  expose 
him  to  contempt  and  lower  him  in  the  common  estimation  of  citi- 
sens,  and  is  therefore  actionable  per  »e, 

4.  A  complaint  against  a  public  officer  filed  with  a  body  having 
a  right  to  discharge  him  is  conditionally  privileged  upon  good  faith 
and  the  absence  of  malice. 

5.  Where  a  complaint  has  been  made  against  D.,  a  public  officer, 
who  thereupon  requests  that  the  complaint  be  filed  in  writing,  in 
order  that  he  may  be  heard  thereon,  a  privilege  is  created  in  the 
plaintiff  conditioned  upon  good  faith  and  the  absence  of  malice. 

6.  The  question  of  good  faith  and  malice  is  one  for  the  jury. 

7.  Where  the  general  allegations  of  a  complaint  are  sufficient  to 
show  that  the  wrong  complained  of  was  inflicted  with  malice  or 
oppression  or  like  circumstances,  the  complaint  will  be  sufficient  to 
authorize  the  infliction  of  exemplary  damages. 

8.  Where  under  the  pleadings  of  a  case  exemplary  damages  may 
be  allowed,  the  pecuniary  ability  of  the  defendant  is  a  proper 
matter  for  the  consideration  of  the  jury. 

[As  to  complaint  against  public  officer  or  employee  to  person  or 
body  having  power  in  matter  as  privileged  within  law  of  libel  and 
slander,  see  note  in  Ann.  Cas.  1913C,  824.] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Nez  Perce  County.  Hon.  Edgar  C.  Steele, 
Judge* 
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Argument  for  Appellant. 
Action  for  libel.    Judgment  for  plaintiff.     Affirmed. 

Miles  S.  Johnson  and  Jas.  P.  Ailshie,  for  Appellant. 

**The  necessity  of  keeping  the  administration  of  public 
corporations  pure  and  efficient,  the  importance  of  punishing 
derelictions  of  duty  on  the  part  of  officials  thereof,  and  the 
danger  of  silencing  inquiry,  all  tend  to  render  communica- 
tions of  this  kind,  if  made  in  good  faith,  privileged,  even 
though  at  times  the  effect  of  the  rule  may  be  to  work  injus- 
tice in  particular  cases."  (Oreenwood  v.  Cobbey,  26  Neb. 
449,  42  N.  W.  413,  at  page  415.) 

'*When  the  words  alleged  to  be  slanderous  are  embraced 
in  the  class  of  privileged  communications,  the  plaintiff  is 
bound  to  prove  the  existence  of  malice  as  the  real  motive  of 
the  defendant's  language.*'  (Beller  v.  Jackson,  64  Md.  589, 
2  Atl.  916,  917.) 

**If  the  publication  is  prima  facie  privileged,  it  devolves 
on  the  plaintiff  to  allege  and  prove  that  it  was  both  false  in 
fact,  and  malicious  in  purpose/'  (Redgate  v.  Rorish,  61 
Kan.  480,  59  Pac.  1050,  1051,  48  L.  R.  A.  236.) 

"A  petition  to  the  executive,  or  other  appointing  power, 
in. favor  of  an  applicant,  is  a  publication  thus  privileged. 
No  action  will  lie  for  false  statements  contained  in  it,  unless 
it  be  shown  it  was  both  false  and  malicious."  {Kirkpatrick 
V.  Eagle  Lodge,  26  Kan.  384,  391,  40  Am.  Rep.  316;  Fowles 
V.  Bowen,  30  N.  Y.  20,  25;  Bearce  v.  Bass,  88  Me.  521,  51 
Am.  St.  446,  452,  34  Atl.  411 ;  Coogler  v.  Rhodes,  38  Pla.  240, 
56  Am.  St.  170,  176,  21  So.  109.) 

The  presumption  which  attaches  to  a  writing  written  on  a 
privileged  occasion  is  that  it  was  written  in  good  faith  and 
upon  probable  cause.  (Hemmens  v.  Nelson,  138  N.  T.  517, 
524,  34  N.  E.  342,  20  L.  R.  A.  440 ;  Denver  Public  Warehouse 
Co.  v.  HoUoway,  34  Colo.  432,  114  Am.  St.  171,  7  Ann.  Cas. 
840,  83  Pac.  131,  133,  3  L.  R.  A.,  N.  S.,  696;  25  Cyc.  494, 
523,  524,  548;  18  Ency.  Law,  2d  ed.,  1040;  Kent  v.  Bongartz, 
15  R.  I.  72,  2  Am.  St.  870,  22  Atl.  1023.) 

Idaho.  Vol.  80—87 
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When  the  filing  of  a  statement  with  a  city,  without  a  re- 
quest, is  privileged,  it  becomes  doubly  so  when  it  is  so  filed 
at  the  request  of  the  plaintiff  himself. 

*'If  the  plaintiff  consented  to  or  authorized  the  publication 
complained  of,  he  cannot  recover  for  any  injury  sustained  by 
reason  of  the  publication/'  {Schoepflin  v,  Coffey,  162  N.  Y. 
67,  56  N.  E.  502,  505;  O'Donnell  v.  Nee,  86  Fed.  96;  25  Cyc. 
370,  371 ;  Shinglemeyer  v.  Wright,  124  Mich.  230,  82  N.  W. 
887,  50  L.  R.  A.  129,  132;  Melcher  v.  Beeler,  48  Colo.  233, 
139  Am.  St.  273,  110  Pac.  181,  186.) 

No  special  damages  were  alleged  in  the  complaint.  None 
being  alleged,  none  could  be  proven,  and  no  attempt  was 
made  by  the  plaintiff  to  prove  any,  (Nichols  v.  Daily  Re- 
porter Co,,  30  TTtah,  74,  116  Am.  St.  796,  8  Ann.  Cas.  841, 

83  Pac.  573,  575,  3  L.  R.  A.,  N.  S.,  339 ;  Stannard  v.  Wilcox 
etc.  Sewing  Machine  Co.,  118  Md.  151,  Ann.  Cas.  1914B,  709, 

84  Atl.  335,  42  L.  R.  A.,  N.  S.,  515.) 

To  be  actionable  without  proof  of  special  damages,  the 
words  must  contain  an  implication  such  as  is  necessarily 
hurtful  in  its  effect  upon  plaintiff's  business,  and  must  touch 
him  in  his  special  trade  or  occupation.  (25  Cyc.  337;  Nichols 
V,  Daily  Reporter  Co.,  30  Utah,  74,  116  Am.  St.  796,  8  Ann. 
Cas.  841,  83  Pac.  573,  575,  3  L.  R.  A.,  N.  S.,  339 ;  Brotvn  v. 
Independent  Publishing  Co.,  48  Mont.  374,  138  Pac.  258, 
259;  Lemmer  v.  The  Tribune,  50  Mont.  559,  148  Pac.  338.) 

The  matter  alleged  to  be  libelous,  contained  in  the  charges 
filed  with  the  city  council,  nowhere  charges  the  plaintiff  with 
any  act  which,  if  true,  would  constitute  a  crime,  and  for  that 
reason  it  is  not  libelous  per  se,  and  only  becomes  libelous  by 
reason  of  some  special  or  peculiar  effect  it  has  on  the  busi- 
ness and  standing  of  the  complaining  party,  which  must  be 
charged  by  innuendo.  It  did  not  cause  the  loss  of  his  posi- 
tion, and  no  special  damage  is  claimed.  (Douglas  v.  Douglas, 
4  Ida.  293,  38  Pac.  934;  Pollard  v.  Lyon,  91  U.  S.  225,  23 
L.  ed,  308;  Moore  v.  Johnson,  147  Ky.  584,  144  S.  W.  765; 
Jones  V.  Banner,  172  Mo.  App.  132,  157  S.  W.  967 ;  Boyce  v. 
Wheeler,  161  Mo.  App.  504,  144  S.  W.  119;  Velikanje  v.  MiUi- 
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champ,  67  Wash.  138,  120  Pac.  876;  Whitley  v.  Newman,  9 
Ga.  App.  89,  70  S.  E.  686.) 

*'The  civil  action  for  libel  is  an  action  for  damages,  and, 
as  in  other  actions  sounding  in  tort,  compensatory  damages 
only  can  be  recovered.  It  is  obvious  that  these  would  be  the 
same  no  matter  what  the  motive  which  inspired  the  publi- 
cation." (Spokane  Truck  &  Dray  Co.  v,  Hoefer,  2  Wash. 
45,  26  Am.  St.  842,  25  Pac.  1072,  11  L.  R.  A.  689 ;  WUson  v. 
Sun  Publishing  Co.,  85  Wash.  503,  Ann.  Cas.  1917B,  442, 
148  Pac.  774,  779.) 

There  is  no  statute  in  Idaho  of  which  we  are  aware  allowing 
exemplary  or  punitive  damages,  except  as  applied  to  special 
acts  of  injury,  such  as  forcible  entry  and  detainer  (sections 
4533  and  5106,  Rev.  Codes),  and  cutting  and  removing  trees, 
timber,  etc.  (sec.  4531). 

If  you  allow  the  plaintiff  in  a  civil  action  under  a  penal 
statute  to  recover  damages  as  a  punishment  and  example  to 
the  defendant,  and  then  he  is  prosecuted  and  the  state  collects 
/  a  fine  for  the  same  offense,  you  are  collecting  two  penalties. 
The  correct  rule  would  seem  to  be  to  allow  only  actual  dam- 
ages to  the  plaintiff.  (Winkler  v.  Boeder,  23  Neb.  706,  8 
Am.  St.  155,  37  N.  W.  607 ;  Bank  of  Commerce  v.  Goos,  39 
Neb.  437,  58  N.  W.  84,  23  L.  R.  A.  190;  Murphy  v.  Hohhs, 
7  Colo.  541,  49  Am.  Rep.  366,  5  Pac.  119.) 

Clay  McNamee  and  Palmer  H.  Mclntyre,  for  Respondent. 

Every  communication  is  privileged  which  is  made  in  good 
faith  with  a  view  to  obtain  redress  for  some  injury  received, 
or  to  prevent  or  punish  some  public  abuse.  This  privilege, 
however,  must  not  be  abused ;  for  if  some  communication  be 
made  maliciously  and  without  probable  cause,  the  pretense 
under  which  it  is  made  instead  of  furnishing  a  defense  will 
aggravate  the  case  of  the  defendant.  (Newell  on  Slander 
and  Libel,  2d  ed.,  p.  542,  par.  1 ;  Bodwell  v.  Osgood,  20  Mass. 
(3  Pick.)  379,  15  Am.  Dec.  228.) 

A  publication  which  imputes  an  unwillingness  or  refusal 
to  pay  just  debts  is  libelous  per  se,  as  tending  to  destroy  the 
party's  reputation  for  integrity  and  fair  dealing.     (Morgan 
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V.  Andrews,  107  Mich.  33,  64  N.  W.  869 ;  Davis  v.  Hamaton, 
85  Minn.  209,  88  N.  W.  744;  Mertens  v.  Bee  Pub,  Co.,  5  Neb. 
Unof.  592,  99  N.  W.  847;  Sanders  v.  Hall,  22  Tex.  Civ.  282, 
55  S.  W.  594;  Mueize  v.  Tuteur,  77  Wis.  236,  20  Am.  St. 
115,  46  N.  W.  123,  9  L.  R.  A.  86 ;  Ingraham  v.  Lyon,  105  Cal. 
254,  38  Pac.  892.) 

The  pecuniary  circumstances  of  defendant  are  admissible 
in  favor  of  plaintiff  as  tending  to  show  the  influence  his  words 
would  have  and  the  consequent  extent  of  the  injury.  (8 
Ency.  Ev.  260,  and  notes;  Barkly  v.  Copeland,  74  Cal.  1,  5 
Am.  St.  413,  15  Pac.  307;  Barber  v.  Barber,  33  Conn.  335; 
Hintz  V.  Oraupner,  138  111.  158,  27  N.  E.  935;  Fowler  v. 
Wallace,  131  Ind.  347,  31  N.  B.  53 ;  Herzman  v.  Oberf elder, 
54  Iowa,  83,  6  N.  W.  81 ;  Stanwood  v,  Whitmore,  63  Me,  209; 
Shute  V.  Barrett,  7  Pick.  (24  Mass.)  82 ;Lora7iger  v.  Loranger, 
115  Mich.  681,  74  N.  W.  228;  Taylor  v.  PuUen,  152  Mo.  434, 
53  S.  W.  1086;  Kidder  v.  Bacon,  74  Vt.  263,  52  Atl.  322; 
Barman  v.  Cundiff,  82  Va.  239.) 

It  is  clearly  competent  for  a  jury  to  find  vindictive  dam- 
ages in  an  action  of  libel  or  slander.  (Newell  on  Slander  and 
Libel,  2d  ed.,  pp.  842-846,  and  notes.) 

Wherever  such  (exemplary)  damages  are  recoverable  at  all 
for  malicious  wrongs,  they  may  be  recovered  for  libel  and 
slander,  especially  so  where  words  are  actionable  per  se.  (4 
Sutherland  on  Damages,  4th  ed.,  sec.  1216,  and  notes;  25 
Cyc.  536.) 

California,  under  statute  similar  to  Idaho,  has  adopted 
the  rule  contended  for.  {Childers  v.  San  Jose  Mercury 
Printing  &  Pub,  Co,,  105  Cal.  284,  45  Am.  St.  40,  38  Pac. 
903 ;  Lick  V,  Owen,  47  Cal.  252 ;  Edwards  v.  San  Jose  Printing 
&  Pub,  Soc,  99  Cal.  431,  37  Am.  St.  70,  34  Pac.  128.) 

RICE,  J. — This  is  an  action  for  libel  brought  by  the  re- 
spondent William  Dwyer  against  appellant  W.  A.  Libert. 
The  respondent,  shortly  prior  to  the  time  the  action  arose, 
was  employed  by  the  city  of  Lewiston  in  the  capacity  of 
patrolman.  Certain  charges  were  made  by  the  appellant  to 
the  mayor  and  city  council  of  the  city  of  Lewiston,  resulting 
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in  the  discharge  of  the  respondent.  Respondent's  attorney 
thereupon  appeared  before  the  council  and  requested  that 
body  to  request  the  appellant  to  file  his  charges  in  writing 
and  to  have  a  date  set  so  that  respondent  might  be  there 
for  the  purpose  of  a  hearing.  The  council  reconsidered  its 
action  and  requested  appellant  to  file  his  charges  in  writing. 
Appellant  thereupon  had  his  charges  prepared  and  filed  with 
the  city  council,  which  writing  contained  the  following  matter 
alleged  to  be  libelous,  to  wit: 

**  Complainant  had  several  talks  with  William  Dwyer  dur- 
ing the  few  days  following  and  on  or  about  the  30th  day  of 
September,  1915,  the  said  William  Dwyer  informed  the  com- 
plainant that  Kittie  Begle  would  be  down  on  Saturday  fol- 
lowing, at  which  time  the  matter  would  be  fixed  up  by 
securing  the  indebtedness  with  a  mortgage,  which  said  con- 
versation was  later  confirmed  by  Mr.  Dwyer  in  a  conversation 
with  Center  Alexander,  acting  as  the  agent  of  Joseph  Alex- 
ander. That  at  the  time  of  making  this  statement  to  W.  A. 
Libert  and  confirmation  of  same  to  Center  Alexander  the  said 
William  Dwyer  was  knowingly  making  false  statements  in, 
to  wit:  That  on  the  22d  day  of  July,  1915,  the  said  Kittie 
Begle  had  redeeded  to  Kittie  Dwyer  as  her  sole  and  separate 
property  the  real  property  in  question,  which  deed  had  been 
held  and  was  so  held  by  said  parties  at  the  time  of  the  con- 
versation of  September  25th,  and  was  together  with  a  home- 
stead declaration  of  Kittie  Dwyer  placed  of  record  in  the  office 
of  the  county  recorder  on  the  28th  day  of  September,  1915, 
and  was  so  of  record  at  the  time  the  said  William  Dwyer  was 
promising  W.  A.  Libert  to  have  the  said  Kittie  Begle  come 
down  and  secure  the  indebtedness  with  a  mortgage  on  or 
about  the  30th  day  of  September,  That  the  entire  question 
of  having  the  said  Kittie  Begle  enter  into  the  matter  was  held 
out  by  the  said  William  Dwyer  falsely,  for  the  reason  that 
on  the  22d  day  of  July,  1915,  over  two  months  before  the 
25th  day  of  September,  1915,  the  said  Kittie  Begle  had  ceased 
to  have  any  interest  legal  or  otherwise  to  said  property." 

The  complaint  contained  no  colloquium  or  innuendo,  and 
no  special  damages  were  claimed  in  the  complaint. 
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It  is  urged  that  the  complaint  does  not  state  a  cause  of 
action;  that  the  written  charge  does  not  contain  language 
which  is  libelous  per  se,  and  that  the  complaint  contains  no 
innuendo  showing  that  on  account  of  the  circumstances  the 
matter  was  libelous  as  against  respondent. 

Criminal  libel  is  defined  by  sec.  6737,  Rev.  Codes,  as  fol- 
lows: **A  libel  is  a  malicious  defamation,  expressed  either  by 
writing,  printing,  or  by  signs  or  pictures,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  integrity,  virtue,  or  reputation,  or  publish  the 
natural  or  alletred  defects,  of  one  who  is  alive,  and  thereby 
to  expose  him  to  public  hatred,  contempt,  or  ridicule."  In 
the  case  of  State  v.  Sheridan,  14  Ida.  222,  93  Pac.  656,  15 
L.  R.  A.,  N.  S.,  497,  it  was  noted  that  in  determining  whether 
particular  words  were  actionable  per  se,  the  same  rule  does 
not  apply  to  libel  as  to  slander.  In  the  case  of  Farley  v. 
Evening  Chronicle  Pub.  Co.,  113  Mo.  App.  216,  87  S.  W.  565, 
at  p.  568,  the  supreme  court  of  Missouri  said:  **But  written 
or  printed  matter  which  is  communicated  to  third  parties 
stands  on  a  different  footing  and  is  often  actionable  when  it 
would  not  be  if  spoken.  As  intimated,  if  it  is  of  a  char- 
acter conducive  to  blacken  the  reputation  of  the  person 
referred  to,  or  excite  ridicule  or  wrath  against  him,  or  destroy 
public  confidence  in  him,  it  is  actionable  without  proof  of 
special  damage.  The  reason  assigned  for  this  legal  differ- 
ence between  written  and  spoken  language  is  that  writing 
or  printing  injurious  statements  about  a  person  implies  a 
deliberate  purpose  to  do  harm,  whereas  detrimental  words 
are  often  spoken  thoughtlessly  or  in  a  passion.  Weight  is 
allowed,  also,  to  the  more  enduring  character  and  wider  vogue 
of  published  statements.  Odgers,  Libel  and  Slander,  4th  ed., 
p.  4.''     (See,  also,  Cooley  on  Torts,  3d  ed.,  p.  399.) 

We  have  no  doubt  that  the  written  publication  of  the 
words  alleged  in  the  complaint  is  actionable  per  se.  Truth- 
fulness is  one  of  the  basic  virtues,  perhaps  the  most  funda- 
mental of  all.  To  charge  a  man  in  a  written  publication  with 
wilful  falsehood  in  the  matter  of  a  serious  business  trans- 
action must  necessarily  expose  him  to  contempt^  and  have  a 
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tendency  to  lovvei  him  in  the  common  estimation  of  citizens. 
(Riley  v,  Lee,  88  Ky.  603,  21  Am.  St.  358,  11  S.  W.  713; 
25  Cyc.  255 ;  Hatt  v.  Evening  News  Assn.,  94  Mich.  114,  53 
N.  W.  952 ;  Lindley  v.  Horton,  27  Conn.  58 ;  Paxton  v.  Wood^ 
ward,  31  Mont.  195,  107  Am.  St.  416,  3  Ann.  Cas.  546,  78 
Pac.  215;  Monson  v.  Lathrop,  96  Wis.  386,  65  Am.  St.  54, 
71  N.  W.  596.) 

Appellant  next  contends  that  there  was  no  evidence  of  the 
falsity  of  the  publication,  but  that,  on  the  contrary,  the  proof 
of  the  truth  of  the  publication  was  conclusive.  The  gist  of 
the  libel  is  contained  in  the  statement  that  at  the  time  of 
making  the  statement  to  appellant,  and  to  one  Alexander,  that 
**Kittie  Begle  would  be  down  on  the  Saturday  following  at 
which  time  the  matter  would  be  fixed  up  by  securing  the 
indebtedness  with  a  mortgage,"  the  respondent  was  knowingly 
making  a  false  statement,  in  that  at  that  time  Kittie  Begle  had 
reconveyed  the  property  to  the  wife  of  respondent,  who  had 
filed  a  homestead  declaration  upon  the  same,  and  therefore 
Kittie  Begle  would  be  entirely  unable  to  give  the  mortgage 
security.  The  testimony  of  respondent  was  to  the  effect  that 
appellant  at  the  time  of  the  conversation  referred  to  was 
threatening  to  bring  suit  against  Kittie  Begle,  and  that  re- 
spondent had  told  appellant  that  he  need  not  send  the  sum- 
mons to  the  town  of  Nez  Perce  to  serve  upon  her  and  thus 
interfere  with  her  duties,  as  she  would  be  down  to  Lewiston 
on  the  following  Saturday.  Respondent  denied  that  he  stated 
to  appellant,  or  Alexander,  that  she  would  give  a  mortgage 
as  security.  The  wilful  falsehood  charged  was  in  misleading 
appellant  into  believing  that  he  would  receive  mortgage  secur- 
ity for  his  indebtedness.  On  this  matter  the  evidence  was 
conflicting,  and  the  determination  of  the  fact  was  properly 
left  to  the  jury. 

It  is  next  contended  that  the  communication  was  privi- 
leged, for  the  reason  that  it  was  filed  with  a  body  that  had 
the  right  to  discharge  a  public  oflBcer.  In  a  case  of  this  kind 
the  communication  is  qualifiedly  privileged,  and  in  order  for 
one  who  makes  such  publication  to  claim  the  benefit  of  the 
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privilege,  the  statement  must  be  made  in  good  faith  and  in  the 
absence  of  malice. 

In  the  case  of  Foster  v.  Scripps,  39  Mich.  376,  33  Am.  Rep. 
403,  we  find  the  following:  '*But  where  a  person  occupies 
an  oflSce  like  that  of  a  city  or  district  physician,  not  elected 
by  the  public,  but  appointed  by  the  council,  and  subject  only 
to  removal  by  the  council,  we  have  found  no  authority,  and 
we  think  there  is  no  reason,  for  holding  any  libel  privileged 
except  a  toKui  fide  representation  made  without  malice  to 
the  proper  authority,  complaining  on  reasonable  grounds." 
(Bodwell  V.  Osgood,  20  Mass.  (3  Pick.)  379,  15  Am.  Dec.  228; 
Finley  v.  Steele,  159  Mo.  299,  60  S.  W.  108,  52  L.  R.  A.  852; 
Howarth  v.  Barlow,  113  App.  Div.  510,  99  N.  Y.  Supp,  457.) 

The  question  of  the  good  faith  of  the  publication  and  the 
absence  of  malice,  under  the  evidence,  was  properly  left  for 
the  jury  to  determine. 

It  is  next  contended  that  as  respondent  requested  the  mayor 
and  city  council  to  have  appellant  file  his  charges  in  writing, 
he  thereby  consented  to  the  publication  of  the  libelous  mat- 
ter, and  is  in  no  condition  to  complain. 

If  the  only  publication  that  can  be  proved  is  one  made  by 
the  defendant  in  answer  to  an  application  from  the  plaintiff, 
or  some  agent  of  the  plainSff,  demanding  explanation,  such 
answer,  if  fair  and  relevant,  will  be  held  privileged,  for  the 
plaintiff  brought  it  upon  himself;  but  a  person  cannot  take 
advantage  of  an  opportunity  given  by  request  of  the  plain- 
tiff to  gratify  his  malice.  (LaiLgMin  v.  Schniizer  (Tex.  Civ.), 
106  S.  W.  908.) 

In  the  case  of  Luzenberg  v,  O^Malley,  116  La.  699,  41  So. 
41,  at  p.  44,  the  following  language  is  used:  **It  would  seem 
to  be  too  plain  to  allow  of  difference  of  opinion  that,  when 
plaintiff  challenged  defendant  to  name  the  *  reasons  too  numer- 
ous to  mention'  why  he  was  unfit  to  be  district  attorney,  or 
even  to  practice  law,  he  did  not  request  defendant  to  publish 
malicious  falsehoods  about  him."  (See,  also,  Schvltz  v. 
Ouldenstein,  144  Mich.  636,  108  N.  W.  96.) 

In  this  case  it  cannot  be  said  that  plaintiff  requested  the 
publication  for  the  purpose  of  bringing  an  action  thereon, 
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or  consented  to  the  publication  of  a  libel  against  himself  by 
appellant.  Appellant  had  made  verbal  charges  against  him  to 
the  proper  authorities,  upon  which  charges  it  seems  respond- 
ent was  dismissed.  In  order  that  he  might  have  an  oppor- 
tunty  to  answer  the  charges,  of  which  he  may  have  been  more 
or  less  ignorant,  he  reqn?  ted  that  the  appellant  file  the 
charges  in  writing  in  order  that  he  might  be  heard  thereon. 
It  cannot  be  said  that  the  respondent  requested  the  appellant 
to  publish  libelous  matter  about  him.  The  request  amounts  to 
this,  that  if  appellant  in  good  faith  and  without  malice  had 
any  charges  to  make  against  him,  he  would  like  to  have  such 
charges  made  in  writing. 

The  question  of  the  good  faith  of  the  appellant  in  filing  the 
charges,  and  as  to  whether  he  was  actuated  by  malice,  was, 
under  instructions  of  the  court,  properly  left  to  the  jury, 
and  its  finding  thereon  will  not  be  disturbed. 

Appellant  objected  at  the  trial  to  the  following  question, 
which  objection  was  overruled  and  exception  saved:  '*Q.  Mr. 
Dwyer,  are  you  generally  acquainted  with  the  financial  stand- 
ing and  responsibility  of  Mr.  Libert,  that  is,  whether  or  not 
he  is  a  poor  man  or  a  wealthy  manY"  Appellant  assigns  the 
overruling  of  defendant's  objection  as  error. 

**In  actions  for  libel  the  weight  of  authority  is  conceded 
to  be  in  favor  of  the  rule  that  the  pecuniary  circumstances 
of  the  defendant  are  admissible  in  favor  of  the  plaintiff  as 
tending  to  show  the  influence  his  words  would  have  and  the 
consequent  extent  of  the  injury."     (25  Cyc.  508.) 

In  2  Sutherland  on  Damages,  4th  ed.,  p.  1315,  that  author- 
ity says:  **In  other  cases  it  has  been  held,  and  the  better 
doctrine  from  its  intrinsic  reasonableness  is,  that  so  far  as  the 
cause  of  action  rests  upon  an  injury  to  character  or  an  insult 
to  the  person  compensatory  damages  may  be  increased  by 
proof  of  the  wealth  of  the  defendant.  This  is  upon  the  ground 
that  wealth  is  an  element  which  goes  to  make  up  his  rank 
and  influence  in  society,  and  thereby  renders  the  injury  or 
insult  resulting  from  his  wrongful  act  the  greater.  But  in 
such  cases  as  it  is  rather  the  reputation  for,  than  the  pos- 
session of,  wealth  which  is  the  cause  of  this  increased  rank. 
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the  testimony  should  correspond  and  only  the  general  question 
as  to  his  circamstances  can  be  asked,  and  not  the  details." 

In  the  instant  case,  the  allegations  of  the  eomplaint  wonld 
justify  the  jury  in  bringing  in  a  yerdiet,  not  only  for  com- 
pensatory damages  but  also  for  exemplary  damages.  The 
complaint  alleges  that  the  charges  were  false  and  malicious, 
and  published  by  the  defendant  with  the  deliberate  purpose 
and  intention  of  injuring  the  defendant  in  his  good  name  and 
reputation  and  causing  his  dismissal  as  said  patrolman  of 
said  city  of  Lewiston,  Idaho. 

In  the  case  of  Stark  v.  Epler,  59  Or.  262,  117  Pac.  276,  the 
court  said:  ''The  rules  of  pleading  do  not  require  that  the 
allegation  relating  to  exemplary  damages  should  be  set 
out  separately  from  the  other  averments  of  the  complaint. 
Special  damages  must  be  grounded  upon  separate  allegations, 
but  exemplary  damages  are  so  intimately  connected  with  gen- 
eral damages  that  if  the  general  allegations  are  suiBcient 
to  show  the  wrong  complained  of  was  inflicted  with  malice 
or  oppression  or  other  like  circumstances,  the  complaint  will 
be  sufficient  to  authorize  the  infliction  of  punitive  or  exem- 
plary damages.''  (Sullivan  v.  Oregon  Ry.  <t  Nav.  Co,,  12 
Or.  392,  53  Am.  Rep.  364,  7  Pac.  508;  San  Francisco  etc, 
Bldg,  Soc.  V,  Leonard,  17  Cal.  App.  254,  119  Pac.  405 ;  laegar 
V.  Met  calf,  11  Ariz.  283,  94  Pac.  1094;  Martin  v.  Corscadden, 
34  Mont.  308,  86  Pac.  33.) 

It  is  not  necessary  to  the  recovery  of  exemplary  damages 
that  they  should  be  specially  claimed  in  the  complaint,  but 
such  damages  may  be  recovered  under  a  claim  for  damages 
generally.  (Harmening  v.  Rowland,  25  N.  D.  38,  141  N.  W. 
131 ;  Shoemaker  v,  Sonju,  15  N.  D.  518,  11  Ann.  Cas.  1173, 
108  N.  W.  42 ;  NashvUle  etc,  Ry.  v.  Blackmon,  7  Ala.  App.  530, 
61  So.  468;  Davis  v.  Seeley,  91  Iowa,  583,  51  Am.  St.  356, 
60  N.  W.  183.) 

In  2  Sutherland  on  Damages,  p.  1316,  the  author  says: 
"But  when  exemplary  damages  are  claimed  a  different  ques- 
tion is  presented.  The  defendant's  pecuniary  ability  is  then 
a  matter  for  the  consideration  of  the  jury,  on  the  ground  that 
a  given  sum  would  be  a  much  greater  punishment  to  a  man  of 
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small  means  than  to  one  of  larger.  For  this  purpose  the  re- 
puted wealth  of  the  defendant  may  be  proven,  subject  to  his 
right  to  controvert  the  plaintiff's  evidence,  and  the  proof  may 
be  directed  to  his  wealth  at  the  time  of  the  trial.*' 

From  the  issues  presented  by  the  pleadings  in  this  case, 
therefore,  the  question  complained  of  was  not  objectionable. 
(Binford  v.  Young,  115  Ind.  174,  16  N.  E.  142;  Marriott  v. 
Williams,  152  Cal.  705,  125  Am.  St.  87,  93  Pac.  875;  Barkly  v. 
Copeland,  74  Cal.  1,  5  Am.  St.  413,  15  Pac.  307.) 

The  other  errors  assigned  by  appellant  we  do  not  deem 
necessary  to  discuss.  The  judgment  is  afSrmed.  Costs 
awarded  to  respondent. 

Morgan,  J.,  concurs. 

Budge,  C.  J.,  sat  at  the  hearing  but  took  no  part  in  the 
decision. 

Petition  for  rehearing  denied. 


(June  30,  1917.) 

THE  AVERILL  MACHINERY  COMPANY,  a  Corporation, 
THE  GARDEN  CITY  FEEDER  COMPANY,  a  Corpo- 
ration, and  JOHN  W.  SOMMERVILLE,  as  Executor  of 
the  Last  Will  and  Testament  of  J.  H.  SOMMERVILLE, 
Deceased,  Respondents,  v.  THE  VOLLMER-CLEAR- 
WATER  COMPANY,  LTD.,  a  Corporation,  Appellant. 

[166  Pae.   253.] 

Chattel  Mobtqagb — Conversion — Damages. 

1.     Evidence  examined  and  found  sufficient  to  su^ain  the  findings 
of  the  lower  court  to  the  effect  that  the  chattel  mortgages  in  ques- 


On  loss  of  profits  as  element  of  damages  for  conversion  of  personal 
propertj,  see  note  in  52  L.  K.  A.  51. 
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tion  were  valid  and  subsisting  liens  upon  the  crop  of  barley,  and 
that  appeUant  wrongfully  and  unlawfully  converted  a  portion  of  the 
same  to  its  own  use. 

2.  In  an  action  for  damages  for  the  conversion  of  personal 
property,  the  rule  of  damages  to  be  applied  in  the  absence  of  special 
circumstances  is  the  market  value  of  the  property  at  the  time  of 
conversion,  plus  interest. 

[As  to  measure  of  damages  in  actions  of  trover,  see  notes  in 
24  Am.  Dec.  70;  54  Am.  B^  421.] 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Lewis  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  foreclose  chattel  mortgages.  Judgment  for  cross- 
plaintiffs.    Modified  and  affirmed. 

G.  W.  Tannahill,  for  Appellant. 

There  is  the  strongest  kind  of  evidence  that  C.  W.  Bounds 
was  the  owner  of  the  grain,  and  if  so,  F.  W.  Rounds  had  no 
right  to  mortgage  it  or  attempt  to  do  so,  and  any  mortgage 
he  might  execute  would  be  void.  He  could  only  mortgage 
such  interest  as  he  might  have  in  the  property.  {Bradley 
Land  &  Lbr,  Co.  v.  Eastern  Mfg.  Co.,  104  Me.  203,  71  Atl.  710 ; 
Benjamin  Schwarz  &  Sons  v.  Kennedy,  142  Fed.  1027 ;  Morris 
V.  Brown,  177  Ala.  389,  58  So.  910;  Smith  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.,  50  Pa.  Super.  Ct.  92 ;  Roper  Wholesale  Grocery 
Co.  V.  Faver,  8  Ga.  App.  178,  68  S.  E.  883.) 

The  value  which  property  has  at  the  time  of  the  conver- 
sion, whether  market  or  actual,  is  the  basis  of  damages  in 
trover.  The  rule  is  not  affected  by  either  an  increase  or  a 
decrease  in  its  value  subsequent  to  the  conversion  of  it. 
{Hepburn  v.  Sewell,  5  Har.  &  J.  (Md.)  211,  9  Am.  Dec.  512; 
Bates  V.  Stansell,  19  Mich.  91 ;  Carter  v.  Feland,  17  Mo.  383 ; 
Hendricks  v.  Evans,  46  Mo.  App.  313;  Bwrney  v.  Pledger, 
3  Rich.  L.  (S.  C.)  191;  13  Cyc.  170.) 

Where  personal  property  is  taken  possession  of  without 
authority  of  law  and  is  retained  and  converted  to  the  use  of 
the  person  taking  such  possession  in  trover  by  the  owner,  the 
plaintiff  is  entitled  to  recover^  as  a  general  rule,  the  market 
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value  of  such  property  at  the  time  it  was  taken.  (Unfried 
V.  Libert,  20  Ida.  708,  119  Pac.  885;  Bates  v.  Nyberg  Auto- 
mobile  Works,  170  111.  App.  301 ;  Hautala  v.  Dover,  176  Mich. 
366,  142  N.  W.  579;  WKittler  v.  Sharp,  43  Utah,  419,  135  Pac. 
112,  49  L.  R.  A.,  N.  S.,  931 ;  Hassam  v.  J.  E.  Safford  Lumber 
Co.,  82  Vt.  444,  74  Atl.  197;  Hart  v.  Brierley,  189  Mass.  598, 
76  N.  E.  286.) 

6.  Orr  McMinimy,  for  Respondents. 

If  the  property  converted  was  of  fluctuating  value,  the 
owner  may  recover,  according  to  some  authorities,  the  highest 
market  value  within  a  reasonable  time  after  conversion;  ac- 
cording to  others,  the  highest  value  attained  between  the  time 
of  conversion  and  the  bringing  of  the  action,  with  interest; 
but  by  the  weight  of  authority,  the  highest  value  between  con- 
version and  the  day  of  trial.  {Lee  v.  Mathews,  10  Ala.  682, 
44  Am.  Dec.  498;  38  Cye.  2096;  Skarpe  v,  Barney,  114  Ala. 
361,  21  So.  490;  Fromm  v.  Sierra  Nevada  S.  Min.  Co,,  61  Cal. 
629 ;  Barrante  v.  Oarratt,  50  Cal.  112 ;  Lynch  v.  McOhan,  7 
Cal.  App.  132,  93  Pac.  1044;  Straw  v.  Jenks,  6  Dak.  414,  43 
N.  W.  941 ;  Robinson  Mining  Co.  v.  Riepe,  37  Nev.  27,  138 
Pac.  910;  Thompson  v.  Carter,  6  Ga.  App.  604,  65  S.  E.  599.) 

RICE,  J.— During  the  year  1913,  one  P.  W.  Rounds  was 
the  owner  of  Lots  3  and  4  and  the  E.  1/2  SW.  l^  of  Sec.  7, 
Tp.  34  N.  of  R.  1  W.,  B.  M.  On  the  15th  day  of  May,  1913, 
P.  W.  Rounds  gave  a  chattel  mortgage  to  John  W.  Sommer- 
ville,  as  executor  of  the  last  will  and  testament  of  J.  H.  Som- 
merville,  deceased,  on  an  undivided  one-half  of  all  the  crop 
of  grain  of  any  kind  or  character  growing  or  to  be  grown  dur- 
ing the  season  of  1913  upon  the  said  land.  On  the  8th  day  of 
August  of  the  same  year,  P.  W.  Rounds  and  wife  executed  a 
chattel  mortgage  to  the  Averill  Machinery  Company,  a  corpo- 
ration, on  an  undivided  one-half  of  the  crop  of  barley  then 
growing  on  the  said  real  estate,  and  on  the  last-mentioned 
date  he  and  his  wife  executed  another  chattel  mortgage  to  the 
Garden  City  Feeder  Company,  a  corporation,  on  an  undivided 


Digitized  by  VjOOQIC 


590    AvEBiLL  M.  Co.  V.  Vollmeb-Cleabwater  Co.    [30  Idaho, 

Opinion  of  the  Court — Bice,  J. 

one-half  of  the  crop  of  barley  then  growing  on  the  said  real 
estate. 

It  appears  that  during  the  year  1913  the  only  crop  of  grain 
raised  on  the  said  real  estate  was  barley.  This  action  was 
originally  instituted  by  one  W.  E.  Chapman  for  the  purpose 
of  foreclosing  a  labor  lien  upon  the  crop  of  barley,  and  it 
appears  that  Chapman  prosecuted  his  action  to  a  judgment 
and  enough  of  the  barley  was  sold  to  satisfy  his  claim.  John 
W.  Sommerville,  as  executor,  the  Averill  Machinery  Company 
and  the  Garden  City  Feeder  Company  joined  in  a  cross- 
complaint  in  said  action  for  the  purpose  of  foreclosing  their 
chattel  mortgages,  and  to  secure  judgment  against  the  Voll- 
mer-Clearwater  Company  for  the  value  of  the  barley  not  sold 
to  satisfy  the  claim  of  Chapman  which  they  alleged  had  been 
converted  by  the  last-mentioned  corporation.  The  VoUmer- 
Clearwater  Company  answered,  denying  that  the  mortgages 
above  mentioned  covered  any  grain  stored  in  their  warehouse, 
except  ninety  sacks,  and  denying  conversion  of  any  grain  to 
their  own  use. 

The  Vollmer-Clearwater  Company  claim  that  in  the  spring 
of  1913  F.  W.  Rounds  made  an  agreement  with  his  son,  C.  W. 
Rounds,  whereby  in  consideration  for  his  work  and  labor  in 
planting  and  caring  for  the  crop  the  said  C.  W.  Rounds  would 
be  given  an  undivided  one-half  interest  in  the  crop  raised  on 
the  summer-fallowed  portion  of  the  above-described  land, 
which  would  be  about  one-half  thereof;  that  when  the  grain 
was  delivered,  warehouse  receipts  were  issued  to  C.  W.  Rounds 
for  his  half  of  the  barley  raised  on  the  summer-fallowed  land ; 
that  the  company  purchased  the  C.  W.  Rounds  grain  and 
applied  the  proceeds  to  the  payment  of  certain  indebtedness 
due  the  company  from  F.  W.  Rounds,  C.  W.  Rounds  and 
R.  M.  Rounds,  a  brother  of  C.  W.  Rounds,  and  that  the  mort- 
gages above  mentioned  did  not  cover  the  interest  of  C.  W. 
Rounds  in  said  crop. 

The  only  evidence  introduced  by  the  Vollmer-Clearwater 
Company  in  support  of  their  claim  of  ownership  in  C.  W. 
Rounds  is  contained  in  the  following  testimony  of  R.  M. 
Rounds,  a  son  of  F.  W.  Rounds  and  brother  of  C.  W,  Rounds: 
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*'Q.  Did  you  hear  any  arrangement  or  agreement  or  under- 
standing between  your  father  and  C,  W.  Rounds  relative  to 
this  Sommerville  land! 

**A.  I  recollect  that  my  father  and  C.  W.  and  myself  was 
at  the  place,  and  that  they  were  talking  about  an  agreement 
for  an  undivided  half  of  the  crop. 

**Q.  On  the  summer-fallow  land! 

**A.  Land  they  were  working  together. 

**Q.  How  much  was  your  father  to  receive  out  of  it! 

**A.  One-half. 

'*Q.  And  how  much  was  C.  W.  Bounds  to  receive! 

''A.  One-half.'' 

It  does  not  appear  when  this  alleged  conversation  took 
place.  It  will  be  noted  that  the  alleged  agreement  was  not 
confined  to  summer-fallowed  land,  but  to  all  the  land  F.  W. 
Rounds  was  working.  For  anything  that  appears  in  the  evi- 
dence the  agreement  may  have  been  made  after  the  mortgages 
were  given.  Witness  George  Emick  testified  that  he  lived 
on  the  Rounds  land  that  season ;  that  he  prepared  the  land  for 
seeding  and  did  a  portion  of  the  seeding,  and  that  so  far  as 
he  knew  C.  W.  Rounds  did  not  do  any  work  on  the  grain  at 
all.  We  do  not  think  the  testimony  of  R.  M.  Rounds  would 
sustain  a  finding  of  ownership  of  any  part  of  the  grain  in 
C.  W.  Rounds. 

Upon  the  entire  evidence  the  court  was  amply  justified  in 
finding  that  the  mortgages  above  mentioned  were  valid  and 
subsisting  liens  upon  the  crop  of  barley,  and  that  the  VoUmer- 
Clearwater  Company  wrongfully  and  unlawfully  took  and 
converted  to  their  own  use  a  portion  of  the  crop. 

Appellant  also  contends  that  the  three  chattel  mortgages 
above  mentioned  refer  to  the  same  undivided  half  of  the 
grain,  and  that  it  was  the  intention  of  the  mortgagor  to  leave 
an  undivided  half  of  the  crop  unencumbered.  This  conten- 
tion cannot  be  sustained.  In  terms  each  mortgage  covers  an 
undivided  half  of  the  whole  crop,  and  it  is  impossible  to  desig- 
nate a  particular  undivided  interest  as  distinguished  from  an- 
other undivided  interest  in  the  same  property.  Each  mort- 
gage covered  an  undivided  half  interest  in  the  entire  crop, 
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and  the  question  of  priority  is  determined  by  the  date  of 
execution  and  record. 

It  cannot  be  determined  from  the  evidence  how  the  trial 
court  arrived  at  the  fact  that  616  sacks  of  barley  were  con- 
verted. According  to  the  evidence  there  were  540  sacks  con- 
verted by  the  Vollmer-Clearwater  Company,  with  ninety  sacks 
still  remaining  in  its  warehouse  to  be  delivered  to  the  per- 
sons entitled  thereto.  The  540  sacks  converted  weighed  63,331 
lbs.,  leaving  10,684  lbs.  still  in  the  company's  warehouse. 

There  remains  only  to  consider  the  proper  measure  of  dam- 
ages to  be  applied  for  the  conversion  of  the  grain.  The  court 
found  that  at  the  time  of  conversion  the  value  of  the  grain 
was  $1  per  cwt.,  and  that  the  highest  market  value  of  the  said 
grain  between  the  time  of  conversion  and  the  time  of  trial 
was  $1.55  per  cwt.  The  admission  of  evidence  as  to  the 
highest  market  value  of  grain  between  the  date  of  conversion 
and  the  date  of  trial  is  specified  by  appellant  as  error. 

Sutherland  on  Damages,  4th  ed.,  section  1109,  says:  "The 
general  rule  of  damages  in  England  and  in  this  country  is 
the  market  value  of  the  property  at  the  time  and  place  of 
conversion  if  it  had  such  value;  and  in  America,  at  least,  in- 
terest is  generally  added  as  a  matter  of  law.  This  rule  is 
based  on  the  assumption  that  such  value  is  beneficially  equal 
to  the  property  itself,  and  that  interest  compensates  for  the 
delay  in  payment  of  that  value  and  the  value  of  the  use  of 
the  property." 

In  8  R.  C.  L.,  at  p.  537,  the  author  of  the  text  states:  *'The 
right  of  interest,  as  a  part  of  the  damages,  in  actions  of  trover 
and  trespass  de  horiis  asportatis,  was  given  first  in  England 
by  Stat.  3  &  4  Wm.  IV;  and  this  right  has  been,  in  general, 
recognized  in  this  country,  not  so  much  on  the  theory  that 
interest  as  such  is  due,  but  rather  that  the  plaintiff  is  entitled 
to  the  fixed  sum  of  money  or  definite  money  value  of  prop- 
erty converted,  and  the  jury  may  give  as  damages  an  amount 
equal  to  interest  on  such  value." 

The  rule  of  damages  quoted  from  Sutherland  is  fhe  correct 
rule  to  apply  to  this  case.  {Continental  Divide  Min.  Inv.  Co. 
V.  BlUey,  23  Colo.  160,  46  Pac.  633;  Unfried  v.  Libert,  20  Ida. 
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708,  at  729,  119  Pac.  885;  Unfried  v.  Libert,  23  Ida.  603,  131 
Pac.  660;  Sears  v.  Lydon,  5  Ida.  358,  49  Pac.  122;  Cowden  v. 
Finney,  9  Ida.  619,  75  Pac.  765;  Cowden  v,  MUls,  9  Ida.  626, 
75  Pac.  766 ;  Hart  v.  Brierley,  189  Mass.  598,  76  N.  E  286 ; 
Mechanics'  etc.  Bank  v.  Farmers'  etc.  Bank,  60  N.  Y.  40; 
Simpson  v.  Alexander,  35  Kan.  225,  11  Pac.  171 ;  Hofreiier  v. 
Schwabland,  72  Wash.  314,  130  Pac.  364.) 

The  rule  of  the  highest  intermediate  value  contended  for 
by  respondents  seems  to  have  been  limited  to  those  cases  of 
conversion  where  the  property  was  of  fluctuating  value.  The 
rule  seems  to  have  arisen  out  of  conversion  and  detention  of 
stocks,  and  to  have  been  applied  to  such  transactions.  We 
do  not  find  that  this  rule  has  been  applied  as  a  measure  of 
damages  for  conversion  of  personal  property  such  as  was  con- 
verted in  the  case  at  bar. 

The  trial  court  failed  to  find  the  date  of  conversion.  This 
is  necessary  in  order  to  fix  the  time  from  which  interest  is  to 
be  computed. 

This  cause  is  remanded  to  the  trial  court  with  instructions 
to  determine  the  date  of  conversion  and  to  modify  the  find- 
ings of  fact  and  conclusions  of  law  so  as  to  give  the  cross- 
plaintiflEs  judgment  for  the  amount  of  grain  converted  at  the 
market  price  of  such  grain  at  the  time  and  place  of  conver- 
sion, with  interest  thereon  to  the  date  of  entering  the  judg- 
ment, and  to  enter  a  decree  of  foreclosure  against  the  ninety 
sacks  remaining  in  the  possession  of  the  Vollmer-Clearwater 
Company.    No  costs  awarded  on  this  appeal. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(June  30,  1W7.) 

H.  S.  MILNER,  Respondent,  v.  C.  W.  PELHAM,  Appellant. 
[166  Pac.  574.] 

Sale  of  Void  County  Warrants — Failure  of  Consideration — ^Impued 
Promise  on  Part  of  Seller  to  Repay  Purchaser. 

1.  Where  one  purchases  county  warrants  from  the  payee  thereof, 
which  warrant  issue  is  thereafter  held  by  the  district  court,  in  a 
proper  action,  to  be  null  and  void,  and  the  county  treasurer  en- 
joined from  paying  the  same,  and  the  order  of  the  county  commis- 
sioners, directing  the  auditor  to  issue  the  warrants,  is  reversed  an4 
vacated,  there  is  a  total  failure  of  consideration  from  the  seller  of 
such  warrants,  since  the  purchaser  did  not  in  fact  receive  the  couRty 
warrants  he  supposed  he  was  buying,  but  only  pieces  of  worthless 
paper. 

2.  Whenever  one  party  has  in  his  possession  money  which  in 
equity  and  good  conscience  belongs  to  another,  the  law  raises  a 
promise  upon  the  part  of  the  first  party  to  repay  such  money. 

3.  Heldf  that  under  the  facts  and  law  of  this  case,  the  trial  court 
committed  no  error  in  instructing  the  jury  to  return  a  verdict  for 
respondent. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.     Hon.  R.  N.  Dunn,  Judge. 

Action  to  recover  for  money  had  and  received.  Directed 
verdict  for  plaintiff.    AffirmecL 

C.  H.  Potts,  for  Appellant. 

There  is  no  implied  warranty  on  the  part  of  one  who  sells 
county  warrants  or  other  securities  that  the  same  are  valid 
or  were  issued  by  proper  legislative  authority.  The  doctrine 
of  caveat  emptor  applies. 

*  *  There  is  an  implied  warranty  of  genuineness  on  a  sale  of 
notes,  bonds,  or  other  securities.  There  is,  however,  no  im- 
plied warranty  that  municipal  oflScers  who  issued  the  securi- 
ties sold  have  lawful  authority  to  do  so.''  (35  Cyc.  396; 
Otis  V,  Cullum,  92  U.  S.  447,  23  L.  ed.  496 ;  Sutro  v.  Rhodes, 
92  Cal.  117,  28  Pac.  98;  Crocker-Woolworth  Nat.  Bank  v. 
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Nevada  Bank,  139  Cal.  564,  96  Am.  St.  169,  73  Pac.  456,  63 
L.  R.  A.  245;  Harvey  v.  Dale,  96  Cal.  160,  31  Pac.  14;  0 'Sul- 
livan V.  GnffitJi,  153  Cal.  502,  95  Pac.  873,  96  Pac.  323 ;  White 
V,  Robinson,  50  Mich.  73,  14  N.  W.  704;  Christy  v.  Sullivan, 
60  Cal.  337.) 

Black  &  Wernette,  for  Respondent. 

Respondent  in  the  case  at  bar  did  not  get  county  warrants 
which  he  bargained  for,  but  only  got  worthless  similitudes 
of  such  warrants,  which  were  of  no  value  whatever,  for  the 
money  he  paid  for  them,  which  were  invalid  when  sold  by 
appellant  to  respondent.  (Pugh  v.  Moore,  44  La.  Ann.  209, 
10  So.  710 ;  Rogers  v,  Walsh,  12  Neb.  28,  10  N.  W.  467 ;  Walsh 
V,  Rogers,  15  Neb.  309,  18  N.  W.  135;  Terry  v.  Bissell,  26 
Conn.  23;  Levy  v.  First  Nat.  Bank,  27  Neb.  557,  43  N.  W. 
354.) 

An  action  for  money  had  and  received  will  lie  to  recover 
money  paid  by  plaintiff  to  defendant  for  a  consideration 
which  has  wholly  failed,  unless  the  failure  of  consideration  is 
due  to  some  fault  on  the  part  of  plaintiff  himself.  (Keller  v. 
Hicks,  22  Cal.  457,  83  Am.  Dec.  78;  Meyer  v.  Richards,  163 
U.  S.  385,  16  Sup.  Ct.  1148,  41  L.  ed.  199 ;  Benjamin  on  Sales, 
4th  Am.  ed.,  sees.  600,  607 ;  Vtley  v.  Donaldson,  94  U.  S.  29, 
24  L.  ed.  54;  Flandrow  v,  Hammond,  148  N.  Y.  129,  42  N.  E. 
511;  Wood  V,  Sheldon,  42  N.  J.  L.  421,  36  Am.  Rep.  523.) 

If  a  warrant  was  sold  which  was  null  and  void,  the  vendor 
would  be  liable  to  refund  the  consideration  to  the  vendee  if 
the  instrument  were  not  valid  and  legal  according  to  its  pur- 
pose.    (1  Daniel  on  Negotiable  Instruments,  6th  ed.,  543.) 

BUDGE,  C.  J. — ^Respondent  brought  this  action  against 
appellant  to  recover  the  sum  of  $704,  which  he  had  thereto- 
fore paid  appellant  for  four  Kootenai  county  warrants, 
drawn  on  the  current  expense  fund  of  said  county.  The  $700 
represented  the  face  value  of  the  warrants  and  the  $4  the 
accrued  interest. 

Respondent  alleged  in  his  complaint  that  he  had  received 
the  warrants  in  good  faith,  and  thought  that  they  were  valid 
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and  could  and  would  be  paid  out  of  the  current  funds  of 
Kootenai  county,  but  when  he  had  received  the  warrants,  as 
aforesaid,  an  action  was  commenced  in  the  district  court  in 
and  for  Kootenai  county,  as  a  result  of  which  action  the  war- 
rants were  declared  and  held  to  be  null  and  void;  that  the 
treasurer  of  the  county  was  enjoined  from  paying  the  same 
and  the  order  of  the  county  commissioners,  which  had  there- 
tofore been  entered,  directing  the  auditor  to  issue  the  war- 
rants was  reversed  and  vacated ;  that  thereafter  he  requested 
appellant  to  repay  the  sum  paid  for  the  warrants,  which 
appellant  refused  to  do ;  that  by  reason  of  the  warrants  being 
void  there  was  a  total  failure  of  consideration  from  the  appel- 
lant to  respondent  for  the  said  sum  of  $704;  and  that  for 
this  reason  appellant  impliedly  agreed  and  promised  to  pay 
respondent  the  said  sum,  together  with  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  April  7,  1914, 
that  being  the  date  that  the  warrants  were  sold  and  trans- 
ferred by  appellant  to  respondent. 

A  second  count  is  set  up  in  the  complaint  in  substance  con- 
taining the  same  allegations  as  the  first,  with  an  additional 
allegation  that  at  the  time  of  the  sale  appellant  had  orally 
guaranteed  that  the  warrants  were  good  and  valid. 

A  demurrer  was  interposed  to  the  complaint,  which  was 
overruled  and  appellant  filed  an  answer,  specifically  denying 
the  allegations  of  the  complaint  and  setting  up  as  an  affirma- 
tive defense  that  at  the  request  of  respondent  he  had  sold 
all  of  his  right,  title  and  interest  in  and  to  the  warrants  to 
respondent  for  the  sum  mentioned  in  the  complaint;  that 
upon  the  payment  of  the  sum  appellant  assigned  each  of  the 
warrants  to  respondent  by  writing  his  name  across  the  back 
thereof;  that  his  signature  was  placed  on  the  back  of  said 
warrants  for  the  sole  purpose  of  assigning  his  interest  in  them 
to  respondent,  which  respondent  knew;  that  before  purchas- 
ing said  warrants  respondent  made  an  investigation  on  his 
own  behalf  of  the  conditions  upon  which  they  had  been  issued 
and  was  fully  apprised  of  all  the  facts  in  connection  with 
them,  and  relied  upon  his  own  investigation  and  not  upon 
any  representation  or  statement  of  appellant  or  upt)n  the  sig- 
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nature  of  appellant  written  upon  the  back  of  them;  that  re- 
spondent had  equal  opportunity  and  means  of  knowledge  with 
appellant  to  ascertain  whether  or  not  the  warrants  were  good 
and  valid  and  were  legal  obligations  of  said  Kootenai  county, 
and  ought  to  be  estopped  from  stating  or  claiming  that  he 
purchased  them  because  of  any  representations  or  statements 
of  appellant  with  reference  thereto,  or  because  of  appellant 
signing  them  and  writing  his  name  on  the  back  thereof. 

The  facts,  so  far  as  material,  are  as  follows:  Some  time 
prior  to  the  7th  day  of  April,  1914,  the  board  of  county  com- 
missioners of  Kootenai  county  had  undertaken  to  purchase, 
for  the  use  of  the  county  assessor,  certain  plots  and  estimates 
of  timber,  based  upon  cruises  of  a  portion  of  a  former  Indian 
reservation  in  said  county,  and  in  payment  therefor  had  or- 
dered the  auditor  to  issue  county  warrants,  drawn  on  the 
current  expense  fund  of  the  county,  in  favor  of  appellant. 
On  the  7th  day  of  April,  1914,  appellant  sold,  assigned  and 
transferred  the  warrants  to  the  respondent  and  received  there- 
for $704,  said  sum  being  the  face  value  of  the  warrants  plus 
the  accrued  interest,  and  at  the  time  indorsed  his  name  on 
the  back  of  each  of  said  warrants.  Thereafter  an  appeal  was 
taken  from  the  order  of  the  board  of  county  commissioners, 
directing  the  warrants  to  be  driawn,  and  the  district  court, 
after  hearing  said  appeal,  decreed  the  warrants  to  be  null  and 
void,  upon  the  ground  that  they  were  illegally  issued.  The 
court  instructed  the  jury  to  find  a  verdict  in  favor  of  the 
respondent,  which  it  did  and  judgment  was  entered  thereon. 

This  appeal  is  from  the  judgment.  Appellant's  brief  con- 
tains seven  assignments  of  error.  The  solution  of  the  whole 
case  depends  upon  the  questions  raised  by  the  4th  and  5th 
assignments  of  error,  which  are  in  substance  that  the  court 
erred  in  instructing  the  jury  to  find  a  verdict  for  respondent. 
The  sole  question  presented  is,  whether  or  not,  under  the  cir- 
cumstances of  their  sale,  the  warrants  were  a  good  considera- 
tion for  the  money  which  respondent  paid  for  them. 

The  evidence  shows  that  there  was  nothing  about  the  war- 
rants in  question  to  distinguish  them  from  any  other  Kootenai 
county  warrants,  drawn  on  the  current  expense  fund.    The 
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question  of  warranty  or  guaranty  does  not  enter  into  the  case 
as  disclosed  by  the  evidence.  Respondent  purchased  Kootenai 
county  warrants  but  he  did  not  receive  Kootenai  county  war- 
rants,  what  he  did  receive  was  merely  four  pieces  of  worth- 
less paper,  on  their  faces  similar  in  all  respects  to  valid 
Kootenai  county  warrants.  Such  was  the  holding  in  Rogers 
V.  WalsK,  12  Neb.  28,  10  N.  W.  467.  The  view  there  taken 
was  affirmed  in  the  same  case  on  another  appeal.  {Walsh  v. 
Rogers,  15  Neb.  309,  18  N.  W.  135.)  These  cases  have  been 
followed  as  authority  and  quoted  with  approval  in  Logan 
County  Bank  v.  Farmers'  Nat,  Bank  (Okl.),  155  Pac.  561- 
563 ;  Martin  v.  Button,  90  Neb.  34, 132  N.  W.  727,  36  L.  B.  A., 
N.  S.,  602 ;  Bank  of  Commerce  v.  Ruffin,  190  Mo.  App.  124, 175 
S.  W.  303-307,  and  in  the  well-considered  case  of  Meyer  v. 
Richards,  163  U.  S.  385, 16  Sup.  Ct.  1148,  41  L.  ed.  199.  The 
latter  case  distinguishes  the  case  of  Otis  v.  Cullum,  92  U.  S. 
447,  23  L.  ed.  496,  upon  which  appellant  seems  largely  to  rely. 

The  same  principle  was  applied  at  an  early  day  by  the  Cali- 
fornia court  in  the  case  of  Kreutz  v.  Livingston,  15  Cal.  344. 
The  latter  case  has  been  followed  in  Dashaicay  Assn.  v. 
Rogers,  79  Cal.  211,  21  Pac.  742;  Ehrman  v.  Rosenthal,  117 
Cal.  491,  49  Pac.  460;  Gregory  v.  Clabrough's  Exrs.,  129  CaL 
475,  62  Pac.  72. 

The  principle  involved  is  the  one  which  lies  at  the  very 
foundation  of  all  ^ii^si-contractual  obligations,  and  is  based 
primarily  upon  questions  of  equity  and  good  conscience. 
Whenever  one  party  has  in  his  possession  money  which  in 
equity  and  good  conscience  belongs  to  another,  the  law  raises 
a  promise  upon  his  part. to  repay  it.  The  principle  is  well 
stated  in  the  portion  of  the  opinion  in  Kreutz  v.  Livingston, 
supra,  which  quotes  in  part  from  the  opinion  of  Parker,  C.  J., 
in  Hall  v.  Marston,  17  Mass.  575,  as  follows : 

**The  principle  of  this  doctrine  is  reasonable,  and  consistent 
with  the  character  of  the  action  of  assumpsit  for  money  had 
and  received.  There  are  many  cases  in  which  that  action  is 
supported  without  any  privity  between  the  parties  other  than 
what  is  created  by  law.  Whenever  one  man  has  in  his  hands 
the  money  of  another,  which  he  ought  to  pay  over,  he  is  liable 
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to  this  action,  although  he  has  never  seen  or  heard  of  the  party 
who  has  the  right.  When  the  fact  is  proved  that  he  has  the 
money,  if  he  cannot  show  that  he  has  legal  or  equitable  ground 
for  retaining  it,  the  law  creates  the  privity  and  the  promise. ' ' 

It  is  clear  from  the  facts  and  the  foregoing  authorities  that 
the  trial  court  committed  no  error  in  instructing  the  jury  in 
this  case  to  return  a  verdict  for  respondent. 

"We  have  examined  the  other  assignments  of  error  and  find 
them  without  merit.  The  judgment  is  therefore  afl5rmed. 
Costs  awarded  to  respondent, 

Morgan  and  Rice,  JJ.,  concur. 


(July  2,  1917.) 

HORACE  M.  DAVENPORT,  MILTON  J.  PLOHR, 
CHARLES  W.  BETTS,  CHARLES  F.  ASP, 
CHARLES  W.  BETTS,  Administrator  of  the  Estate 
of  BARRY  N.  HILLARD,  Deceased,  WILLIAM  M. 
CLARK,  THOMAS  KEELY,  BEN  STANLEY  REV- 
ETT,  JOHN  H.  WOURMS  and  CONSOLIDATED  IN- 
TERSTATE-CALAHAN  MINING  COMPANY,  a  Cor- 
poration, Respondents,  v.  PATRICK  BURKE,  Appellant. 

[167  Pac.  481.] 

CoNpLicT  IN  Evidence  —  Principal  and  Agent  —  Fraud  bt  Agent — 
Benefits  Retained  by  Principal — Constructive  Trusts. 

1.  In  a  suit  in  equity,  sa  well  as  in  an  action  at  law,  a  finding 
of  fact  made  hj  the  trial  judge,  who  has  had  the  benefit  of  observ- 
ing the  demeanor  of  witnesses  upon  the  stand  and  of  listening  to 
their  testimony,  will  not  be  disturbed,  because  of  conflict,  if  the 
evidence  in  support  of  the  finding,  if  uncontradicted,  is  sufficient  to 
sustain  it. 

2.  The  fraud  of  an  agent  is  within  the  course  of  his  employment 
where,  in  committing  it,  he  is  endeavoring  to  promote  his  principal's 
business  within  the  scope  of  the  actual  or  apparent  authority  con- 
ferred upon  him  for  that  purpose. 
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3.  Acts  of  fraud  by  an  a^nt,  committed  in  the  course  of  his 
employment,  are  binding  on  his  principal,  even  though  the  principal 
did  not  in  fact  know  of  or  authorize  their  commission. 

4.  A  principal  who  retains  benefits  derived  from  the  fraudulent 
conduct  of  his  agent  is  chargeable  with  the  instrumentality  em- 
ployed by  the  latter  in  carrying  out  the  fraudulent  purpose,  and 
will  not  be  permitted  to  disclaim  responsibility  and  retain  the  fruits 
of  the  fraudulent  transaction. 

5.  Constructive  trusts  are  raised  by  equity  for  the  purpose  of 
working  out  right  and  justice,  where  there  was  no  intention  of  the 
trustee  to  create  such  a  relation.  Where  a  party  obtains  the  legal 
title  to  property  by  fraud,  violation  of  confidence,  or  of  a  fiduciary 
relation,  or  in  any  other  unconscientious  manner,  so  that  he  cannot 
equitably  retain  it,  because  it  really  belongs  to  another,  equity  will 
impress  a  constructive  trust  upon  it  in  favor  of  the  one  who  in  good 
conscience  is  entitled  to  it,  and  will  recognize  him  as  the  beneficial 
owner. 

[As  to  effect  of  principars  retention  of  benefit  of  loan  procured 
by  agent  without  authority,  see  notes  in  Ann.  Oaa.  1913E,  1115; 
Ann.  Cas.  1916A,  184.] 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  John  M.  Flynn,  Pre- 
siding Judge. 

Suit  to  quiet  title  and  for  injunction.  Judgment  for 
plaintiffs  and  cross-defendant.    Reversed. 

Pred  L.  Tiffany  and  Robertson  &  Miller,  for  Appellant. 

A  principal  cannot  claim  the  fruits  of  fraud  perpetrated 
by  his  agent,  whether  he  knew  of  the  fraud  or  not,  and  even 
when  the  agent  acts  within  the  scope  of  his  authority  and  is 
instructed  to  make  no  false  statements.  {Nelson  v.  Title 
Trust  Co,,  52  Wash.  258,  100  Pac.  730;  Griswold  v.  Oelhie, 
126  Pa.  St.  353, 12  Am.  St.  878,  17  Atl.  673;  Salina  Merc.  Co. 
V.  Stiefel,  82  Kan.  7-14,  107  Pac.  774;  Freeman  v.  P.  P. 
Harbaugh  Co.,  114  Minn.  283,  130  N.  W.  1110;  Dresher  v. 
Becker,  88  Neb.  619,  130  N.  W.  275;  Reed  v.  HaUoway  (Tex. 
Civ.),  127  S.  W.  1189;  20  Cyc.  85.) 

Where  a  trustee,  agent  or  employee  cannot  purchase  in 
bis  behalf  as  against  his  principal  or  cestiii  que  tntst,  he 
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cannot  purchase  for  a  third  person.     {Michoud  v.  Oirod, 
4  How.  (U.  S.)  504,  11  L.  ed.  1077.)    . 

James  E.  Gyde,  Prank  H.  Graves  and  W.  G.  Graves,  for 
Respondents. 

In  a  suit  of  equity,  as  well  as  in  an  action  at  law,  the 
findings  of  a  trial  judge  will  not  be  disturbed  where  there 
is  a  conflict  in  the  evidence  and  the  witnesses  were  pro- 
duced in  court.  {Stuart  v.  Haiiser,  9  Ida.  53,  72  Pac.  719; 
Morrow  v.  Matthew,  10  Ida.  423,  79  Pac.  196;  Hufton  v. 
Hufton,  25  Ida.  96,  136  Pac.  605;  Cameron  Lhr.  Co.  v. 
Stack-Gihhs  Lbr.  Co.,  26  Ida.  626,  144  Pac.  1114;  Darry  v. 
Cox,  28  Ida.  519,  155  Pac.  660;  Jensen  v.  Bumgarner,  28 
Ida.  706,  156  Pac.  114;  Wolf  v.  Eagleson,  29  Ida.  177,  157 
Pac.  1122.) 

When  an  agent  undertakes  to  represent  two  principals,  and 
their  interests  conflict  in  the  subject  matter  of  the  agency, 
if  both  are  equally  innocent  there  is  no  rule  of  reason  or  law 
which  permits  one  principal  to  be  charged  with  all  the  con- 
sequences of  the  agent's  double  dealing,  and  the  other  to 
obtain  all  the  benefits  of  what  the  agent  did.  {Kennedy  v. 
Green,  3  Mylne  &  K.  699,  40  Eng.  Reprint,  399;  2  R.  C.  L. 
965;  Benedict  v.  Arnoux,  154  N.  Y.  715,  49  N.  E.  326;  Melms 
V,  Pabst  Brg.  Co.,  93  Wis.  153,  57  Am.  St.  899,  66  N.  W. 
518.) 

Where  there  are  equal  equities,  the  first  in  order  of  time 
shall  prevail.  (1  Pomeroy,  Eq.  Jur.,  3d  ed.,  413.)  Where 
there  is  equal  equity,  the  law  must  prevail.  (1  Pomeroy  Eq. 
Jur.,  3d  ed.,  417.) 

MORGAN,  J. — This  case  has  heretofore  been  before  this 
court  upon  appeal  from  a  judgment  on  the  pleadings. 
(Davenport  v.  Burke,  27  Ida.  464,  149  Pac.  511.)  That 
judgment  was  reversed  and  the  cause  remanded  for  further 
proceedings.  Whereupon  appellant,  defendant  in  the  court 
below,  applied  for  and  procured  an  order  of  the  trial  court 
permitting  him  to  file  a  third  amended  answer  and  cross- 
complaint  and  to  make  the  Consolidated  Interstate-Calahan 
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Mining  Company,  a  corporation,  hereinafter  referred  to  as 
the  mining  company,  a  party.  The  answer  and  cross-com- 
plaint was  filed  and  the  plaintiflfe  and  the  mining  company 
jointly  answered  the  cross-complaint.  Upon  the  issues 
framed  by  the  complaint,  the  substance  of  which  will  be 
found  in  the  opinion  in  D<wenport  v,  Burke,  supra,  the  third 
amended  answer  and  cross-complaint  and  the  answer  to  the 
cross-conrfplaint,  a  trial  was  had  before  the  court  without 
a  jury,  which  resulted  in  judgment  for  the  plaintiffs  and  the 
mining  company,  from  which  the  defendant  has  appealed. 

In  June,  1912,  and  prior  thereto,  Horace  M.  Davenport, 
Milton  J.  Flohr,  Charles  W.  Betts,  Charles  P.  Asp,  William 
M.  Clark,  Thomas  Keely,  Ben  Stanley  Revett  and  the  estate 
of  Barry  N.  Hillard,  deceased,  of  which  Charles  W.  Betts  was 
administrator,  hereinafter  referred  to  as  the  original  owners, 
owned  certain  mining  claims  located  in  Shoshone  county,  title 
to  which  is  the  subject  of  this  action. 

Some  time  prior  to  June,  1912,  negotiations  were  entered 
into  between  appellant  and  these  original  owners  which  re- 
sulted in  a  contract  being  executed,  dated  June  3,  1912, 
whereby  appellant  procured  an  option  to  purchase  the  min- 
ing claims  for  the  sum  of  $160,000.  This  contract,  for  the 
purpose  of  convenience,  was  expressed  in  two  papers.  One 
providing  for  the  payment  of  $115,000  to  certain  of  the 
owners,  the  other  of  $45,000  to  certain  others,  and  by  the 
terms  thereof  $16,000  was  to  be  due  and  payable  on  or  before 
December  3,  1912,  $32,000  on  or  before  April  3,  1913,  $32,000 
on  or  before  October  3,  1913,  and  $80,000  on  or  before  April 
3,  1914.  By  Ihe  terms  of  the  contract  appellant  was  to  be  let 
into  immediate  possession  of  the  property ;  however,  it  appears 
from  the  record,  as  a  matter  of  fact,  he  was  already  in  pos- 
session and  had  been  for  sometime  prior  to  its  execution.  It 
was  further  provided  that  appellant  should  have  the  right 
to  mine,  extract  and  ship  such  ore  as  was  encountered  during 
the  course  of  development  work,  not  lying  or  contained 
within  the  boundaries  of  the  underground  works  as  the  same 
existed  at  the  time  of  the  execution  of  the  agreement,  but 
that  no  right  was  given  him  to  stope  upon  the  ore  bodies 
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discovered,  or  thereafter  to  be  discovered.  Time  was  made 
the  essence  of  the  agreement,  and  it  was  provided  that  if  ap- 
pellant should  fail  to  make  the  payments  or  any  of  them 
when  due,  the  contract  should  be  void  and  the  amounts  there- 
tofore paid  should  be  retained  by  the  original  owners  and  that 
appellant's  right  to  possession  of  the  property  should  cease. 

On  the  4th  day  of  December,  1912,  appellant  having  failed 
to  fully  make  the  first  payment,  the  owners  declared  his  rights 
forfeited  and  entered  into  a  contract  with  respondent,  John 
H.  Wourms,  similar  in  all  important  particulars  to  that  there- 
tofore entered  into  with  appellant,  except  that  the  first  pay- 
ment of  $16,000  was  made  immediately  upon  the  signing  of 
the  agreement  and  the  subsequent  payments  were  to  be  made 
on  or  before  the  3d  day  of  August,  1913,  the  3d  day  of  De- 
cember, 1913,  and  the  3d  day  of  June,  1914,  respectively.  The 
first  payment,  as  well  as  those  subsequently  falling  due,  was 
made  by  Wourms  with  money  furnished  him  for  that  pur- 
pose by  the  mining  company.  The  original  owners  conveyed 
title  to  the  property  by  deed  to  Wourms  and  he,  subsequently, 
deeded  it  to  the  mining  company. 

Appellant's  assignments  of  error,  which  are  numerous,  will 
not  be  separately  discussed.  He  makes  two  principal  con- 
tentions, a  consideration  of  which,  we  believe,  will  be  de- 
cisive of  this  case : 

(1)  That  it  was  orally  agreed  between  himself  and  the 
original  owners  that  the  date  of  his  first  payment  should  be 
February  19,  1913,  and  that  he  was  to  be  permitted  to  extract 
and  ship  ore  from  the  mine  other  than  in  the  course  of  develop- 
ment work;  that  through  a  fraud,  perpetrated  upon  him  by 
and  on  behalf  of  the  original  owners,  the  date  of  his  first  pay- 
ment was  expressed  in  the  written  contract  as  December  3, 
1912,  and  he  was  prohibited  from  extracting  and  shipping  any 
ore,  except  that  necessary  to  be  removed  in  legitimately  ex- 
ploring and  developing  the  mine. 

(2)  That  Wourms,  who  was  his  attorney,  regularly  em- 
ployed to  safeguard  his  interests  under  the  contract,  acting 
for  and  in  collusion  with  the  mining  company,  defrauded  and 
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misled  him  into  allowing  his  rights  to  be  forfeited  and  then, 
in  hostility  to  him,  purchased  the  property. 

It  may  be  said,  with  respect  to  appellant's  contention  first 
above  stated,  that  the  trial  court  found  the  facts  against  him 
and,  while  there  is  sharp  conflict  in  the  evidence  upon  that 
point,  we  are  governed  by  a  well-established  rule  to  the  effect 
that  in  a  suit  in  equity,  as  well  as  in  an  action  at  law,  a  find- 
ing of  fact  made  by  the  trial  judge,  who  has  had  the  benefit 
of  observing  the  demeanor  of  witnesses  upon  the  stand  and 
of  listening  to  their  testimony,  will  not  be  disturbed,  because 
of  conflict  if  the  evidence  in  support  of  the  finding,  if 
uncontradicted,  is  sufficient  to  sustain  it.  {Stuart  v.  Hauser, 
9  Ida.  53,  72  Pac.  719 ;  Morrow  v.  Matthew,  10  Ida.  423,  79 
Pac.  196 ;  Ilufton  v,  Hufton,  25  Ida.  96,  136  Pac.  605 ;  Cam^ 
eron  Lbr,  Co.  v.  Stack-Gibbs  Lbr.  Co.,  26  Ida.  626,  144  Pac. 
1114;  Darry  v.  Cox,  28  Ida.  519,  155  Pac.  660;  Jensen  v, 
Bumgarner,  28  Ida.  706,  156  Pac.  114;  Wolf  v,  Eagleson,  29 
Ida.  177,  157  Pac.  1122.)  Applying  this  rule,  an  examination 
of  the  record  discloses  that  there  is  sufficient  evidence  to  sus- 
tain the  action  of  the  trial  judge  in  finding,  as  a  fact,  that 
the  terms  and  conditions  of  the  oral  agreement  between  the 
parties  were  incorporated  in  the  written  contract. 

Upon  the  second  point,  the  trial  judge  found  that  respond- 
ent, Wourms,  was,  in  the  year  1912,  and  had  been  for  some 
time  prior  thereto,  a  practicing  attorney  at  law  in  the  state  of 
Idaho  and  was  well  known  to  and  upon  friendly  terms  with 
appellant ;  that  on  or  about  the  18th  day  of  November,  1912, 
appellant  went  from  Wallace,  Idaho,  to  Spokane,  Washington, 
for  the  purpose  of  employing  an  attorney  to  represent  him  in 
the  controversy  between  himself  and  the  original  owners  with 
reference  to  the  contract,  as  before  stated;  that  after  his 
arrival  in  Spokane  he  was  approached  by  Wourms,  to  whom 
he  stated  what  his  business  there  was  and  the  claims  he  was 
making  in  regard  to  the  terms  of  the  contract  and  his  rights 
thereunder;  that  upon  his  stating  the  fact  that  he  was  in 
Spokane  for  the  purpose  of  securing  an  attorney,  Wourms  told 
him  that  he  and  appellant  had  always  been  friends  and  that 
he  could  and  would  represent  him  in  securing  the  rights 
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he  claimed;  that  appellant  then  fully  disclosed  the  claims  he 
was  making  with  reference  to  his  rights  as  against  the  original 
owners  and  made  a  full  and  complete  statement  of  all  the 
alleged  terms  of  the  contract;  that  he  thereupon  employed 
Wourms  to  act  as  his  attorney  in  the  matter  and  paid  him  a 
retaining  fee  and  Wourms  accepted  the  employment  and  the 
fee  and  undertook  to  act  as  appellant's  attorney;  that  on 
November  19,  1912,  Wourms  wrote  a  letter  to  the  Graeselli 
Chemical  Company  of  Park  City,  Utah,  stating  that  appellant 
had  employed  him  as  his  attorney  to  straighten  out  his  affairs, 
and  wherein  he  asked  for  a  copy  of  a  letter  sent  to  appellant 
by  that  company  and  which  appellant  claimed  had  been 
intercepted  by  respondent,  Betts;  that  on  the  23d  day  of 
November,  1912,  Wourms,  as  appellant's  attorney,  prepared 
a  notice  to  the  original  owners,  which  was  transmitted  to 
them,  wherein  he  demanded  a  bond  or  option  to  purchase  the 
mining  property  on  the  terms  and  conditions  agreed  upon 
between  them  during  their  negotiations  prior  to  the  3d  day  of 
June,  1912,  and  stating  that  unless  they  complied  with  his 
demand  within  fifteen  days  from  the  date  of  the  notice  he 
would  institute  suit  for  specific  performance  and  for  dam- 
ages sustained  by  him  through  their  failure  to  live  up  to  the 
agreement ;  that  appellant  had  several  conversations  and  con- 
sultations with  Wourms  at  different  times  with  reference  to 
.  his  claims  under  the  contract ;  that  on  about  the  16th  day  of 
December,  1912,  Wourms  informed  appellant  that  he  had 
been,  for  a  long  period  of  time  prior  thereto,  in  the  employ 
of  the  mining  company,  that  the  company  was  desirous  of 
purchasing  the  property  in  question  and  that  he,  Wourms, 
would  have  to  represent  the  mining  company  with  relation 
to  the  purchase  and  could  not  further  represent  appellant 
in  the  matter. 

In  view  of  this  finding  of  facts,  which  is  based  upon  uncon- 
tradicted evidence,  the  conclusions  of  law  and  judgment  in 
this  case  are  erroneous. 

The  trial  judge  further  found,  as  a  fact,  that  Wourms  had 
been  attorney  for  the  mining  company  for  more  than  one  year 
prior  to  November,  1912,  and  that  at  no  time  during  these 
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transactions  did  it  have  any  knowledge  or  notice  of  the  rela- 
tions between  Wourms  and  appellant,  but  supposed  that 
Wourras  was  acting  as  its  counsel  in  relation  to  the  proposed 
purchase  of  the  property  unembarrassed  by  any  conflicting 
professional  engagements. 

The  evidence  tending  to  support  the  finding  that  the  min- 
ing company  had  no  notice  that  Wourms  was  acting  as  at- 
torney for  appellant  consists  of  the  testimony  of  its  then 
general  manager  who  stated  he  had  no  information  of  the 
fact  and  did  not  suspect,  at  the  time  Wourms  was  acting  for 
the  mining  company  in  negotiating  for  the  option,  that  he 
had  any  professional  relation  with  appellant,  and  the  first 
time  he  knew  of  it  was  in  the  courtroom  while  the  case  was 
on  trial. 

Whether  this  testimony  is  sufficient  to  sustain  the  finding 
that  the  mining  company  had  no  notice  of  the  relation  of  at- 
torney and  client  existing  between  appellant  and  Wourms, 
other  than  that  derived  from  the  knowledge  of  Wourms,  we  do 
not  deem  it  necessary  to  decide. 

The  uncontradicted  evidence  shows  that  Wourms  prevailed 
upon  appellant,  who  was  uneducated,  never  having  gone  to 
school  a  day  in  his  life,  and  signed  his  name  for  the  first  time 
after  he  was  thirty  years  old,  and  was,  because  of  his  lack 
of  skill  and  learning,  greatly  in  need  of  the  services  of  a 
conscientious  and  competent  attorney,  to  not  employ  counsel 
other  than  himself;  that  during  all,  or  almost  all,  the  time  he 
was  so  employed  he  was  negotiating  with  the  original  owners 
for  the  purchase,  in  his  own  name,  of  the  mining  claims 
upon  which  appellant  had  a  valid  written  contract  or  option, 
which,  by  its  terms,  would  expire  on  December  3,  1912 ;  that 
on  November  23,  1912,  he  advised  and  procured  appellant 
to  issue  a  notice  to  the  original  owners  granting  them  fifteen 
days  within  which  to  conform  to  the  agreements  it  was  con- 
tended they  had  made  with  him,  w^ell  knowing  that,  before 
the  expiration  of  that  time,  the  written  option  to  purchase 
would  expire,  thus  permitting  him  to  avail  himself  of  the 
negotiations  he  was  making  with  the  owners  for  the  pur- 
chase of  the  property  by  himself  for  the  mining  company. 
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That  in  procuring  this  title,  with  the  mining  company's 
money  and  for  its  use  and  benefit,  Wourms  acted  as  its  agent 
cannot  be  doubted ;  that  he  was  directed  by  his  principal  late 
in  November  or  early  in  December,  1912,  to  procure  the 
title  for  it  is  made  manifest  by  the  record,  and  that  while 
so  doing,  and  acting  within  the  scope  of  his  agency,  he  de- 
frauded appellant,  lulled  his  mind  into  a  sense  of  confidence 
and  repose,  and,  to  the  end  that  the  fraud  might  be  per- 
petrated, caused  him  to  permit  his  option  to  expire  without 
seeking  the  guidance  of  other  counsel  or  otherwise  protecting 
himself  is  equally  clear.  **It  may  be  stated  broadly  that  the 
tort  of  an  agent  is  within  the  course  of  his  employment  where 
the  agent  in  performing  it  is  endeavoring  to  promote  his 
principal's  business  within  the  scope  of  the  actual  or  apparent 
authority  conferred  upon  him  for  that  purpose."  (2  C.  J, 
853.) 

A  rule  of  law,  applicable  to  this  case,  is  correctly  stated  in 
2  C.  J.  849,  as  follows:  '*Acts  of  fraud  by  the  agent,  com- 
mitted in  the  course  or  scope  of  his  employment,  are  also 
binding  on  the  principal,  even  though  the  principal  did  not 
in  fact  know  of  or  authorize  the  commission  of  the  fraudulent 

acts "     (See,  also,  Batik  of  Commerce  v,  Hoeber,  88 

Mo.  37,  57  Am.  Rep.  359;  Haskell  v,  Starbird,  152  Mass.  117, 
23  Am.  St.  808,  25  N.  E.  14;  Fifth  Avenue  Bank  v.  Forty- 
second  St.  etc,  Ry.  Co.,  137  N.  Y.  231,  33  Am.  St.  712,  19 
L.  R.  A.  331.) 

In  the  case  last  above  cited,  the  court,  quoting  from  Story 
on  Agency,  9th  ed.,  sec.  452,  states  the  rule  as  follows: 

**The  principal  is  to  be  'held  liable  to  third, persons  in  a 
civil  suit  for  the  frauds,  deceits,  concealments,  misrepresenta- 
tions, torts,  negligences,  and  other  malfeasan/^es,  or  mis- 
feasances, and  omissions  of  duty,  of  his  agent  in  the  course 
of  his  employment,  although  the  principal  did  not  authorize, 
or  justify,  or  participate  in,  or,  indeed,  know  of  such  mis- 
conduct, or  even  if  he  forbade  the  acts,  or  disapproved  of 
them.'" 

The  supreme  court  of  Nebraska,  in  case  of  Dresher  v. 
Becker,  88  Neb.  619,  130  N.  W.  275,  said;  '*A  principal  who 
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retains  benefits  derived  from  the  fraudulent  conduct  of  his 
agent  is  chargeable  with  the  instrumentality  employed  by 
the  latter  in  carrying  out  the  fraudulent  purpose."  He  will 
not  be  permitted  to  disclaim  responsibility  and  retain  the 
benefits  of  the  fraudulent  transaction.  {Nelson  v.  Title  dk 
Tnvst  Co,,  52  Wash.  258,  100  Pac.  730;  Western  Mfg,  Co,  v. 
Cotton  &  Long,  126  Ky.  749, 104  S.  W.  758, 12  L.  R.  A.,  N.  S., 
427 ;  RJioda  v.  Annis,  75  Me.  17,  46  Am.  Rep.  354;  P.  Sullivan 
Co.  v.  Ramsey   (Tex.  Civ.),  155  S.  W.  580.) 

The  supreme  court  of  Oregon,  in  Clongh  v.  Dawson,  69  Or. 
52,  138  Pac.  233,  quoting  from  1  Pom.  Eq.  Jur.,  3d  ed.,  sec. 
155,  points  the  way  to  a  remedy  in  this  case,  as  follows:  . 

**  Constructive  trusts  are  raised  by  equity  for  the  purpose 
of  working  out  right  and  justice,  where  there  was  no  inten- 
tion of  the  party  to  create  such  a  relation,  and  often  directly 
contrary  to  the  intention  of  the  one  holding  the  legal  title. 
....  If  one  party  obtains  the  legal  title  to  property,  not 
only  by  fraud  or  by  violation  of  confidence  or  of  fiduciary 
relations,  but  in  any  other  unconscientious  manner,  so  that  he 
cannot  equitably  retain  the  property  which  really  belongs  to 
another,  equity  carries  out  its  theory  of  a  double  ownership, 
equitable  and  legal,  by  impressing  a  constructive  trust  upon 
the  property  in  favor  of  the  one  who  is  in  good  conscience 
entitled  to  it,  and  who  is  considered  in  equity  as  the  benefi- 
cial owner." 

The  judgment  is  reversed  with  directions  to  the  trial  court 
to  vacate  and  set  aside  the  injunction  heretofore  issued  and  to 
enter  a  decree:  1.  Awarding  immediate  possession  of  the 
lands  and  premises  described  in  the  complaint  and  in  the  third 
amended  answer  and  cross-complaint,  together  with  the  ap- 
purtenances thereunto  belonging,  to  the  appellant ;  2.  Fixing 
a  reasonable  time,  to  commence  to  run  upon  appellant  being 
placed  in  full  possession  of  the  property,  within  which  he 
shall  pay  to  the  clerk  of  the  district  court,  for  the  use  and 
benefit  of  the  mining  company,  the  sum  of  $160,000  less  the 
sum  of  $175,  which  latter  amount  the  trial  court  found  he  has 
heretofore  paid  to  the  original  owners  upon  his  contract  of 
option  to   purchase;  3.  Reqiiiring   Consolidated  Interstate- 
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Calahan  Mining  Company,  a  corporation,  upon  payment  to  it, 
or  to  the  clerk  of  the  district  court  for  itg  use  and  benefit,  the 
sum  of  $160,000,  less  the  sum  of  $175,  to  make,  execute  and 
deliver  to  the  clerk  of  the  court  a  deed  conveying  the  full 
title  to  the  lands  and  premises  described  in  the  complaint  and 
in  the  third  amended  answer  and  cross-complaint,  together 
with  the  appurtenances  thereunto  belonging  to  appellant,  and 
that  should  said  company  fail  or  refuse  to  make  such  deed, 
then  the  trial  court  shall  appoint  a  commission  to  make  a 
good  and  sufficient  deed  so  conveying  said  property. 
Costs  are  awarded  to  appellant. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

Petition  for  rehearing  denied. 


(July  2,  1917.) 

SAINT  MICHAEL'S  MONASTERY,  a  Corporation,  Plain- 
tiff,  V.  EDGAR  C.  STEELE,  as  Judge  of  the  Second 
Judicial  District  of  the  State  of  Idaho,  and  COTTON- 
WOOD WATER  &  LIGHT  COMPANY,  LIMITED,  a 
Corporation,  Defendants. 

[167  Pac.  349.] 

Mandamus— Not  Available  When. 

1.  The  writ  of  mandate  may  be  employed  to  require  a  court  to 
enter  a  judgment  in  the  exercise  of  its  jurisdiction,  but  not  to  con- 
trol its  discretion  or  direct  its  decision. 

2.  A  party  considering  himself  aggrieved  by  the  final  judgment 
of  a  district  court  has  his  plain,  speedy  and  adequate  remedy  at 
law  by  appeal  to  this  court,  and  where  there  is  such  remedy,  the 
writ  of  mandate  is  not  available. 

[As  to  what  the  writ  of  mandamus  is  and  when  it  is  allowable, 
see  note  in  89  Am.  Dec  1728.] 

PETITION  for  writ  of  mandate.    Alternative  writ  quashed 
and  peremptory  writ  denied. 

Idaho,  Vol.  80 — 39 
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J.  B.  Hawley,  Jas.  De  Haven  and  J.  F.  Ailshie,  for  Plain- 

tiflP. 

« 

The  lower  court  cannot  apportion  costs  in  an  action  to 
quiet  title  to  real  estate.     (Sec.  4903,  Rev.  Codes.) 

All  the  material  issues  in  this  case  were  decided  in  favor 
of  the  defendant  and  that  this  is  an  action  to  quiet  title  to  real 
estate.  The  supreme  court  of  California  in  the  case  of  Sierra 
Union  Water  cfe  Mining  Co.  v,  Wolff,  144  Cal.  430,  77  Pac. 
1038,  passed  upon  a  statute  identical  with  ours.  {Hoyt  v. 
Hart,  149  Cal.  722,  87  Pac.  569,  572;  Imperial  Water  Co.  v. 
Wores,  29  Cal.  App.  253,  155  Pac.  124.) 

The  lower  court  has  no  discretion  in  this  matter ;  we  are  en- 
titled to  costs  as  a  matter  of  right.  The  case  comes  within 
provisions  of  subd.  5  of  sec.  4901,  Rev.  Codes.  Our  client 
being  the  defendant  is,  by  provisions  of  sec.  4903,  given  the 
same  rights  as  the  plaintiff  where  it  has  recovered  a  judgment 
in  such  an  action.  {Ebner  Oold  Min,  Co,  v,  AlaskorJuneau 
Gold  Min.  Co.,  210  Fed.  599,  127  C.  C.  A.  235;  WeUer  v. 
Brown,  25  Cal.  App.  216,  143  Pac.  251 ;  F.  A.  Hihn  Co.  v. 
City  of  Santa  Cruz,  24  Cal.  App.  365, 141  Pac.  391.)^ 

G.  W.  Tannahill,  for  Defendant. 

In  this  kind  of  an  action,  where  both  parties  demand  af- 
firmative relief  by  aflSrmative  defenses  or  cross-complaint,  the 
matter  of  recovery  of  costs  rests  in  the  discretion  of  the  lower 
court,  and  unless  the  lower  court  abuses  that  discretion,  its 
judgment  and  decision  will  not  be  disturbed.  {Campbell  v. 
First  Nat.  Bank,  13  Ida.  95,  88  Pac.  639 ;  Simmons  v.  Simmons, 
23  Ida.  485,  130  Pac.  784;  Fix  v.  Gray,  26  Ida.  19,  140  Pac. 
771;  Wolfe  V.  Ridley,  17  Ida.  173,  104  Pac.  1014,  20  Ann. 
Cas.  39;  Hoyt  v.  Hart,  149  Cal.  722,  87  Pac.  569.) 

Then  if  it  be  a  legal  question  upon  which  courts  might 
differ,  as  it  undoubtedly  is,  it  is  a  matter  which  could  be  cor- 
rected on  appeal,  and  is  not  a  case  for  application  direct  to 
this  court  for  an  alternative  writ  of  mandate. 

MORQAN,  J. — This  is  an  original  proceeding  wherein  was 
sought  and  procured  an  alternative  writ  of  mandate  directed 
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to  the  defendant  commanding  him  to  make,  sign  and  file  find- 
ings of  fact,  conclusions  of  law  and  decree  in  case  of  Cottonr- 
wood  Water  &  Light  Company,  Limited,  a  Corporatipn,  v. 
Saint  MichaeVs  Monastery,  a  Corporation,  heretofore  de- 
cided by  this  court,  29  Ida.  761,  162  Pac.  242,  and  remanded 
with  instructions  to  make  findings  and  conclusions  and  enter 
a  decree  in  conformity  to  the  views  therein  expressed,  or  that 
he  show  cause,  at  a  time  and  place  stated  in  the  writ,  why  he 
should  not  have  done  so.  The  defendant  made  answer  and 
the  case  was  submitted  to  the  court  upon  the  complaint,  the 
answer  and  the  affidavit  of  defendant's  counsel. 

It  appears  that  after  receiving  our  remittitur,  in  the  case 
above  mentioned,  the  defendant,  as  judge  of  the  district  court 
of  the  second  judicial  district,  made  findings  of  fact,  con- 
clusions of  law  and  entered  a  decree  in  all  particulars  satis- 
factory to  the  plaintiff  herein,  except  that  no  costs  accruing 
in  the  district  court  were  awarded.  The  purpose  of  this 
proceeding  is  to  procure  a  correction  of  the  decree  in  that 
particular. 

The  writ  of  mandate  may  be  employed  to  require  a  court 
to  enter  a  judgment  in  the  exercise  of  its  jurisdiction,  but  not 
to  control  its  discretion  or  direct  its  decision.  (Board  of 
Commrs.  v,  Mayhew,  5  Ida.  572,  51  Pac.  411 ;  Pyke  v.  Steiimen- 
berg,  5  Ida.  614,  51  Pac.  614;  Connolly  v.  Woods,  13  Ida.  591, 
92  Pac.  573;  Olden  v.  Paxton,  27  Ida.  597,  150  Pac.  40; 
Blackv^ell  Lumber  Co.  v.  Flynn,  27  Ida.  632,  150  Pac.  42.) 

A  party  considering  himself  aggrieved  by  the  final  judg- 
ment of  a  district  court  has  his  plain,  speedy  and  adequate 
remedy  at  law  by  appeal  to  this  court  (Rev.  Codes,  sec.  4807, 
as  amended  by  Sess.  Laws  1915,  p.  193),  and  where  there 
is  such  remedy,  the  writ  of  mandate  is  not  available.  (Rev. 
Codes,  sec.  4978;  Wright  v,  Kelley,  4  Ida.  624,  43  Pac.  565; 
Bellevue  Water  Co,  v.  Stockslager,  4  Ida.  636,  43  Pac.  568; 
State  V.  Whelan,  6  Ida.  78,  53  Pac.  2;  Fraser  v.  Davis,  29 
Ida.  70, 156  Pac.  913, 158  Pac.  233 ;  People  v.  Judges  of  Ulster, 
1  Coleman's  Cases  (N.  Y.),  118,  State  v.  Judge  of  KenosJia 
Circuit  Court,  3  Wis.  809;  TIaney  v,  Mushegon  County  Cir* 
cuit  Judge,  ioi  Mich.  392,  59  N.  W.  662.)^ 
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The  alternative  writ  is  quashed  and  the  peremptory  writ 
denied.    Costs  are  awarded  to  defendant. 

Bice,  J.,  concurs. 

Budge,  C.  J.,  dissents. 

Petition  for  rehearing  denied. 


(July  2,  1917.) 


CHARLES  J.  KINSOLVING,  Respondent,  v.  MILWAUKEE 
LUMBER  COMPANY,  a  Corporation,  Appellant. 

[166  Pac.  567.] 

Findings  of  Pact— Supported  by  Evidence — ArnaiiSD. 

Held,  where  in  an  action  upon  an  express  contract  for  the  pay- 
ment of  money,  the  trial  court  finds  all  of  the  facts  in  favor  of 
plaintiff,  and  the  findings  are  sustained  by  the  evidence,  the  judg- 
ment for  plaintiff  will  be  affirmed. 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Benewah  County.    Hon.  John  M.  Flynn,  Judge. 

Action  on  contract.    Judgment  for  plaintiff.    Affirmed. 

E.  N.  La  Veine,  for  Appellant. 

R.  B.  Norris  and  Frank  L.  Moore,  for  Respondent 

Counsel  cite  no  authorities  on  point  decided. 

BUDGE,  C.  J. — ^Respondent  was  the  owner  of  certain  tim- 
ber lands  which  he  had  purchased  from  the  United  States 
government  with  '*lieu  land  scrip'*  of  the  Santa  Fe  Pacific 
Railway  Company.  Patent  was  issued  to  the  latter  com- 
pany, from  which  respondent  received  a  power  of  attorney 
authorizing  him  to  deed  the  land. 


Digitized  by  VjOOQIC 


July,  1917.]     KmsoLviNG  v.  Milwaukee  Lumber  Co.      613 

Opinion  of  the  Court — Budge,  C.  J. 

On  September  27,  1911,  respondent  sold  the  land  to  the 
appellant,  Milwaukee  Lumber  Company,  giving  the  latter 
a  quitclaim  deed  thereto,  and  at  the  same  time  appellant 
company  entered  into  an  agreement  with  respondent  to  pay 
him  $12,000  as  the  purchase  price,  payable  as  follows :  $1,000 
on  or  before  November  1,  1911 ;  $2,500  on  or  before  January 
1,  1912 ;  and  the  balance  on  or  before  July  1,  1912.  No  part 
of  the  purchase  price  was  ever  paid,  and  respondent  brought 
this  action  to  recover  the  purchase  price  together  with  the 
accrued  interest. 

Appellant  answered,  admitting  the  agreement  to  pay  the 
amount  alleged  by  respondent,  alleging  that  the  legal  title 
to  the  property  was  in  the  Santa  Fe  Pacific  Railway  Com- 
pany; that  appellant  conveyed  same,  acting  as  attorney  in 
fact  for  the  railway  company,  but  denying  that  respondent 
was  the  equitable  owner  of  the  land;  admitting  that  no 
payments  had  been  made  under  the  agreement,  but  denying 
that  any  sums  were  due  or  owing  thereunder;  alleging  that 
as  a  part  of  the  same  transaction,  with  the  knowledge,  acquies- 
cence, understanding  and  at  the  request  of  respondent,  ap- 
pellant entered  into  an  agreement  with  Lindquist  &  Lindquist, 
who  were  to  purchase  the  land,  appellant  to  purchase  the 
timber,  as  soon  as  cut  and  delivered,  and  out  of  the  proceeds 
thereof  was  to  pay  respondent  the  sum  mentioned  in  the 
agreement  sued  upon;  and  further  alleging  that  it  merely 
held  the  title  in  trust  for  the  rightful  owner,  to  whom  it  was 
ready  to  convey.  Who  was  the  rightful  owner  was  not  al- 
leged. It  was  further  alleged,  that  immediately  after  the 
execution  of  the  instrument  sued  upon,  the  McGoldrick  Lum- 
ber Company  had  brought  suit  in  the  federal  court  against 
respondent,  appellant  and  Lindquist  &  Lindquist,  to  quiet 
title  to  this  same  property,  in  which  suit  an  injunction  had 
issued  preventing  the  parties  from  performing  their  several 
contracts,  which  suit  was  still  pending;  and  asked  to  have 
Lindquist  &  Lindquist  made  parties  to  the  action. 

A  jury  being  waived,  the  trial  court  found  all  of  the  facts 
in  favor  of  respondent,  which  findings  are  clearly  supported 
by   the  evidence,   and  judgment  was  entered   accordingly. 
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This  appeal  is  from  the  judgment.  Several  errors  are  as- 
signed, but  we  have  carefully  examined  all  of  them,  in  connec- 
tion with  the  entire  record,  and  find  that  they  are  without 
merit. 

Respondent  filed  a  motion  herein,  supported  by  affidavits, 
charging  that  the  appeal  is  frivolous  and  was  taken  solely  for 
the  purpose  of  delay,  and  asking  that,  for  this  reason,  dam- 
ages be  awarded  against  appellant,  as  a  penalty.  In  opposi- 
tion thereto,  appellant  filed  a  counter-showing.  We  have 
carefully  examined  the  showing  made  for  and  against  the 
motion,  and  have  reached  the  conclusion  that,  under  all  the 
circumstances  of  the  case,  the  penalty  should  not  be  imposed. 
The  motion  is  therefore  denied. 

The  judgment  is  affirmed.     Costs  awarded  to  respondent. 

Morgan  and  Bice,  JJ.,  concur. 


(July  2,  1917.) 

ELLA    G.     LIBBY,    Appellant,     v.     G.    W.    PELHAM, 

Respondent. 

[166  Pac.  575.] 

Changes  of  Languaob  in  Revisions  of  Statutes  —  Construction  of 
Revised  Statutes — Prohibition  to  County  Commissioners  from 
Deauno  in  County  Warrants — Sections  258  and  260,  Revised 
Codes,  Construed. 

1.  Sec.  5  of  the  Revised  Statutes  of  1887,  and  sec.  5  of  the  Rev. 
Codes  of  1909,  both  provide  that  the  provisions  of  said  Revised 
Statutes  and  Revised  Codes,  "so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations 
thereof,  and  not  as  new  enactments.** 

2.  Changes  made  by  a  revision  of  a  statute,  as  distinguished 
from  legislative  amendment,  will  not  be  regarded  as  altering  the 
law  as  it  existed  previous  to  revision,  unless  it  is  clear  that  such 
was  the  intention,  and  if  the  statute  as  revised  is  ambiguous  or  is 
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susceptible  of   two   constructions,   reference   maj  be   had  to   prior 
statutes  for  the  purpose  of  ascertaining  intention. 

3.  Sec.  258,  Rev.  Codes,  was  a  part  of  an  act  entitled,  "An  act 
to  prevent  officers  from  dealing  in  certain  securitiee."  The  uso 
of  the  word  "dealing"  clearly  indicates  an  intention  on  the  part 
of  the  legislature  to  preclude  officers  from  dealing  in  such  securi- 
ties in  any  manner  whatsoever,  whether  for  their  own  use  or 
benefit  or  that  of  any  other  person. 

4.  Where  a  wife  purchased  purported  county  warrants,  through 
her  husband  as  her  agent,  who  was  at  the  time  of  such  purchase  a 
county  commissioner,  she  must  be  presumed  to  have  done  so  with 
the  knowledge  that  under  the  provisions  of  sees.  258  and  260,  Bev. 
Codes,  the  county  treasurer  would  be  without  authority  to  pay  such 
warrants,  and  she  is  not  in  a  position  to  complain  that  there  was 
no  consideration. 

5.  Bights  based  on  a  violation  of  law  will  not  be  enforced,  and 
if  a  transaction  is  illegal  because  in  contravention  to  a  statute,  it 
will  not  be  upheld  in  any  way,  but  the  parties  will  be  left  in  the 
situation  in  which  they  have  voluntarily  placed  themselves. 

6.  Held,  that  the  trial  court  did  not  err  in  directing  the  jury 
to  return  a  verdict  for  defendant. 

[As  to  constitutionality  of  code  amendment  or  revision,  see  note 
in  86  Am.  St.  267.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Kootenai  County.    Hon.  John  M.  Flynn,  Judge. 

Action  for  money  had  and  received.  Judgment  for  defend- 
ant.   Affirmed. 

Black  &  Wemette,  for  Appellant. 

When  a  statute  is  amended,  repassed  or  re-enacted  by  the 
legislature,  and  a  clause  or  part  thereof  omitted,  and  with 
such  omission  the  statute  as  amended,  repassed  or  re-enacted 
makes  sense  either  with  or  without  the  omitted  portion,  there 
is  no  presumption  that  the  legislature  did  not  intend  the  omis- 
sion.    (2  Lewis'  Sutherland's  Stat.  Const.,  p.  801,  sec.  412.) 

The  parts  of  the  former  act  omitted  in  the  revision  cannot 
be  supplied  under  the  guise  of  construction.  {State  ex  reh 
Everding  v,  Simon,  20  Or.  367,  26  Pac.  170 ;  Sener  v,  Ephrata, 
176  Pa.  St.  80,  34  Atl.  954;  Pacific  University  v.  Johnson,  47 
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Or.  448,  84  Pac.  704;  Stitt  v.  Bush,  22  Or.  239,  29  Pac  737; 
SchaecUer  v.  Columbia  Contract  Co,,  67  Or.  412, 135  Pac.  536.) 

'*If  the  acts  alleged  do  not  come  clearly  within  the  prohibi- 
tion of  the  statute,  its  scope  will  not  be  extended  to  include 
other  offenses  than  those  that  are  clearly  described  and  pro- 
vided for ;  and  if  there  is  a  fair  doubt  as  to  whether  the  act 
charged  is  embraced  in  the  prohibition,  that  doubt  is  to  be 
resolved  in  favor  of  defendant."  (36  Cyc.  1186;  Distilled 
Spirits  Case,  11  Wall.  (U.  S.)  356,  20  L.  ed.  169.) 

**  Notice  to  or  knowledge  of  a  mere  ministerial  agent,  clerk 
or  servant  will  not  be  imputed  to  the  principal.''  (2  Corpus 
Juris,  865;  Royle  Min,  Co.  v.  Fidelity  <fc  Casualty  Co.,  161 
Mo.  App.  185,  142  S.  W.  443;  2  Pomeroy's  Eq.  Jur.,  sec.  668; 
Meehem  on  Agency,  2d  ed.,  sec.  1834;  Rogers  v.  Button,  182 
Mass.  187,  65  N.  E.  56 ;  Pennoyer  v.  Willis,  26  Or.  1,  46  Am. 
St.  594,  36  Pac.  568 ;  Trenton  v.  Pothen,  46  Minn.  298,  24  Am. 
St.  225,  49  N.  W.  129.) 

The  rule  of  constructve  notice  to  a  principal  can  have  no 
operation  whatever  in  a  case  where  the  agent  himself  has  not 
received  actual  notice.  {Wheatland  v.  Pryor,  133  N.  Y.  97, 
30  N.  E.  653;  Central  Trust  Co.  of  New  York  v.  West  India 
Imp.  Co.,  48  App.  Div.  147,  63  N.  Y.  Supp.  853.) 

C.  H.  Potts,  for  Respondent. 

A  county  commissioner  is  prohibited  by  express  statute 
from  purchasing  county  warrants,  and  oflBcers  charged  with 
the  disbursement  of  public  moneys  are  prohibited  from  pay- 
ing warrants  purchased  by  a  county  commissioner.  (Sees. 
258,  260,  Rev.  Codes.) 

If  there  is  any  doubt  that  the  prohibition  against  purchas- 
ing and  selling  warrants  contained  in  the  present  statute  ap- 
plies to  the  facts  of  this  case,  then  the  statute  is  ambiguous 
and  uncertain,  and  it  is  the  duty  of  the  court  to  resort  to 
the  original  statute  to  determine  the  meaning  of  the  present 
law.  (Becklin  v.  Becklin,  99  Minn.  307,  109  N.  W.  243;  State 
V.  Stroschein,  99  Minn.  248,  109  N.  W.  235 ;  Comer  v.  State, 
103  Ga.  69,  29  S.  E.  501 ;  Taylor  v.  Inhabitants  of  Town  of 
Caribou,  102  Me.  401,  10  Ann.  Cas.  1080,  67  Atl.  2;  United 
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States  V,  Bowen,  100  U.  S.  508,  25  L.  ed.  631 ;  United  States 
V.  Lacker,  134  U.  S.  624,  10  Sup.  Ct.  625,  33  L.  ed.  1080; 
Thomas  v.  United  States,  156  Fed.  897,  84  C,  C.  A.  477,  17 
L.  R.  A.,  N.  S.,  720.) 

Constructive  notice  to  the  agent  is  sufficient  to  charge  the 
principal  with  knowledge  of  the  facts  which  the  agent  could 
have  acquired  by  a  proper  inquiry.  (2  Corpus  Juris,  863; 
Bauer  v.  Pierson,  46  Cal.  293 ;  Babbitt  v.  Kelly,  96  Mo.  App. 
529,  70  S.  W.  384;  Furry  v.  Ferguson,  105  Iowa,  231,  74  N.  W. 
903.) 

BUDGE,  C.  J. — ^Appellant  brought  suit  to  recover  from  re- 
spondent the  sum  of  $1,400,  which  she  alleged  in  her  amended 
complaint  was  had  and  received  by  respondent  from  appellant 
on  March  10,  1914,  as  the  purchase  price  of  seven  purported 
Kootenai  county  warrants,  sold  by  respondent  to  appellant, 
and  which  were  afterward  held  to  be  invalid  on  the  ground 
that  the  purchase  of  certain  timber  estimates,  for  which  said 
warrants  were  issued,  was  the  incurring  of  an  indebtedness  on 
the  part  of  the  county,  exceeding  the  income  and  revenue  for 
said  year. 

The  answer  of  respondent  traversed  the  allegations  of  the 
complaint,  and  set  up  as  an  affirmative  defense,  that  the  war- 
rants were  not  purchased  by  appellant  but  were  purchased  by 
I.  A.  Libby,  her  husband,  then  a  member  of  the  board  of 
county  commissioners  of  Kootenai  county,  and  that  the  war- 
rajits  were  therefore  invalid  under  the  provisions  of  sec.  258, 
Rev.  Codes. 

The  record  discloses  that  appellant  is  the  wife  of  I.  A. 
Libby ;  that  the  board  of  county  commissioners,  of  which  I.  A. 
Libby  was  a  member,  entered  into  an  agreement  with  re- 
spondent, by  the  terms  of  which  he  agreed  to  sell  to  the  county 
certain  estimates  of  timber  on  lands  lying  therein,  for  assess- 
ment purposes,  for  the  sum  of  $2,500,  and  the  county,  through 
the  board,  agreed  to  purchase  the  same  for  the  above  amount ; 
that  the  estimates  were  delivered  to  the  county  and  a  claim 
filed  therefor  by  the  respondent,  which  claim  was  allowed  on 
March  5,  1914,  and  the  county  auditor  ordered  to  draw  war- 


Digitized  by  VjOOQIC 


618  LiBBY  V.  Pelham.  [30  Idaho, 

Opinion  of  the  Court — Budge,  C.  J. 

rants  in  payment  of  the  same ;  that  on  March  7, 1914,  the  war- 
rants were  drawn,  among  them  being  the  warrants  involved 
in  this  action ;  that  on  March  10,  1914,  I.  A.  Libby  purchased 
from  respondent  $1,400  worth  of  these  warrants  for  appel- 
lant, with  her  money;  and  at  the  time  of  drawing  the  war- 
rants respondent  assigned  them,  by  writing  his  name  across 
the  back  thereof. 

At  the  dose  of  all  the  evidence  respondent  moved  for  a  non- 
suit and  a  directed  verdict,  which  latter  motion  was  granted 
and  the  jury  returned  a  verdict  in  favor  of  respondent,  and 
judgment  was  entered  thereon.  A  motion  for  a  new  trial  was 
subsequently  overruled.  This  appeal  is  from  the  judgment 
and  from  the  order  overruling  the  motion  for  a  new  trial. 

Appellant  relies  upon  fifteen  assignments  of  error.  It  is 
not  necessary  to  discuss  them  separately.  The  only  material 
point  raised  in  the  ease  is  as  to  whether  or  not  the  motion  for 
a  directed  verdict  was  properly  allowed. 

This  case  was  argued  as  a  companion  case  to  Milner  v.  Pel- 
ham,  ante,  p.  594,  166  Pac.  574,  and  much  of  the  matter  pre- 
sented by  counsel,  both  for  appellant  and  respondent,  pro- 
ceeds upon  the  theory  that  many  of  the  questions  involved  in 
the  two  cases  are  identical.  It  will  be  seen,  however,  that 
while  much  of  the  evidence  in  the  two  cases  is  similar,  the 
material  facts  in  this  case  do  not  appear  in  the  Milner  case, 
and  the  legal  questions  involved  are  in  no  way  related.  In 
the  Milner  case  respondent's  right  to  recover  is  based  upon 
the  invalidity  of  the  warrants,  while  in  the  present  case  the 
validity  or  invalidity  of  the  warrants  is  not  material. 

The  correct  solution  of  this  case  depends  largely  upon  the 
construction  to  be  given  sections  258  and  260,  Rev.  Codes, 
which  are  as  follows : 

**Sec.  258.  The  State  Treasurer  and  Auditor,  the  several 
county,  city,  district  or  precinct  officers  of  this  State,  their 
deputies  and  clerks,  are  prohibited  from  purchasing  or  sell- 
ing, or  in  any  manner  receiving  to  their  own  use  or  benefit, 
of  any  person  or  pci'sons  whatever,  any  State,  county,  or  city 
warrants,  scrip,  orders,  demands,  claims,  or  other  evidences 
of  indebtedness  against  the  State,  or  any  county  or  city 
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thereof,  except  evidences  of  indebtedness  issued  to  or  held  by 
them  for  services  rendered  as  such  officer,  deputy  or  clerk,  and 
evidences  of  the  funded  indebtedness  of  such  State,  county, 
city,  district  or  corporation/' 

*VSec.  260.  Officers  charged  with  the  disbursement  of  pub- 
lic moneys  must  not  pay  any  warrant  or  other  evidence  of  in- 
debtedness against  the  State,  county,  city  or  district,  when 
the  same  has  been  purchased,  sold,  received  or  transferred  con- 
trary to  any  of  the  provisions  of  this  chapter." 

Appellant  lays  great  stress  upon  the  fact  that  sec.  258,  Rev. 
Codes,  as  it  was  originally  enacted  in  1875,  contained  the 
words  '*or  to  the  use  and  benefit"  before  the  words  **of  any 
person  or  persons,"  and  that  in  the  subsequent  Revised  Stat- 
utes and  Revised  Codes  the  words  '*or  to  the  use  and  benefit" 
do  not  appear,  and  contends  that  by  the  omission  of  these 
words  the  legislature  intended  to  modify  the  meaning  of  the 
original  act  by  withdrawing  the  inhibition  against  purchasing 
or  selling  or  in  any  manner  receiving  such  warrants  to  the  use 
and  benefit  of  other  persons  than  the  county,  city  or  town 
officers. 

While  the  language  of  the  section  as  it  appears  in  the  Re- 
vised Codes  is  awkward,  the  meaning  appears  to  be  clear. 
The  language  used  must  be  deemed  to  have  the  same  meaning 
as  it  did  before  revision,  if  any  meaning  whatever  is  to  be 
given  to  the  words  ''of  any  person  or  persons,  whatever." 
It  should  be  noticed  that  the  omission  of  the  words  ''or  to  the 
use  and  benefit"  occurs  in  a  revision  of  the  statutes  and  codes 
and  not  as  an  express  amendment  of  the  section.  If  the  lan- 
guage is  ambiguous,  it  should  not  be  forgotten  that  both  the 
Revised  Statutes  of  1887  and  the  Revised  Codes  of  1909  pro- 
vide respectively,  in  section  5,  that  the  provisions  of  the  Re- 
vised Statutes  and  Codes,  "so  far  as  they  are  substantially 
the  same  as  existing  statutes,  must  be  construed  as  continua- 
tions thereof,  and  not  as  new  enactments."  In  the  absence  of 
the  provisions  just  quoted,  it  is  a  general  and  well-settled  rule 
of  statutory  construction  that  "changes  made  by  a  revision 
of  the  statute  will  not  be  regarded  as  altering  the  law,  unless 
it  is  clear  that  such  was  the  intention,  and,  if  the  Revised 
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Statute  is  ambiguous  or  is  susceptible  of  two  constructions, 
reference  may  be  had  to  prior  statutes  for  the  purpose  of  as- 
certaining the  intention."  (Becklin  v,  Becklin,  99  Minn.  307, 
109  N.  W.  243;  State  v.  Stroschein,  99  Minn.  248,  109  N.  W. 
235 ;  Comer  v.  State,  103  Ga.  69,  29  S.  E.  501 ;  Taylor  v.  In^ 
habitants  of  Town  of  Caribou,  102  Me.  401,  10  Ann.  Cas.  1080, 
67  Atl.  2;  Thomas  v.  United  States,  156  Fed.  897,  84  C.  C.  A. 
477,  17  L.  R.  A.,  N.  S.,  720;  United  States  v.  Bowen,  100  U.  S. 
508,  25  L.  ed.  631 ;  United  States  v.  Lacher,  134  U.  S.  624,  10 
Sut).  Ct.  629,  33  L.  ed.  1080;  The  Conqueror,  166  U.  S.  110, 
17  Sup.  Ct.  510,  41  L.  ed.  937;  Barrett  v.  United  States,  169 
U.  S.  218,  18  Sup.  Ct.  327,  42  L.  ed.  723.) 

Applying  this  rule  to  sec.  258,  Rev.  Codes,  and  the  act  of 
which  it  was  a  part,  it  appears  that  that  act  was  entitled,  "An 
act  to  prevent  oflBcers  dealing  in  certain  securities."  It  can- 
not be  argued  successfully  that  the  act  merely  intended  to 
prevent  oflBcers  from  buying  or  selling  such  securities  for  their 
own  use  or  benefit.  The  use  of  the  word  ''dealing"  nega- 
tives any  such  intention,  and  clearly  indicates  an  intention  on 
the  part  of  the  legislature  to  prevent  officers  from  dealing  in 
such  securities  in  any  manner  whatsoever,  whether  for  their 
own  use  or  benefit  or  for  the  use  or  benefit  of  another  person. 

As  will  be  seen  from  the  reading  of  sec.  260,  Rev.  Codes, 
above  quoted,  the  treasurer  is  absolutely  prohibited  from  pay- 
ing any  warrant  whenever  such  warrant  has  been  purchased, 
sold,  received  or  transferred  contrary  to  any  of  the  provi- 
sions of  the  chapter  of  which  sec.  258,  Rev.  Codes,  is  a  part. 
And  it  is  also  provided  by  sec.  6384,  Rev.  Codes,  that: 

**  Every  oflficer  or  person  prohibited  by  the  laws  of  this 
State  from  becoming  a  purchaser  at  sales,  or  from  purchas- 
ing scrip,  or  other  evidences  of  indebtedness,  who  violates 
any  of  the  provisions  of  such  laws,  is  punishable  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  by  imprisonment  in 
the  State  Prison  not  more  than  five  years." 

The  appellant,  however  innocent  and  ignorant  of  these  pro- 
visions she  may  have  been  in  fact,  is  in  law  presumed  to  know 
of  the  punishment  and  limitations  which  have  been  prescribed 
by  these  sections,  and  when  she  purchased  the  warrants  in 
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question,  through  her  husband,  who  was  at  that  time  one  of 
the  county  commissioners  of  Kootenai  county,  she  did  so 
knowing  that  under  the  statutes  he  was  expressly  prohibited 
from  purchasing  them,  and  that  the  county  treasurer  would 
henceforth  be  without  authority  to  pay  the  warrants.  If 
she  chose  to  purchase  the  warrants  under  these  conditions 
she  did  so  at  her  own  risk.  She  received  precisely  what  she 
purchased,  namely,  purported  warrants  of  Kootenai  county, 
which  her  agent,  being  a  county  commissioner,  could  not 
legally  purchase,  either  for  himself  or  for  anyone  else,  or  in 
any  capacity.  The  appellant  also  had  full  knowledge  that 
the  act  of  purchasing  these  warrants  invalidated  them  and 
raised  an  absolute  bar  against  their  payment  by  Kootenai 
county,  and,  therefore,  she  is  not  in  a  position  to  complain 
that  she  received  no  consideration.  {Otis  v.  Cidlum,  92  U.  S. 
447,  23  L.  ed.  496;  Sutro  v.  Rhodes,  92  Cal.  117,  28  Pac.  98; 
Berka  v.  Woodward,  125  Cal.  119,  73  Am.  St.  31,  57  Pac.  777, 
45  L.  R.  A.  420 ;  Swanger  v.  Mayberry,  59  Cal.  91 ;  Harrison 
County  V.  Ogden,  133  Iowa,  677,  108  N.  W.  451.)  In  the 
latter  case  it  was  said : 

'*It  is  a  fundamental  rule,  however,  that  rights  based  on 
the  violation  of  the  law  will  never  be  enforced  by  the  courts. 
....  If  the  court  is  advised  that  the  transaction  is  illegal 
because  in  contravention  of  a  statute  making  it  a  criminal 
offense,  it  is  suflBcient  to  justify  a  refusal  to  uphold  the  trans- 
action in  any  way." 

It  follows  from  what  has  been  said  that  the  trial  court  did 
not  err  in  granting  the  motion  for  a  directed  verdict,  and  in 
instructing  the  jury  to  return  a  verdict  for  respondent.  The 
judgment  is  affirmed.    Costs  awarded  to  respondent. 

Rice,  J.,  concurs. 

MORGAN,  J.,  Concurring. — Had  the  purported  warrants 
in  question  been,  at  the  date  of  their  issuance,  valid  obliga- 
tions of  Kootenai  county  which  subsequently  became  invalid 
because  they  were  purchased  by  a  member  of  the  board  of 
county  commissioners,  acting  either  in  his  own  behalf  or  as 
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a^ent  for  another,  I  would  be  in  entire  accord  with  the  fore- 
going opinion,  but  they  were  not.  In  MUner  v,  Pelham,  ante, 
p.  594,  166  Pac.  574,  we  held  certain  purported  warrants,  be- 
ing a  part  of  the  same  issue  and  issued  for  the  same  purpose 
as  those  here  under  consideration,  to  be  ''pieces  of  worthless 
paper,  on  their  faces  similar  in  all  respects  to  valid  Kootenai 
county  warrants." 

The  purpose  of  sec.  258,  Rev.  Codes,  quoted  in  the  foregoing 
opinion,  is  to  prohibit  certain  oflScials  from  dealing  in  public 
obligations  evidenced  by  valid  warrants  or  other  evidences  of 
indebtedness  therein  mentioned,  and  the  purpose  of  sec.  260 
is  to  prevent  officers  charged  with  the  disbursement  of  public 
moneys  from  paying  any  warrant  or  other  evidence  of  public 
indebtedness,  otherwise  valid,  when  the  same  has  been  pur- 
chased, sold,  received  or  transferred  contrary  to  any  of  the 
provisions  of  the  chapter  of  which  that  section  and  sec.  258 
are  parts. 

As  I  understand  the  facts  in  this  case,  these  warrants  were 
originally  held  to  be  invalid  because  of  violation  of  sec.  3, 
art.  8  of  the  constitution,  which  provides,  among  other  things: 
**No  county  ....  shall  incur  any  indebtedness,  or  liability, 
in  any  manner,  or  for  any  purpose,  exceeding  in  that  year, 
the  income  and  revenue  provided  for  it  for  such  year,  .... 
Any  indebtedness  or  liability  incurred  contrary  to  this  pro- 
vision shall  be  void "  Therefore,  these  purported  war- 
rants never  were  valid,  and  the  sections  of  the  code,  above 
mentioned  and  relied  upon  in  the  foregoing  opinion,  have  no 
application  here.  In  other  words,  nothing  in  these  sections 
contained,  or  anywhere  else  in  the  law,  so  far  as  I  have  been 
able  to  find,  prohibits  a  member  of  the  board  of  county  com- 
missioners, acting  either  in  his  individual  capacity  or  as  agent 
for  another,  from  purchasing  ''pieces  of  worthless  paper,  on 
their  faces  similar  in  all  respects  to  valid  Kootenai  county 
warrants,''  so  long  as  they  do  not  constitute  evidences  of 
public  indebtedness. 

I.  A.  Libby,  husband  of  appellant,  who  acted  as  agent  for 
his  wife  in  negotiating  the  purchase  of  the  purported  war- 
rants, was  a  member  of  the  board  of  county  commissioners  of 


Digitized  by  VjOOQIC 


July,  1917.]     Cnkovch  v.  Success  Mining  Co.  62^ 

> »      ■     — 

Points  Decided. 

Kootenai  county,  and,  as  such,  had  full  knowledge  of  all  the 
facts  pertaining  to  their  issuance  which  rendered  them  invalid. 
This  knowledge  upon  the  part  of  her  agent  was  notice  to  ap- 
pellant {Childers  v,  Billiter,  144  Ky.  53,  137  S.  W.  795;  Shep- 
pard  V.  Wood,  78  111.  App.  428),  and  precludes  her  recovery. 
(35  Cyc.  396;  Drcisftac/i  v.  Eckelkamp,  82  N.  J.  L.  726,  83  Atl. 
175.)  I  therefore  concur  in  the  affirmance  of  the  judgment. 
The  fact  that  appellant  in  this  case  purchased  with  notice 
of  the  invalidity  of  the  warrants  distinguishes  it  from  MUnsr 
V.  Pelham,  supra. 


(July  6,  1917.) 

LOUIS   CNKOVCH,   Respondent,    v.    SUCCESS   MINING 
COMPANY,  a  Corporation,  Appellant. 

[fte  Pac.  567.] 

Master  and  Servant — Injuries  to  Servant — Safe  Place  to  Work — 
Instructions — Trial—Experience  and  Knowledge  op  Juror — 
Assumption  of  Risk  —  Contributory  Neguqence  —  Mortality 
Tables— Excessive  Damages. 

1.  Instructions  permitting  the  jurj  to  use  their  own  experience 
and  knowledge  examined,  and  held  not  to  violate  the  rule  that  juries 
cannot  take  into  consideration  facts  not  shown  in  evidence. 

2.  Mortality  tables  are  mierelj  an  aid  to  the  jury  in  determining 
life  expectancy  and  are  not  conclusive. 


On  right  of  jurors  to  act  on  their  own  knowledge  of  the  facts  in  or 
relevant  to  the  issue,  see  notes  in  31  K  B.  A.  489;  37  la.  B.  A.,  N.  S.» 
790. 

On  conclusiveness  and  effect  of  tables  of  expectancy  of  life,  as  evi- 
dence, see  note  in  40  L.  £.  A.  560. 

On  servant's  assumption  of  risk  from  latent  dangers  or  defects,  see 
note  in  17  If.  B.  A.,  N.  &,  76. 

On  excessiveness  of  verdicts  in  actions  for  personal  injuries  other 
than  death,  see  comprehensive  note  in  L.  B.  A.  1915F;  30;  specifically 
as  to  hernia  caused  by  injury,  see  page  279  of  said  note,  and  as  to  the 
injury  to  the  sacro-iliac  joint,  see  page  416  of  said  note. 
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Points  Deeided. 

8.    Where  the  jury  is  fully  instructed  on  the  question  of  assump-  \ 


tion  of  risk,  the  fact  that  other  instructions  advise  the  jury  that 
contributory  negligence  will  be  a  bar  to  recovery  but  fail  to  state 
that  assumption  of  risk  will  also  be  a  bar,  is  not  prejudiciaL 

4.  The  jury  was  instructed  that  "an  employee  has  a  right  to  as- 
■ume,  in  the  absence  of  apparent  defects,  that  a  place  in  which  he 
is  ordered  to  work  by  a  shift  boss  is  safe,  and  he  is  not  bound  to 
inspect  it  for  the  purpose  of  discovering  a  latent  defect.  And 
where  an  employee  is  directed  to  work  in  a  certain  place,  he  has 
the  right,  in  the  absence  of  proof  to  the  contrary,  to  assume  that  the 
place  has  been  made  reasonably  safe  by  his  employer."  Held,  that 
this  instruction  does  not  mean  that  proof  would  have  to  be  made  by 
the  employer  that  the  employee's  place  of  work  was  safe,  irrespec- 
tive of  the  employee's  knowledge  of  the  dangers  or  defects  thereof, 
but  that  it  merely  states  the  general  rule  that  the  employee  has  a 
right  to  act  on  the  presumption  that  the  employer  has  made  his 
place  of  work  reasonably  safe. 

5.  Where,  in  an  action  by  a  miner  injured  by  falling  rock,  plain- 
tiff did  not  plead  any  assurance  of  safety  by  his  employer,  but 
defendant  pleaded  that  plaintiff  was  thoroughly  familiar  with  his 
place  of  work  and  with  every  danger,  risk  and  hazard  there  present, 
it  was  not  error  to  permit  plaintiff  W  testify  that  defendant's  shift 
boss  told  him  that  the  ground  above  him  was  all  right. 

6.  Where  a  miner,  working  under  the  directions  of  a  shift  boss, 
is  charged  with  the  duty  of  picking  down  and  removing  all  dan- 
gerous ground  around  his  place  of  work  and  he  has  no  means  or 
opportunity  to  examine  any  other  portion  of  the  stope  in  which  he 
is  working  beyond  or  above  his  immediate  vicinity,  he  has  a  right 
to  assume  that  his  employer  has  inspected  or  examined  that  portion 
of  the. place  not  obvious  or  known  to  the  servant  and  found  it  in  a 
reasonably  safe  condition. 

7.  Where,  in  an  action  by  a  servant  for  personal  injuries,  the 
evidence  was  conflicting  as  to  whether  the  rock  which  struck  plain- 
tiff came  from  the  block  of  ore  where  plaintiff  was  working,  in 
which  case  defendant  would  not  be  liable,  or  came  from  another 
portion  of  the  stope,  and  the  jury  found  for  the  plaintiff,  the 
verdict  will  not  be  disturbed. 

8.  Plaintiff,  an  experienced  miner,  thirty -one  years  old,  earning 
three  and  a  half  dollars  a  day,  suffered  injuries  consisting  of  a 
hernia  of  the  direct  variety,  injury  to  the  pubic  region  and  injury 
to  the  sacro-iliac  joint.  The  sacro-iliae  injury  was  severe  and  of 
a  permanent  nature,  preventing  any  labor  requiring  exercise.  Held, 
that  a  verdict  for  $7,500  was  not  excessive. 

[As  to  duties  of  mine  owners  to  prevent  injuries  to  employees,  see 
note  in  87  Am.  St.  557.] 
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Argoment  for  Appellant. 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, for  Shoshone  County.    Hon.  William  W.  Woods,  Judge. 

Action  for  damages  for  personal  injury.  Judgment  for 
plaintiff.    Affirmed. 

J.  E.  Gyde,  for  Appellant. 

**  An  instruction  which  leaves  the  jury  free  to  consider  facts 
not  proved  by  the  evidence,  but  of  which  they  have  been  in- 
formed in  some  other  way,  or  which  tells  the  jury  that  to 
determine  a  fact  they  must  look  to  the  evidence  as  far  as  it  is 
clear  and  unambiguous,  is  erroneous.''  (38  Cyc.  1683,  1684; 
1  Blashfield's  Instructions  to  Jurors,  sec.  79;  Holt  v.  Spokane 
etc,  Ry.  Co.,  3  Ida.  703,  35  Pac.  39 ;  Whitney  v.  Woodmansee, 
15  Ida.  735,  99  Pac.  968;  Burrows  v.  Delta  T,  Co.,  106  Mich. 
582,  64  N.  W.  501,  29  L.  R.  A.  468;  Close  v.  Samm,  27  Iowa, 
503;  Douglass  v.  Trash,  11  Me.  35.) 

The  result  of  the  giving  of  respondent's  requested  instruc- 
tion No.  7  was  to  absolutely  remove  from  the  consideration 
of  the  jury  the  defense  of  assumption  of  risk.  {MUler  v. 
White  Bronze  Monument  Co,,  141  Iowa,  701, 18  Ann.  Cas.  957, 
118  N.  W.  518;  Chicago  etc.  B.  Co.  v.  Heerey,  203  111.  492, 
68  N.  E.  74;  Johnson  v.  Mammoth  Vein  Coal  Co.,  88  Ark.  243, 
114  S.  W.  722, 123  S.  W.  1180, 19  L.  R.  A.,  N.  S.,  646 ;  Schlem. 
msr  V.  Buffalo  B.  &  P.  R.  Co.,  220  U.  S.  590,  596,  31  Sup.  Ct. 
561,  55  L.  ed.  596;  Tuttle  v.  M.  By.,  122  U.  S.  189.) 

An  instruction  which  concludes  with  a  direction  to  find  in 
a  certain  way  must  include  every  element  necessary  to  such 
finding,  and  cannot  be  cured  by  any  other  instruction.  (1 
Blashfield's  Instructions  to  Juries,  sees.  78,  80,  pp.  170,  176, 
177 ;  Just  V.  Idaho  Canal  etc.  Co.,  Ltd.,  16  Ida.  639,  133  Am. 
St.  140,  102  Pac.  381;  Portneuf-Marsh  etc.  Co.  v.  Portneuf 
Irr.  Co.,  19  Ida.  483,  114  Pac.  19;  Oiffen  v.  City  of  Lewiston, 
6  Ida.  231,  55  Pac.  545 ;  Holt  v,  Spokane  etc.  By.  Co.,  3  Ida. 
703,  35  Pac.  39 ;  State  v.  Webb,  6  Ida.  428,  55  Pac.  892.) 

The  court  seriously  erred  in  its  refusal  to  tell  the  jury  that 
no  assurance  of  safety  was  in  issue  or  complained  of  by  plain- 
tiff in  his  complaint  and  that  no  liability  could  be  predicated 
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thereon.  (Thurman  v.  Pittsburg  ds  M,  Copper  Co.,  41  Mont. 
141,  108  Pac.  588,  590;  Miyity  v.  Union  Pac.  Ry,  Co,,  2  Ida. 
(471)  437,  21  Pac.  660;  Telle  v.  Leavenuvrih  R.  T.  Ry.  Co., 
50  Kan.  455,  31  Pac.  1076;  Cincinnati,  /.,  Si.  L.  dk  C.  Ry.  Co. 
V.  McLain,  148  Ind.  188,  44  N.  E.  306 ;  Antler  v.  Cox,  27  Ida. 
517,  149  Pac.  731 ;  Woodward  v.  Oregon  Ry.  dk  Nav.  Co.,  18 
Or.  289,  22  Pac.  1076.) 

John  P.  Gray  and  Walter  H.  Hanson,  for  Respondent 

The  jury  may  use  their  experience  in  life  and  knowledge 
as  to  the  matters  referred,  first,  in  determining  whether  or  not 
the  defendant  acted  as  a  reasonably  prudent  person  would, 
and,  second,  in  estimating  the  loss  of  earning  capacity  and  fix- 
ing his  damages.  {Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408, 
12  Sup.  Ct.  679,  36  L.  ed.  485 ;  Baillie  v.  City  of  Wallace,  24 
Ida.  706,  135  Pac.  850;  Moloney  v.  Winston  Bros.  Co.,  18  Ida. 
740,  111  Pac.  1080,  47  L.  R.  A.,  N.  S.,  634;  Walsh  v.  Winston 
Bros.  Co.,  18  Ida.  768,  111  Pac.  1090;  Barter  v.  Stewart  Min. 
Co.,  24  Ida.  540,  135  Pac.  68;  Chiara  v.  Stewart  Min.  Co.,  24 
Ida.  473,  135  Pac.  245;  Denheigh  v.  OregonrWashi^igton  etc. 
R.  Co.,  23  Ida.  663,  132  Pac.  112.) 

No  court  has  ever  held  that  it  is  error  for  the  court  to  in- 
struct the  jury  to  make  use  of  their  experience  and  general 
knowledge  in  their  deliberations.  (1  Brickwood's  Sackett  on 
Instructions,  sec.  937 ;  Reed  v.  Territory,  1  Okl.  Cr.  481,  129 
Am.  St.  861,  98  Pac.  583 ;  WUUs  v.  Lance,  28  Or.  371,  43  Pae. 
384,  487;  Johmon  v.  Hillstrom,  37  Minn.  122,  33  N.  W.  547; 
Sanford  v.  Oates,  38  Kan.  405,  16  Pac.  807 ;  Jenney  Electric 
Co.  V.  Branham,  145  Ind.  314,  41  N.  B.  448,  33  L.  R.  A.  395; 
Neamw  v.  Uttech,  46  Wis.  581,  1  N.  W.  221.) 

The  instructions  must  all  be  taken  and  considered  together, 
and  if  they,  as  a  whole,  state  the  law  applicable  to  the  facts 
in  the  case,  that  is  suflBcient,  and  the  case  should  not  be  re- 
versed. {Barrow  v.  B.  R.  Lewis  Lbr.  Co.,  14  Ida.  698,  711, 
95  Pac.  682.) 

The  negligence  charged  was  in  not  keeping  the  place  reason- 
ably safe  and  in  not  having  the  loose  rock  so  removed  that  it 
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would  not  fall  on  him.  {Lone  Star  Lignite  Min.  Co,  v.  Cad- 
dell  (Tex.  Civ.),  134  S.  W.  841.) 

**The  danger  from  which  he  was  injured  was  not  one  of  the 
ordinary  risks  of  his  employment. ' '  (Bunker  mil  &  Sullivan 
Min.  &  C.  Co.  V.  Jones,  130  Fed.  813,  65  C.  C.  A.  SeS;Maloney 
V.  Winston  Bros.  Co.,  18  Ida.  740,  111  Pac.  1080,  47  L.  R.  A., 
N.  S.,  634.) 

It  is  the  absolute  duty  of  the  master  to  provide  a  reasonably 
safe  place  in  which  the  servant  shall  work,  having  regard  to 
the  kind  of  work,  and  the  conditions  under  which  it  must 
necessarily  be  performed.  (Bunker  HUl  cfe  SuUivan  Min.  <& 
C.  Co.  v.  Jones,  supra.) 

PLYNN,  District  Judge. — Respondent  obtained  judgment 
against  appellant  for  personal  injuries,  from  which  judgment 
and  from  an  order  overruling  a  motion  for  a  new  trial  this 
appeal  is  taken. 

While  operating  a  machine  drill  in  appellant's  mine,  re- 
spondent was  struck  by  falling  rock,  which,  he  claimed,  came 
from  straight  above  him  and  which  appellant  contended  must 
have  come  from  the  block  of  ore  on  which  he  was  working. 
The  complaint  alleges  that  respondent  was  working  under  the 
supervision  and  direction  of  a  shift  boss ;  that  it  was  his  duty 
to  perform  such  work  at  such  place  and  in  such  manner  as 
the  shift  boss  directed,  and  that  it  was  one  of  the  duties  of 
the  shift  boss  to  cause  such  work  to  be  done  and  timbering  to 
be  put  in  as  was  necessary  to  keep  and  maintain  the  place 
where  the  employees  of  the  appellant  were  required  to  work 
reasonably  safe.  It  is  alleged  that  the  stope  where  respondent 
was  working  was  a  large  stope  extending  upward,  and  there 
were  no  lights  therein  except  respondent's  miner's  lamp,  and 
no  other  man  was  working  there  to  his  knowledge;  that  re- 
spondent was  unable  to  tell  how  far  the  stope  extended  up- 
ward, and  that  while  he  was  working  therein  and  deeply 
engrossed  in  his  work,  without  any  notice  or  warning,  rocks 
came  down  from  above  and  struck  and  injured  him.  He 
alleges  that  he  had  no  notice  or  knowledge  that  any  rocks 
could  be  loosened  or  dropped  down  upon  him  and  no  warn- 
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ing  that  any  rocks  were  to  be  or  would  be  dropped;  that  he 
had  no  opportunity  to  investigate  or  examine  the  roof  or  sides 
above  where  he  was  working,  and  that  there  were  no  means 
by  which  he  could  have  reached  the  same ;  that  it  was  no  part 
of  his  duty  to  make  inspection  thereof.  Negligence  is  predi- 
cated on  appellant's  failure  to  keep  and  maintain  respondent's 
place  of  worjc  in  a  reasonably  safe  condition,  and  in  failing 
to  cause  any  loose  rock  in  said  workings  to  be  removed,  and 
in  failing  to  prevent  other  employees  from  working  where 
any  rock  might  be  loosened  and  fall  upon  respondent,  and  in 
negligently  directing  him  to  work  in  said  place  without  hav- 
ing taken  the  above-named  precautions. 

Appellant  denied  that  it  was  negligent,  alleged  respondent's 
familiarity  with  the  stope  in  which  he  was  working,  and  also 
pleaded  contributory  negligence,  assumption  of  risk  and  neg- 
ligence of  a  fellow-servant  as  aflBrmative  defenses. 

The  evidence  was  uncontradicted  that  it  was  respondent's 
duty  to  pick  down  and  remove  all  dangerous  ground  around 
the  place  where  he  was  working,  which  was  on  a  bench  on  the 
f ootwall  in  an  old  stope.  There  was  evidence  tending  to  show 
that  the  rocks,  which  struck  the  respondent,  could  not  have 
come  down  from  any  place  except  the  footwall,  because  the 
place  directly  above  respondent,  on  the  six  hundred  foot  level, 
was  timbered  and  the  hanging- wall  did  not  incline  sufficiently 
to  be  above  his  place  of  work. 

The  instructions  emphasized  the  fact  that  if  the  rock  fall- 
ing upon  the  respondent  came  from  the  bench  or  face  of  ore 
in  the  footwaJl  where  he  was  working,  or  from  a  place  which 
was  within  his  reach  and  which  by  the  exercise  of  reasonable 
care  he  could  have  observed  or  made  safe  and  not  from  a  point 
above  him  and  from  a  place  other  than  the  block  of  ore  on 
which  he  was  drilling,  the  jury  should  find  for  the  appellant. 

We  shall  discuss  the  errors  assigned  in  the  order  followed 
in  the  briefs. 

The  trial  court  instructed  the  jury  as  follows: 

"You  fix  the  standard  for  reasonable,  prudent  and  cautious 
men  under  the  circumstances  of  the  case  as  you  find  them 
according  to  your  judgment  and  experience  of  what  that  doss 
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of  men  do  under  these  circumstances,  and  then  test  the  conduct 
involved  and  try  it  by  that  standard,  and  neither  the  judge, 
who  tries  the  case,  nor  any  other  person,  can  supply  you  with 
the  criterion  of  judgment  by  any  opinion  he  may  have  on  that 
subject." 

The  italicized  portion  of  the  above  instruction  is  complained 
of  because  it  is  said  to  authorize  the  jury  to  use  their  own 
experience  as  to  the  requisite  standard  of  care  irrespective  of 
the  evidence  in  the  case.  An  identical  instruction  was  dis- 
cussed and  approved  by  the  supreme  court  of  the  United 
States  in  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup. 
Ct.  679,  36  L.  ed.  485,  and  we  are  content  to  approve  the 
instruction  on  that  authority. 

Instruction  No.  16  is  as  follows: 

*'If  you  should  find  for  the  plaintiflP  then,  in  estimating  his 
damages,  you  may  take  into  consideration  the  extent  and  char- 
acter of  his  injuries  as  shown  by  the  evidence;  the  pain  and 
suffering  which  plaintiff  has  endured  by  reason  thereof;  the 
loss  of  earnings  caused  thereby.  And  if  you  further  believe 
from  the  evidence  that  plaintiff  will  continue  to  suffer  from 
these  injuries,  then  you  may  consider  such  future  pain  and 
suffering  and  any  future  loss  of  earning  capacity,  if  any,  as 
you  find  will  naturally  and  probably  result  from  such  injuries, 
and  award  the  plaintiff  such  compensatory  damages  as  under 
all  the  circumstances  of  the  case  you  may  deem  just.  In  esti- 
mating the  loss  of  earning  capacity,  if  you  should  determine 
from  the  evidence  that  plaintiff  would  be  permanently  injured, 
you  may  consider  the  expectancy  of  plaintiff's  life,  based  upon 
the  evidence  and  upon  your  own  experience  and  knowledge  as 
to  such  matters.'' 

Again,  in  Instruction  No.  17,  the  jury  are  told  that  they  are 
the  judges  of  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony,  and  that  **you  have  experienced 
and  observed  the  affairs  of  life  and  it  is  your  duty,  if  you 
shall  determine  the  plaintiff  is  entitled  to  damages,  under  the 
instructions  of  the  court  in  estimating  the  same,  to  use  your 
own  experience  wnd  knowledge  as  to  such  matters." 
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It  is  contended  that  by  these  two  instructions,  as  well  as  hj 
the  one  first  above  referred  to,  the  jury  are  authorized  to 
determine  the  issues  by  their  personal  judgment,  knowledge 
of  life  or  experience  in  addition  to  or  in  disregard  of  the  evi- 
dence; that  thereby  they  are  permitted  to  consider  and  rely 
on  facts  not  proved  by  the  evidence,  which  may  be  within 
their  knowledge  or  experience.  The  case  of  Holt  v.  Spokane 
etc.  Ry.,  3  Ida.  703,  35  Pac.  39,  is  cited,  among  others,  in  sup- 
port of  this  contention. 

The  jury  must  act  on  the  evidence  regularly  produced  in 
the  course  of  the  trial  proceedings  and  cannot  act  on  their 
personal  knowledge  of  any  of  the  issues  in  arriving  at  a  ver- 
dict. If  the  instructions  quoted  infringe  upon  this  rule,  they 
are  erroneous.  Juries  may  bring  into  their  deliberations  their 
general  knowledge  and  experience  of  the  ordinary  affairs  of 
life,  and  that  they  usually  do  so  irrespective  of  or  despite 
any  instructions  given  to  them  is  a  matter  of  common  knowl- 
edge. It  seems  to  us  that  the  criterion  by  which  these  alleged 
erroneous  instructions  are  to  be  tested  is  whether  the  jury 
reasonably  could  have  inferred  therefrom  that  they  could  or 
were  to  use  their  experience  and  knowledge  in  addition  to  or 
in  disregard  of  the  evidence.  We  believe  that  the  construc- 
tion attempted  to  be  placed  on  these  instructions  is  somewhat 
strained,  and  the  objections  thereto  hypercritical,  and  we 
therefore  hold  that  the  instructions  do  not  violate  the  rule 
that  the  jury  are  not  to  take  into  consideration  facts  not  shown 
in  evidence. 

As  examples  of  the  extent  and  limitations  of  the  rule  allow- 
ing the  jury  to  use  their  own  knowledge,  observation  and  ex- 
perience, we  cite  the  following:  Brickwood's  Sackett  on  In- 
structions, sec.  937;  Sanford  v.  Gates,  38  Kan.  405,  16  Pac. 
807 ;  Springfield  Consolidated  JB.  Co,  v,  Hoeffner,  175  111.  634, 
51  N.  E.  884;  North  Chicago  Street  JB.  Co,  v,  Fitzgibbons,  180 
111.  466,  54  N.  E.  483;  Willis  v.  Lance,  28  Or.  371,  43  Pac.  384, 
487 ;  Johnson  v,  HUlstrom,  37  Minn.  122,  33  N.  W.  647 ;  Jack- 
sonville etc,  Ry,  Co,  v.  Hooper,  160  U.  S.  514,  16  Sup.  Ct.  379, 
40  L.  ed.  515 ;  Dunlop  v.  United  States,  165  U.  S.  486, 17  Sup. 
Ct.  375,  41  L.  ed.  799. 
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During  the  course  of  the  trial,  respondent  oflfered  in  evi- 
dence the  life  expectancy  of  one  of  his  age  according  to  the 
American  mortality  tables.  It  is  contended  that  by  the  fore- 
going two  instructions,  the  jury  were  not  permitted  to  base 
their  verdict  as  to  the  amount  of  damages  on  respondent's  life 
expectancy,  as  shown  by  the  evidence,  but  were  required  to 
call  to  their  assistance  their  own  experience  and  knowledge 
as  to  such  matters,  and  that  from  their  own  experience  and 
knowledge  the  jury  may  have  concluded  that  the  life  expect- 
ancy of  respondent  was  far  in  excess  of  that  shown  by  the 
mortality  tables. 

Mortality  tables  are  framed  upon  the  basis  of  the  average 
duration  of  the  lives  of  a  great  number  of  persons.  They  are 
competent  for  the  purpose  of  showing  the  probable  length  of 
life  of  a  given  person  and  are  merely  an  aid  to  the  jury  but 
not  conclusive.  {Morrison  v,  McAfee,  23  Or.  530,  32  Pac. 
400;  Vicksburg  etc,  R.  Co.  v.  Putnam,  118  U.  S.  545,  7  Sup. 
Ct.  1,  30  L.  ed.  257 ;  Steinbrunner  v,  Pittsburg  &  Western  Ry, 
Co.,  146  Pa.  St.  504,  28  Am.  St.  806,  23  Atl.  239 ;  Denman  v. 
Johnston,  85  Mich.  387,  48  N.  W.  565 ;  City  of  Friend  v.  Inger- 
soll,  39  Neb.  717,  58  N.  W.  281.) 

We  think  that  the  instruction  in  question,  wherein  the  jury 
were  told  that  in  estimating  the  loss  of  respondent's  earning 
capacity  they  might  consider  his  life  expectancy,  *' based  on 
the  evidence,"  is  not  rendered  erroneous  by  the  addition  of 
the  words  **and  upon  your  own  experience  and  knowledge  as 
to  such  matters." 

The  third  assignment  of  error  relates  to  the  following 
instruction : 

"The  dangers  and  defects  must  be  so  obvious  and  apparent 
that  a  reasonably  prudent  man  would  have  avoided  them,  in 
order  to  charge  the  workman  with  contributory  negligence  or 
the  assumption  of  the  risk.  This  instruction  is  to  be  taken  in 
connection  with  all  the  other  instructions  and  the  evidence  in 
the  case." 

This  instruction  is  said  not  even  to  correctly  state  the  law 
as  to  contributory  negligence,  but  inasmuch  as  the  law  of 
contributory  negligence  was    elsewhere   in   the   instructions 
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fully  and  fairly  defined,  and  inasmuch  as  appellant  concen- 
trates its  attack  on  this  instruction  as  to  its  unsoundness  on 
the  question  of  assumption  of  risk,  we  likewise  shall  limit  our- 
selves to  that  phase  of  the  ar^ment.  In  this  connection  may 
also  be  considered  the  objection  to  Instruction  No.  10,  which 
is  as  follows : 

''If  you  find  that  there  was  negligence  on  the  part  of  the 
master  in  failing  to  provide  a  safe  place  for  the  plaintiff  to 
work,  or  by  failing  to  properly  protect  the  plaintiff  from 
ground  which  was  loose  and  liable  to  fall,  which  by  a  reason- 
able inspection  defendant  could  have  known  was  loose  and 
liable  to  fall  or  cave,  and  that  plaintiff's  injury  was  caused 
by  that  neglect  in  the  manner  alleged  in  his  complaint  and  not 
contributed  to  by  any  actions  on  the  plaintiff's  part,  then 
you  should  find  for  the  plaintiff." 

It  is  urged  that  in  each  of  these  instructions  the  trial  court 
failed  to  distinguish  between  contributory  negligence  and 
assumption  of  risk,  and  that  in  each  instruction  the  defense 
of  assumption  of  risk  was  removed  from  the  consideration  of 
the  jury. 

In  the  note  to  the  case  of  Low  v.  Clear  Creek  Coal  Co., 
found  in  23  Am.  &  Eng.  Ann.  Cas.,  on  p.  587,  are  gathered 
cases  relating  to  contributory  negligence  of  miners  injured  by 
falling  rocks ;  and  in  connection  with  the  first  of  the  foregoing 
two  instructions,  it  may  not  be  amiss  to  call  attention  to  the 
closing  words  of  the  quotation  from  the  case  of  Union  Pac. 
R.  R.  Co.  V.  Jarvi,  53  Fed.  65,  3  C.  C.  A.  433,  to  wit: 

**  Dangers,  not  defects  merely,  must  have  been  so  obvious 
and  threatening  that  a  reasonably  prudent  man  would  have 
avoided  them  in  order  to  charge  the  servant  with  contribu- 
tory negligence." 

Even  though  these  two  instructions  might  be  open  to  the 
objections  urged,  in  view  of  the  fact  that  the  jury  were  ex- 
plicitly and  fully  advised  by  Instructions  9,  8-A  and  3-A  as 
to  the  dangers,  risks  and  hazards  assumed  by  plaintiff  and 
the  effect  of  such  assumption  of  risk  on  his  right  to  recover, 
we  hold  that  there  is  no  prejudicial  error  in  these  instruo- 
tions. 
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The  next  error  assigned  is  directed  to  Instruction  No.  8, 
which  is  as  follows : 

'*An  employee  has  a  right  to  assume,  in  the  absence  of 
apparent  defects,  that  a  place  in  which  he  is  ordered  to  work 
by  a  shift  boss  is  safe  and  he  is  not  bound  to  inspect  it  for 
the  purpose  of  discovering  a  latent  defect.  And  where  em- 
ployee is  directed  to  work  in  a  certain  place,  Jie  has  a  right  in 
the  absence  of  proof  to  the  contrary,  to  assume  that  the  place 
had  been  made  reasonably  safe  by  his  employer." 

Objection  is  made  to  the  italicized  portion  thereof.  We 
do  not  think  that  this  instruction  can  be  construed  to  mean 
that  actual  or  constructive  knowledge  by  the  employee  of 
dangers  or  defects  in  his  place  of  work  would  be  immaterial, 
and  that  it  would  still  be  necessary  that  proof  be  made  by 
his  employer  that  the  place  was  safe.  "Proof"  may  be  de- 
fined as  the  eflfect  or  result  of  evidence ;  and,  taking  such  defi- 
nition in  connection  with  the  remaining  portion  of  the  in- 
struction, we  think  that  the  instruction  in  effect  merely  states 
that  the  employee  has  a  right  to  act  on  the  presumption  that 
the  employer  has  made  his  place  of  work  reasonably  safe, 
which  is  the  rule  supported  by  the  authorities.  {Moloney  v, 
Winston  Bros,  Co,,  18  Ida.  740,  111  Pac.  1080,  47  L.  R.  A., 
N.  S.,  634;  Barter  v.  Stewart  M.  Co,,  24  Ida.  540,  135  Pac. 
68;  Bunker  Hill  etc,  M,  Co.  v.  Jones,  130  Fed.  813,  65  C.  C.  A. 
363 ;  Texas  dk  Pac,  Ry.  Co.  v.  Swearington,  196  U.  S.  51,  25 
Sup.  Ct.  164,  49  L.  ed.  392.) 

Error  is  assigned  to  the  action  of  the  court  in  overruling 
the  objection  made  to  the  question  asked  the  respondent, 
namely:  "Q.  Tell  the  jury  what  Barney  told  you  to  do,"  and 
in  refusing  to  strike  a  portion  of  his  answer  where  he  testified 
that  Barney  told  him  the  ground  was  all  right;  and  to  the 
action  of  the  court  in  refusing  to  give  appellant's  requested 
instruction  as  follows : 

**You  are  instructed  that  in  his  complaint  the  plaintiff 
makes  no  claim  that  the  defendant  was  negligent  in  making 
any  assurances  of  safety  to  him,  and,  therefore,  in  your  delib- 
erations in  this  case  you  should  not  consider  any  alleged  state- 
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ment  by  the  shift  boss,  Barney,  to  plaintiflf,  to  the  effect  that 
the  ground  or  condition  above  plaintiff  was  all  right." 

The  theory  on  which  these  rulings  are  claimed  to  be  errone- 
ous is  that  there  was  no  assurance  of  safety  pleaded,  and  that 
the  testimony  was  therefore  irrelevant  and  immaterial,  and 
that  any  false  assurance  of  safety  made  to  an  employee  con- 
stitutes a  wholly  separate  and  distinct  ground  of  negligence 
and  liability. 

From  the  record  we  believe  it  clearly  appears  that  it  was 
the  duty  of  the  respondent  to  do  such  work  and  in  such  man- 
ner as  appellant's  shift  boss  directed ;  that  it  was  the  respond- 
ent's duty  to  bar  down  and  make  safe  the  ground  where  he 
was  working ;  that  it  was  not  part  of  his  business  or  duty  to 
inspect  the  part  of  the  stope  above  him,  which  could  not  be 
seen  by  the  aid  of  his  miner's  lamp  and  which  could  not 
be  examined  by  any  means  provided. 

The  appellant  pleaded  assumption  of  risk  and  that  re- 
spondent was  familiar  with  every  danger,  risk  and  hazard 
present  at  his  place  of  work,  and  that  he  was  familiar  with 
and  well  knew  his  place  of  work  and  the  stope  in  which  he 
was  working,  and  that  he  knew  and  was  familiar  with  the 
walls,  roof  and  sides  of  the  stope  and  with  the  ground  at  and 
in  the  vicinity  of  his  place  of  work. 

It  was  not  error  to  permit  him  to  negative  assumption  of 
risk  and  notice  of  dangers,  and  the  testimony  was  admissible 
for  this  purpose,  even  though  no  negligence  was  charged  on 
the  question  of  assurances  of  safety. 

Summarizing  the  issues  in  this  case,  it  may  be  stated  that 
the  first  issue  was :  What  were  the  duties  of  the  shift  boss  and 
the  miner?  We  believe  that  the  case  of  Moloney  v.  Wiriston 
Bros,  Co,,  supra,  is  so  similar  in  principle  to  the  case  at  bar 
on  this  question  that  it  will  be  unnecessary  to  reiterate  the 
ideas  of  the  court  on  the  question  of  the  master's  duty  to  fur- 
nish the  servant  with  a  safe  place  to  work,  or  on  the  question 
of  whether  or  not  the  shift  boss  was  a  fellow-servant.  The 
evidence  supports  the  allegations  of  the  complaint  as  out- 
lined in  the  opening  paragraph  of  this  opinion  in  respect  of 
the  duty  of  respondent  to  follow  the  directions  of  the  shift 
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boss  and  the  duty  of  the  master,  represented  by  the  shift  boss, 
to  protect  him  from  dangers  not  apparent  or  necessarily  inci- 
dent to  the  work  at  which  he  was  engaged. 

The  second  important  issue  was  whether  the  rock  which 
struck  the  respondent  came  from  the  place  on  which  he  was 
working  or  from  above  him.  The  jury  were  clearly  instructed 
that  if  they  found  that  he  was  struck  by  a  rock  coming  from 
the  block  of  ore  on  which  he  was  working,  he  could  not  re- 
cover; and  the  jury  found  these  issues  in  favor  of  the  re- 
spondent. The  evidence  was  conflicting  and  the  verdict  will 
not  be  disturbed. 

The  remaining  issue  was  the  extent  of  the  injuries  and  the 
amount  of  damages  to  which  respondent  was  entitled.  The 
verdict  is  claimed  to  be  excessive.  Respondent  was  an  ex- 
perienced miner,  thirty-one  years  of  age,  earning  at  the  time 
of  his  injury  three  dollars  and  a  half  a  day,  with  a  life  ex- 
pectancy of  thirty-four  years.  There  was  evidence  that  he 
was  suffering  from  a  hernia  of  the  direct  variety,  which  is 
practically  always  caused  by  some  blow  or  severe  strain. 
The  main  injury  claimed,  however,  was  to  the  sacro-iliac  joint. 
The  sacro-iliac  joint  is  described  by  one  of  the  witnesses  as 
**a  double  wedge-shaped  joint;  the  two  hip  bones  slip  down 
in  the  wedge  from  side  to  side  and  they  are  beveled  in  a  wedge 
shape,  front  and  backward.  The  lower  end  of  the  spinal 
column  or  backbone  is  made  solid  by,  you  might  say,  the  fusing 
together  of  the  sacral  vertebrae ;  thus  the  individual  bones  in 
the  sacrum  are  united  together,  forming  one  bone.  This 
wedge  or  sacrum  is  held  in  position  between  the  two  hip  bones 
by  ligaments,  muscles  and  fibrous  tissues,  nothing  else  holds 
them  together.  If  all  the  soft  tissue  is  removed  from  around 
this  joint,  there  is  nothing  to  retain  the  bone  in  position  at 
all,  no  socket  or  anything  like  that.  This  joint  has  a  limited 
range  of  motion,  and  whenever  strain  is  thrown  upon  this 
joint,  if  the  ligaments  which  are  binding  these  bones  together 
are  injured,  it  produces  pain  the  same  as  a  sprained  wrist. 
There  is  a  tearing  of  the  fascia  and  ligaments  surrounding  it. 
And  in  this  particular  case  that  is  what  we  have  to  deal  with, 
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that  is,  any  injury  to  these  ligaments  and  fascia  surrounding 
the  sacro-iliao  joints." 

There  was  also  testimony  that  the  pubic  region  in  front  was 
injured ;  that  the  sacro-iliac  injury  to  the  respondent  was  very 
severe  and  was  of  a  permanent  nature,  and  that  respondent 
would  never  be  able  to  do  any  labor  which  required  any  exer- 
cise whatever.  The  jury  found  on  this  issue  in  favor  of  the 
respondent,  and  we,  being  of  the  opinion  that  the  amount 
awarded,  to  wit,  $7,500,  is  not  excessive,  the  verdict  will  not 
be  disturbed.  The  judgment  will  therefore  be  affirmed. 
Costs  awarded  to  respondent. 

Budge,  C.  J.,  and  Eice,  J.,  concur. 


(July  12,  1917.) 

CHARLES  J.  VINCENT,  Jr.,  Administrator  of  the  Estate 
of  THOMAS  J.  BLACK,  Deceased,  Substituted  in  the 
Place  and  Stead  of  THOMAS  J.  BLACK,  AppeUant,  v. 
MYRTLE  BLACK,  Respondent. 

[166  Pac.  923.] 

Action   fob   Divorce  —  Default  —  Vacation  of  —  Void   Judgment — 
Vacation  of — Death  of  Party — Effect  of — Property  Rights. 

1.  Trial  courts  have  the  power  to  vacate  defaults,  and  an  order 
extend iiif^  the  time  to  plead,  entered  after  the  entry  of  a  default, 
operates  ipso  fcLCto  to  vacate  the  default. 

2.  A  default  judgment  entered  while  a  cause  is  at  issue  is  void, 
and  may  be  set  aside  by  the  trial  court. 

3.  A  void  judgment  in  a  divorce  action  may  be  set  aside,  even 
after  the  death  of  one  of  the  parties,  when  the  property  interests 
of  the  survivor  are  involved  in  the  proceeding. 

[As  to  vacation  of  divorce  decree  after  death  of  party,  in  direct 
proceedings  brought  by  surviving  party,  see  note  in  Ann.  Oas. 
1913B,  369.] 


On  right  to  contest  the  validity  of  a  divorce  decree  after  the  d^th 
of  one  or  both  of  the  parties,  see  notes  in  57  I*.  S.  A.  583;  44  !«.  S.  A., 
N.  S.,  505. 
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APPEAL  from  the  District  Court  of  the  First  Judicial 
District,  for  Shoshone  County.  Hon.  William  W.  Woods, 
Judge. 

Action  for  divorce.  Judgment  for  plaintiff  vacated. 
Affirmed. 

Gundlach  &  Miller,  for  Appellant. 

**An  action  for  divorce  is  a  purely  personal  action.  Noth- 
ing is  sought  to  be  affected,  but  the  marital  status  of  a  hus- 
band  and  wife Service  upon   them    (executors,   and 

administrators,  on  motion  and  notice)  of  a  motion  to  vacate 
the  judgment  is  farcical. ' '  {Dwyer  v.  Nolan,  40  Wash.  459,  111 
Am.  St.  919,  5  Ann.  Cas.  890,  82  Pac.  746,  1  L.  R.  A.,  N.  S., 
551 ;  Kirschner  v.  Dietrich,  110  Cal.  502,  42  Pac.  1064;  Barney 
V.  Barney,  14  Iowa,  189 ;  Kimball  v.  Kimball,  4A  N.  H.  122, 
82  Am.  Dec.  194 ;  23  Cyc.  681 ;  Doivner  v.  Hoiuard,  44  Wis. 
82;  Hodges  v.  Tucker,  25  Ida.  563,  580,  138  Pac.  1139;  Wayne 
V.  Alspach,  20  Ida.  144, 116  Pac.  1033.) 

James  A.  Wayne,  for  Respondent. 

A  default  may  be  set  aside  after  the  death  of  one  of  the 
parties,  where  the  proceeding  involves  the  question  of  prop- 
erty rights.  If  the  decree  of  divorce  is  void,  respondent  is 
still  the  widow  of  Thomas  J.  Black  and  entitled  to  all  of  the 
community  property.  {Israel  v.  Arthur,  6  Colo.  85;  Law- 
rence V,  Nelson,  113  Iowa,  277,  85  N.  W.  84,  57  L.  R.  A.  583 ; 
1  Cyc.  64.) 

Where  an  application  to  set  aside  a  default  is  granted  by 
the  trial  court,  it  will  not  be  reversed  on  appeal  except  where 
there  has  been  an  abuse  of  discretion.  (Harr  v,  Kight,  18 
Ida.  53,  108  Pac.  539 ;  Hamilton  v.  Hamilton,  21  Ida.  672,  123 
Pac.  630.) 

BUDGE,  C.  J.— On  Nov.  24,  1915,  James  J.  Black  com- 
menced  an  action  for  divorce  against  respondent  in  the  district 
court  for  Shoshone  county.  An  order  for  personal  service 
of  summons  without  the  state  was  procured,  and  summons  was 
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served  on  respondent  at  Spokane,  Washington,  Jan.  31,  1916. 
On  March  8,  1916,  respondent's  attorney  made  a  motion  for 
attorneys'  fees,  suit  money  and  temporary  alimony,  supported 
by  her  affidavit.  The  time  to  answer  expired  on  March  11, 
1916.  On  March  14,  1916,  Black's  attorneys  filed  a  praecipe 
with  the  clerk  for  a  default,  and  the  clerk  entered  the  default 
of  respondent  for  failure  to  answer  the  complaint  within  the 
time  provided  by  law.  On  March  15,  1916,  the  district  judge 
signed  a  written  order,  giving  respondent  ten  days  from  that 
date  within  which  to  answer  the  complaint.  On  March  22, 
1916,  respondent  filed  her  answer,  together  with  a  motion 
to  set  aside  the  default.  On  March  23,  1916,  the  affidavit  of 
A.  H.  Featherstone,  one  of  Black's  attorneys,  was  filed,  re- 
sisting the  application  to  set  aside  the  default.  On  April  3, 
1916,  the  trial  court  entered  an  order,  denjdng  the  motion  to 
vacate  the  default  and  ordering  the  answer  to  be  stricken 
from  the  files,  and  on  the  same  date  the  cause  was  tried  as  a 
default  case,  findings  of  fact  and  conclusions  of  law  were 
entered  and  a  decree  of  divorce  granted.  On  April  17,  1916, 
Black  died.  On  May  15,  1916,  a  motion  was  filed  by  re- 
spondent's attorneys  for  an  order  to  substitute  Charles  J. 
Vincent,  Jr.,  administrator  of  the  estate  of  James  J.  Black, 
deceased,  as  plaintiff  in  the  action.  Nothing  further  seems 
to  have  been  done  regarding  this  motion.  On  Sept.  19,  1916, 
another  motion  was  filed,  asking  for  an  order  to  substitute  the 
administrator  as  plaintiff  and  for  an  order,  vacating  and  set- 
ting aside  the  default  of  the  defendant,  which  motion  was 
supported  by  an  affidavit  of  the  respondent.  On  the  latter 
motion  a  hearing  was  had  on  the  26th  day  of  Sept.,  1916,  and 
on  Oct.  7,  1916,  the  court  entered  an  order,  substituting  the 
administrator  as  plaintiff  and  vacating  and  setting  aside  the 
findings  of  fact,  conclusions  of  law,  the  decree  and  the  default. 
Prom  this  order  the  administrator  has  prosecuted  this  appeal. 
The  record  in  this  case,  to  say  the  least,  is  in  a  hopeless 
state  of  confusion,  but  we  must  indulge  the  presumption  that 
all  of  the  proceedings  of  the  trial  court  were  regular,  and 
although  the  record  is  silent,  so  far  as  the  setting  aside  of  the 
clerk's  default  is  concerned,  such  must  have  been  the  result 
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of  the  court's  action,  when  by  its  order  of  March  15,  1916, 
respondent  was  given  ten  days'  additional  time  within  which 
to  answer.  That  the  court  had  the  power  to  vacate  the  de- 
fault there  can  be  no  question,  and  the  order  extending  the 
time  to  answer  was  a  valid  order  and  operated  ipso  facto  to 
vacate  the  default.  And  it  further  appears  that  the  respond- 
ent filed  her  motion  to  vacate  and  set  aside  the  clerk's  default 
and  also  filed  her  answer  prior  to  the  expiration  of  the  time 
limited  in  the  written  order  of  the  court.  The  action  of  the 
trial  court  on  April  3,  1916,  in  entering  the  order  denying  a 
motion  to  vacate  the  default  and  striking  the  respondent's 
answer  from  the  files  was  clearly  erroneous  and  void,  and  must 
have  been  inadvertent,  by  reason  probably  of  the  fact  that  the 
order  extending  the  time  to  answer  was  not  filed  until  some 
time  thereafter.  And  when  on  Sept.  19,  1916,  the  court's 
attention  was  called  to  the  fact  that  the  answer  had  been  filed 
within  the  time  allowed  by  its  order  and  that  the  cause  was 
properly  at  issue,  at  the  time  it  made  the  pretended  order 
to  strike  the  answer  from  the  files,  it  was  clearly  apparent 
that  the  judgment  theretofore  entered  was  void.  And  the 
court  committed  no  error  in  making  its  order,  vacating  the 
default  and  setting  aside  its  judgment  and  findings  of  fact 
and  conclusions  of  law.  The  cause  stood  just  as  though  these 
void  orders  had  never  been  made  or  entered. 

That  the  plaintiff  had  died  in  the  meantime  would  not 
operate  to  deprive  the  court  of  its  right  to  set  aside  its  void 
judgment,  for  the  reason  that  there  were  property  rights  in- 
volved. And  while  there  are  cases  to  the  contrary,  the  great 
weight  of  authority  supports  the  rule  that,  if  the  property 
interests  of  the  survivor  are  involved  in  the  proceeding,  the 
decree  may  be  assailed,  if  it  is  for  any  reason  void  or  void- 
able. The  authorities  are  collected  in  the  notes  to  the  fol- 
lowing cases:  Lawrence  v.  Nelson,  113  Iowa,  277,  85  N.  W. 
84,  57  L.  R.  A.  583;  Dwyer  v.  Nolan  {NoUm  v,  Dwyer),  40 
Wash.  459,  111  Am.  St.  919,  5  Ann.  Cas.  890,  82  Pac.  746,  1 
L.  R.  A.,  N.  S.,  551;  McElrath  v,  Littell,  120  Minn.  380,  139 
N.  W.  708,  44  L.  R.  A.,  N.  S.,  505 ;  Leathers  v.  Stewart,  108 
Me.  96,  Ann.  Cas.  1913B,  366,  79  Atl.  16 ;  Wood  v.  Wood,  136 
Iowa,  128, 125  Am.  St.  223,  113  N.  W.  492,  12  L.  R.  A.,  N.  S., 
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891.     See,  also,  Dennis  v.  Harris  (Iowa),  153  N.  W.  343; 
Beavers  v.  Bess,  58  Ind.  App.  287,  108  N.  E.  266. 

The  order  appealed  from  is  afSrmed.    Costs  awarded  to  re- 
spondent. 

Morgan  and  Rice,  JJ.,  concur. 


(July  12,  1917.) 

JOHN  ZIMMERMAN,  Respondent,  v.  C.  W.  BROWN  and 
W.  S.  WOOD,  Appellants. 

[166  Pae.  924.] 

UsuEY  —  Conflict  of  Laws  —  Contract  in  Violation  of  Statutes — 
Validity. 

1.  When  a  contract  is  usurious  by  the  laws  of  the  state  wherein 
it  was  made,  but  not  according  to  those  of  the  state  wherein  it  is 
to  be  performed,  the  parties  will  be  presumed  to  have  contracted 
with  reference  to  the  laws  of  the  latter  state,  unless  it  appears  that 
in  fixing  the  place  of  payment  there  was  bad  faith  or  an  intention 
to  evade  the  usury  laws  of  the  former. 

2.  Where  a  statute  prescribes  a  licenae,  or  certificate,  as  a  re- 
quisite to  engaging  in  business,  and  where  such  is  required  for 
public  protection  or  is  a  police  regulation  and  not  for  revenue  pur- 
poses only,  a  contract  made  in  violation  thereof  is  invalid  and  no 
recovery  can  be  based  thereon. 

3.  The  law  of  1909  (Sess.  Laws  1909,  p.  211,  as  amended  by 
Bess.  Laws  1913,  p.  550)  regulating  the  use  and  sale  of  stallions, 
was  not  passed  for  the  purpose  of  raising  revenue,  but  is  a  police 
regulation  designed  to  protect  those  who  purchase  the  services  of 
or  buy  stallions. 

[As  to  what  transactions  are  usurious,  see  notes  in  81  Am.  Dee. 
736;  46  Am.  St.  178.] 


The  question  of  presumption  of  law  of  other  state  as  to  usury,  see 
note  in  21  L.  B.  A.  471;  67  K  R.  A.  60. 

On  conflict  of  lawa  as  to  usury,  see  notes  in  62  I^  B.  A.  83;  I^  B.  A. 
1916D,  750. 

On  validity  of  contract  in  business  which  it  is  a  misdemeanor  to 
transact,  see  comprehensive  note  in  12  L.  B.  A.,  K.  8.,  617. 
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APPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  '^n  promissory  note.  Judgment  for  plaintiflP.  Re- 
versed, 

Roy  0.  Johnson  and  James  H.  Forney,  for  Appellants. 

A  contract  for  services  rendered,  or  goods  sold,  in  violation 
of  a  statute  which  forbids,  under  penalty  or  otherwise,  the 
carrying  on  of  the  particular  business  without  a  license,  is 
void.  (Harrison  v.  Jones,  80  Ala.  412;  Dudley  v.  Colliery 
87  Ala.  431,  13  Am.  St.  55,  6  So.  304;  HUl  v,  Mitchell,  25  Ga. 
704;  Buckley  v,  Humason,  50  Minn.  195,  36  Am.  St.  637,  52 
N.  W.  385,  16  L.  R.  A.  423.) 

When  a  statute  requires  persons  engaging  in  a  particular 
business  to  be  licensed  for  the  protection  of  the  public,  and 
not  for  public  revenue  only,  the  imposition  of  a  penalty 
amounts  to  a  positive  prohibition  of  contracts  made  contrary 
to  the  statute.  {Taliaferro  v,  Moffert,  54  Ga.  150;  Randall  v, 
Tuell,  89  Me.  443,  36  Atl.  910,  38  L.  R.  A.  143.) 

Where  a  statute  imposes  a  penalty  for  a  failure  to  comply 
with  its  provisions,  it  is  to  be  construed  as  prohibitory,  and 
contracts  made  in  direct  contravention  of  its  requirements  are 
unlawful  and  void.  {Miller  v.  Post,  1  Allen  (Mass.),  434; 
Sawyer  v.  Smith,  109  Mass.  220;  Prescott  v.  Battershy,  119 
Mass.  285 ;  Johnson  v.  Rulings,  103  Pa.  St.  498,  49  Am.  Rep. 
131 ;  Hmtis  V,  Pickands,  27  111.  270 ;  Tedrick  v,  Hiner,  61  111. 
189;  Gardner  v.  Tatum,  81  Cal.  370,  22  Pac.  880;  Stevenson  v. 
Buying,  87  Tenn.  46,  9  S.  W.  230.) 

The  validity  of  promissory  notes  is  controlled  by  the  law  of 
the  place  where  the  notes  are  executed,  and  not  where  they  are 
payable.  {Orr's  Admr.  v.  Orr,  157  Ky.  570,  163  S.  W.  757; 
Joslin  V.  Miller,  14  Neb.  91,  15  N.  W.  214;  Sheldon  v.  Haxtun, 
91  N.  Y.  124;  Kilgore  v.  Dempsey,  25  Ohio  St.  413,  18  Am. 
Rep.  306.) 

If  a  note  is  void  for  usury  where  made  it  will  be  void  every- 
where, although  it  may  have  been  made  payable  elsewhere  as 
a  cover  for  the  usury.     (Vermont  Loan  dk  Trust  Co.  v.  Eoff^ 

Idaho,  Vol.  80 — 41 
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man,  5  Ida.  376,  95  Am.  St.  186,  49  Pac.  314,  37  L.  R.  A.  509; 
Ocobock  V.  Nixon,  6  Ida.  552,  57  Pac.  309 ;  Cleveland  v.  WesU 
ern  Loan  etc.  Co.,  7  Ida.  477,  63  Pac.  885;  State  v.  Eves,  6 
Ida.  144,  53  Pac.  543.) 

A.  H.  Oversmith,  for  Respondent. 

**  When  a  statutory  prohibition  is  found  in  a  statute  enacted 
for  the  purpose  of  raising  revenue  or  the  regulation  of  tralBc 
or  business,  unless  it  is  manifestly  the  intention  of  the  statute 
to  make  the  contract  void,  the  court  will  hold  the  contract  as 
valid."  {Vermont  Loan  dk  Trust  Co.  v.  Hoffman,  5  Ida.  376, 
95  Am.  St.  186,  49  Pac.  314,  37  L.  R.  A.  509 ;  Sutherland  on 
Statutory  Construction,  sec.  366 ;  Hughes  v.  Snell,  28  Okl.  828, 
Ann.  Cas.  1912D,  374,  115  Pac.  1105,  34  L.  R.  A.,  N.  S.,  1133; 
Dinkelspeel  v.  O'Day,  47  Utah,  18,  151  Pac.  344;  Lane  v. 
Henry,  80  Wash.  172,  141  Pac.  365;  Lamed  v.  Andrews,  106 
Mass.  435,  437,  8  Am.  Rep.  346;  Mandlebaum  v.  Oregovich, 
17  Nev.  87,  45  Am.  Rep.  433,  28  Pac.  121 ;  Harris  v.  Runnels, 
12  How.  79,  13  L.  ed.  901;  Kern  v.  Feller,  70  Or.  140,  140 
Pac.  735.) 

''Where  a  note  made  in  one  jurisdiction  is  payable  in  an- 
other, it  bears  interest  according  to  the  lawful  rate  in  the 
place  where  it  is  payable,  unless  a  different  rate  is  specified 
in  the  contract."  (8  Cyc.  312,  and  cases  cited  under  footnote 
84;  Randolph  on  Com.  Paper,  par.  31;  2  Parsons  on  Bills 
and  Notes,  p.  324;  Daniels  on  Neg.  Inst.,  par.  879;  Sykes  v. 
Citizens'  Nat.  Bank,  78  Kan.  688,  98  Pac.  206,  19  L.  R.  A., 
N.  S.,  665.) 

The  problem  of  determining  what  law  shall  govern  in  de- 
ciding whether  or  not  the  contract  is  usurious  is  largely  one  of 
ascertaining  what  law  the  parties  had  in  mind  as  fixing  their 
rights  under  the  contract.  The  intent  of  the  parties  is  there- 
fore usually  the  cardinal  factor.  (39  Cyc.  891-898;  Baxter 
v.  Becktmth,  25  Colo.  App.  322,  137  Pac.  901.) 

Unless  there  is  an  intent  to  evade  the  usury  laws,  the  law 
of  the  state  where  the  note  is  payable  will  govern.  (Crawford 
v.  Seattle  R.  &  S.  Ry.  Co.,  86  Wash.  628,  150  Pac.  1155, 
L.  R.  A.  1916D,  732.) 
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Parties  in  their  contracts  will  be  presumed  to  have  used 
language  effectuating  a  lawful  rather  than  an  unlawful  pur- 
pose. {Beasley  v.  Aberdeen  &  B.  R.  Co.,  145  N.  C.  272,  59 
S.  E.  60.) 

MORGAN,  J. — This  action  was  instituted  by  respondent 
upon  a  promissory  note  made,  executed  and  delivered  to  him 
by  appellants  for  the  sum  of  $425.  The  note  provided  for 
interest  at  the  rate  of  8%  per  annum,  was  payable  at  Wilbur, 
Washington,  and  further  provided  that  **if  not  paid  when  due 
the  interest  to  be  added  to  and  become  a  part  of  the  prin- 
cipal, and  the  whole  sum  of  both  principal  and  interest  to 
bear  interest  thereafter  at  12%  per  annum."  In  an  affirma- 
tive answer  and  cross-complaint  appellants  alleged  an  agree- 
ment between  themselves  and  respondent  to  purchase  a  stal- 
lion, and  that  in  consideration  of  the  sale  and  delivery  of  it 
they  executed  and  delivered  the  note  above  set  forth ;  that  at 
the  time  of  the  sale  respondent  had  never  procured  any  license 
to  sell  or  dispose  of  the  animal;  that  he  had  never  had  it 
passed  upon  by  the  state  veterinary  surgeon  and  had  failed  to 
post,  in  a  conspicuous  place  on  the  main  door  leading  into 
the  stable  where  it  was  kept,  or  offered,  for  sale  any  certificate, 
or  license,  as  provided  by  the  laws  of  this  state,  and  that 
therefore  the  contract  was  void.  .  They  prayed  for  judgment 
in  the  sum  of  $875,  claimed  by  them  to  have  been  expended  in 
the  feeding  and  upkeep  of  the  stallion.  Respondent  filed  a 
demurrer  to  the  aflBrmative  answer  and  cross-complaint,  which 
was  sustained. 

It  is  contended  by  appellants  that  the  note  is  usurious.  The 
parties  stipulated  that  it  was  given  at  Lewiston,  Idaho,  and 
that  the  negotiations  leading  up  to  the  sale  were  also  made 
at  that  place;  that  the  laws  of  the  state  of  Washington  per- 
mit the  recovery  of  compound  interest  and  that  under  such 
laws  the  note  is  not  usurious. 

The  court  made  and  entered  findings  and  rendered  judg- 
ment in  favor  of  respondent,  as  prayed  for  in  his  complaint. 
This  appeal  is  from  that  judgment.  The  order  sustaining  the 
demurrer  to  the  answer  and  cross-complaint  is  assigned  as 
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error,  as  is  also  the  action  of  the  court  in  entering  the  judg- 
ment and  in  failing  to  adjudge  the  note  to  be  usurious. 

Sec.  1539,  Rev.  Codes,  prohibits  compound  interest,  and  if 
the  note  in  question  is  to  be  governed  by  the  laws  of  Idaho, 
it  is  clearly  usurious,  but  the  statutes  of  the  state  of  Washing- 
ton permit  the  collection  of  such  interest.  The  question  then 
arises:  Under  the  statutes  of  which  state  must  we  test  the 
note? 

By  the  great  weight  of  authority  it  is  held  that,  in  a  case 
like  the  present  one,  every  presumption  is  against  an  inten- 
tion to  violate  the  law,  so  that  where  notes  are  executed  in 
one  state  and  payable  in  another,  the  parties  will  be  pre- 
sumed to  have  contracted  with  reference  to  the  law  of  the 
place  where  the  transaction  would  be  valid  rather  than  in 
view  of  the  law  by  which  it  would  be  illegal,  provided,  how- 
ever, that  there  is  no  evidence  of  bad  faith  or  of  an  intention 
to  evade  the  usury  law  of  the  latter  state.  Therefore,  when 
a  contract  is  usurious  by  the  law  .of  the  state  wherein  it  was 
made,  but  not  according  to  that  of  the  state  wherein  it  is  to 
be  performed,  the  parties  will  be  presumed  to  have  contracted 
with  reference  to  the  law  of  the  latter  state  and  the  contract 
will  be  upheld,  subject  to  the  conditions  of  good  faith  just  set 
forth.  (39  Cyc.  899,  900;  Oreen  v.  Northwestern  Trust  Co., 
128  Minn.  30,  150  N.  W.  229,  L.  R.  A.  1916D,  739;  CampbeU 
V.  Hunt,  60  Pa.  Super.  332;  Broivnell  v.  Freese,  35  N.  J.  L. 
285,  10  Am.  Rep.  239 ;  Baxter  v.  Beckivith,  25  Colo.  App.  322, 
137  Pac.  901 ;  Dickinson  v.  Edwards,  77  N.  Y.  573,  33  Am. 
Rep.  671 ;  Brown  v.  Gates,  120  Wis.  349,  1  Ann.  Cas.  85,  97 
N.  W.  221,  98  N.  W.  205 ;  British  (&  American  Mtg.  Co,  v. 
Bates,  58  S.  C.  551,  36  S.  E.  917;  Crawford  v.  Seattle  B.  &  8. 
R.  Co,,  86  Wash.  628,  150  Pac.  1155,  L.  R.  A.  1916D,  732.) 

The  note  in  question,  although  made  and  executed  in  Idaho, 
was  made  payable  in  the  state  of  Washington,  and  the  fact 
that  it  purported  to  be  dated  at  Wilbur,  Washington,  shows 
an  intention  of  the  parties  that  the  contract  was  entered  into 
in  view  of  the  laws  of  that  state,  and,  since  there  is  neither 
allegation  nor  proof  of  bad  faith  or  of  an  effort  to  evade  the 
usury  laws  of  this  state,  the  note  is  not  to  be  deemed  usurious. 
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This  case  is  distinguishable  from  that  of  Vermont  Loan  & 
Trust  Co,  v.  Hoffman,  5  Ida.  376,  95  Am.  St.  186,  49  Pac. 
314,  37  L.  R.  A.  509,  cited  by  appellant,  by  the  fact  that  it 
was  held,  in  the  latter  case,  that  the  provision  in  the  note 
specifying  the  place  of  payment  without  the  state  of  Idaho 
was  made  to  evade  our  usury  laws. 

The  other  question  presented  is  whether  or  not  the  contract 
of  sale  is  void  by  reason  of  the  failure  of  respondent  to  ob- 
serve the  laws  relative  to  the  sale  and  use  of  stallions. 

Sess.  Laws  1909,  p.  211,  as  amended  by  Sess.  Laws  1913, 
p.  550,  in  substance,  provides,  among  other  things,  that  any 
person  owning  a  stallion  within  the  state,  or  bringing  it  into 
the  state,  must,  before  standing  it  for  public  service  or  offer- 
ing it  for  sale,  have  it  examined  by  the  state  veterinary  sur- 
geon, whose  findings  must  be  reported  to  the  livestock  sanitary 
board.  In  the  event  the  animal  is  found  to  not  be  afflicted 
with  one  or  more  of  certain  diseases  named  in  the  act,  it  is 
the  duty  of  the  board  to  issue  a  license  certificate  indicating 
what  defects,  if  any,  it  possesses  and  whether  or  not  it  is  pedi- 
greed, or  subject  to  registration,  and  authorizing  that  it  be 
stood  for  public  service  or  sold  within  the  state  of  Idaho.  The 
act  further  provides  that  the  certificate  must  be  recorded  in 
the  office  of  the  county  recorder  of  the  county  wherein  the 
animal  is  kept  for  public  service  or  offered  for  sale,  and  that 
while  it  is  so  kept  or  is  for  sale,  the  owner  must  keep  a  copy 
of  the  certificate  in  a  conspicuous  place  on  the  door  of  the 
building  where  it  is  stabled.  The  penalty  prescribed  for  the 
noncompliance  with  these  provisions  is  a  fine  not  exceeding 
$600  or  imprisonment  in  the  county  jail  not  to  exceed  one 
year,  or  both  such  fine  and  imprisonment.  The  statute  ex- 
pressly terms  such  an  offense  a  felony. 

A  statute  prohibiting  the  making  of  contracts,  except  in  a 
certain  manner  ipso  facto  makes  them  void  if  made  in  any 
other  way.  (9  Cyc.  476.)  Where  a  license  is  prescribed  by 
statute  not  as  a  revenue  measure,  but  for  the  protection  of 
the  public,  as  a  requisite  to  a  particular  trade  or  business, 
such  as  that  of  the  keeper  of  a  stallion,  contracts  violative 
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thereof  because  of  lack  of  the  license  are  void.  (9  Cyc.  478; 
Leinnjson  v.  Boas,  150  Cal.  185,  11  Ann.  Cas.  661,  88  Pac.  825, 
12  L.  R.  A.,  N.  S.,  575;  Smith  v.  Robertson,  106  Ky.  472,  50 
S.  W.  852,  45  L.  R.  A.  510;  Randall  v.  Tuell,  89  Me.  443,  36 
Atl.  910,  38  L.  R.  A.  143;  Buckley  v.  Humason,  50  Minn.  195, 
36  Am.  St.  637,  52  N.  W.  385,  16  L.  B.  A.  423.) 

''The  rule  is  that  where  a  statute  prohibits  and  makes  it 
highly  penal  for  any  person  to  pursue  a  given  business  or  call- 
ing without  having  previously  obtained  a  license,  such  person 
cannot  recover  for  his  services  performed  while  pursuing  such 
business  or  calling,  notwithstanding  a  contract  providing 
therefor."     (25  Cyc.  633.) 

There  can  be  no  doubt  that  the  statute  in  question  was 
passed,  not  for  the  mere  purpose  of  raising  revenue,  although 
it  does  provide  for  license  fees,  but  as  a  public  regulation  de- 
sig:ned  to  protect  those  who  purchase  the  services  of  or  buy 
stallions.  It  is  clearly  meant  to  insure  the  buyer  an  animal 
free  from  the  defects  and  diseases  mentioned  in  the  statute 
and  one  able  to  answer  the  purposes  for  which  it  was  sold. 
Hence,  it  comes  squarely  within  the  rule  stated  in  the  above- 
cited  cases. 

In  the  case  of  Vermont  Loan  &  Trust  Co.  v,  Hoffman,  supra, 
this  court  held  that  statutes  providing  that  one  engaged  in 
loaning  money  at  interest  must  pay  a  license  tax  before  com- 
mencing business,  and  prescribing  a  penalty  for  failure  so 
to  do,  was  for  revenue  purposes  and  to  regulate  business,  not 
to  prohibit  it  altogether,  and  hence  a  contract  entered  into  by 
a  person  failing  to  comply  therewith  was  not  invalid.  This 
case  is  to  be  distinguished  from  that,  in  that  the  statute  here 
in  question  is  not  for  revenue  purposes,  but  is  intended  to 
prohibit  any  sale  of  stallions  afflicted  with  certain  diseases  and 
of  others  until  the  ow^ner  complies  with  its  provisions.  The 
demurrer  to  the  answer  and  cross-complaint  should  not,  there- 
fore, have  been  sustained. 

The  question  of  the  right  of  appellants  to  recover  for  the 
feeding  and  upkeep  of  the  horse  has  not  been  briefed  nor 
argued,  and  no  decision  thereof  will  be  rendered  at  this  time. 
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The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  and  for  a  trial  of  the 
issues  framed  by  the  pleadings.  Costs  are  awarded  to  appel- 
lants. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(July  13,  1917.) 

ED.  GRIFFITH,  Plaintiff,  v.  WM.  OWENS,  WM.  HIGLEY 
and  J.  T.  METHERD,  Trustees  of  School  District  No.  24, 
Cassia  County,  Idaho,  Defendants. 

[166  Pac.  922.] 

School  Districts — Bond  Elections — Constitutional  Law. 

1.  Chap.  47,  Sess.  Laws,  1917,  p.  106,  prescribing  qualifications 
of  voters  at  bond  elections  in  school  districts,  is  unconstitutional  and 
void  because  it  purports  to  qualify  to  vote  those  who  belong  to 
classes  prohibited  and  disqualified  from  voting  by  sec.  3,  art.  6,  of 
the  constitution. 

2.  When  possible,  statutes  should  be  construed  with  a  view 
to  their  being  held  constitutional  and  valid,  but  where  they  are  bo 
plain  they  admit  of  no  construction  other  than  their  bare  reading 
suggests,  no  other  interpretation  is  possibile. 

[As  to  when  statutes  will  be  declared  void  as  conflicting  with  the 
eonstitution,  see  note  in  48  Am.  Dec.  269.] 

PETITION  for  writ  of  prohibition.    Writ  granted. 

Richard  M.  Price  and  William  Healy,  for  Petitioners. 

**If  a  statute  is  plain,  certain  and  unambiguous,  so  that  no 
doubt  arises  from  its  own  terms  as  to  its  scope  and  meaning, 
a  bare  reading  suffices;  then  interpretation  is  needless.*' 
(Sutherland  on  Statutory  Construction,  sees.  234,  235;  Pow- 
ell V,  Spackman,  7  Ida.  692,  65  Pac.  503,  54  L.  R.  A.  378.) 

None  of  the  constitutional  provisions  can  be  repealed  by  leg- 
islative enactment.     {Knight  v,  Trigg,  16  Ida.  256,  100  Pac. 


Digitized  by  VjOOQIC 


648  Griffith  v.  Owens.  [30  Idaho, 

Opinion  of  the  Conrt — Morgan,  J. 

1060;  Gillesby  v.  Board  of  County  Commrs,,  17  Ida.  586,  107 
Pac.  71 ;  Pioneer  Irr,  Dist  v.  Walker,  20  Ida.  605,  119  Pac. 
304 ;  Ferbrache  v.  Drain<ige  Dist,  No,  5, 23  Ida.  85,  Ann.  Cas. 
1915C,  43,  128  Pac.  553,  44  L.  R.  A.,  N.  S.,  538.) 

T.  A.  Walters,  Atty.  Gen.,  and  J.  P.  Pope,  Asst.  Atty. 
Gen.,  for  Defendants. 

Before  a  legislative  act  will  be  held  unconstitutional,  it  must 
appear  beyond  a  reasonable  doubt  that  it  infringes  some  pro- 
vision of  the  constitution.  (Noble  v,  Bragaw,  12  Ida.  265, 
85  Pac.  903 ;  Oillesby  v.  Board  of  Commrs,,  17  Ida.  586,  107 
Pac.  71.) 

When  a  statute  can  be  reasonably  construed  and  applied  in 
a  manner  to  avoid  conflict  with  the  constitution,  such  construc- 
tion will  be  adopted  by  the  courts.  {Grice  v,  Clearwater 
Timber  Co.,  20  Ida.  70,  117  Pac.  12 ;  Contuiental  Life  Ins.  etc. 
Co.  V,  Hattabaugh,  21  Ida.  285,  121  Pac.  81.) 

And  it  is  the  duty  of  the  court  to  give  both  the  statute  and 
the  constitution  such  construction  as  will  give  effect  to  both, 
unless  the  statute  is  so  clearly  repugnant  to  the  constitution  as 
to  admit  of  no  other  reasonable  construction.  {Doan  v. 
Board  of  Commrs.,  3  Ida.  38,  26  Pac.  167 ;  People  v.  Oeorge, 
3  Ida.  72,  26  Pac.  983.) 

A  statute  will  not  be  held  unconstitutional  merely  because 
the  language  used  may  extend  to  persons  not  contemplated  by 
the  constitution.     {In  re  Gale,  14  Ida.  761,  95  Pac.  679.) 

MORGAN,  J. — The  facts  involved  in  this  action  are  not  dis- 
puted. The  defendants  are  trustees  of  school  district  No.  24, 
Cassia  county.  They  adopted  a  resolution  to  submit  to  the 
voters  of  the  district  the  question  of  whether  or  not  bonds  in 
the  amount  of  $3,500  should  be  issued.  An  election  was  held 
resulting  in  twenty  votes  being  cast  in  favor  of,  and  seven 
against,  issuing  the  bonds.  Subsequently  the  board  of  trus- 
tees passed  a  resolution  declaring  the  result  of  the  election 
and  authorizing  the  issuance  of  the  bonds.  At  the  election 
certain  persons  voted  who  possessed  the  qualifications  to  vote 
prescribed  by  chap.  47,  Sess.  Laws  1917,  p.  106,  but  who  were 
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not  qualified  under  the  provisions  of  sec.  76,  chap.  159,  Sess. 
Laws  1911,  p.  515,  as  amended  by  chap.  160,  Sess.  Laws  1913, 
p.  529,  in  that  they  were  not  resident  freeholders  in  the  dis- 
trict. A  number  of  such  persons  not  qualified,  according  to 
the  law  last  mentioned,  sufficient  to  change  the  result  of  the 
election,  were  permitted  to  vote  and  voted  in  favor  of  the 
issuance  of  the  bonds.  The  constitutionality  of  the  1917  act 
is  questioned.     It  is  as  follows : 

"Sec.  1.  That  at  any  and  all  school  elections  including 
bond  elections,  held  after  the  passage  and  approval  of  this 
Act,  the  following  persons,  and  no  others,  shall  be  entitled 
to  vote:  All  persons  over  the  age  of  twenty-one  (21)  years 
who  have  resided  in  the  district  where  they  offer  to  vote  at 
least  thirty  (30)  days  immediately  preceding  the  election  and 
who  are: 

**  (1)  Freeholders,  including  both  husband  and  wife  when 
the  freehold  is  community  property ;  or, 

**  (2)  Parents  having  children  "inider  twenty-one  (21)  years 
of  age. 

'*Sec.  2.  That  all  Acts  and  parts  of  Acts  in  conflict  with 
this  Act  be,  and  the  same  hereby  are,  repealed  to  the  extent 
of  such  conflict." 

Sec.  2.,  art.  6,  of  the  constitution  provides : 

"Except  as  in  this  article  otherwise  provided,  every  male 
or  female  citizen  of  the  United  States,  twenty-one  years  old, 
who  has  actually  resided  in  this  State  or  Territory  for  six 
months,  and  in  the  county,  where  he  or  she  offers  to  vote, 
thirty  days  next  preceding  the  day  of  election,  if  registered 
as  provided  by  law,  is  a  qualified  elector;  ....  " 

Sec.  3  of  that  article  prohibits  certain  persons  from  voting, 
among  them  being  those  who  are  under  guardianship,  idiotic 
or  insane,  or  who  have  been  convicted  of  infamous  crimes, 
named  therein,  unless  they  have  been  restored  to  the  rights 
of  citizenship,  and  sec.  4  is  as  follows : 

"The  legislature  may  prescribe  qualifications,  limitations 
and  conditions  for  the  right  of  suffrage,  additional  to  those 
prescribed  in  this  article,  but  shall  never  annul  any  of  the 
provisions  in  this  article  contained, '* 
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The  1917  act  differs  from  the  law  of  1911,  as  amended,  in 
this  important  particular :  It  purports  to  permit  those  who  are 
not  freeholders  but  who  have  children  under  twenty-one  years 
of  age  to  vote,  regardless  of  any  constitutional  requirement, 
except  that  the  voter  must  be  over  the  age  of  twenty-one  years 
and  have  resided  in  the  district  where  he  offers  to  vote  at 
least  thirty  days  immediately  preceding  the  election. 

The  1917  act  is  in  conflict  with  the  constitutional  provisions 
above  quoted,  in  that  by  its  terms  citizenship  of  the  United 
States  and  six  months'  residence  in  the  state  are  not  neces- 
sary qualifications,  and  an  insane  person,  one  convicted  of 
treason,  or  any  of  the  other  crimes  mentioned  in  the  constitu- 
tion, might  vote.  Therefore,  because  it  purports  to  qualify  as 
electors  those  who  belong  to  classes  prohibited  and  disqualified 
by  the  constitution  from  voting,  it  is  void  and  the  1911  Session 
Law,  as  amended,  supra,  is  still  in  full  force  and  effect 

It  is  true  acts  of  the  legislature  should  be  construed,  if  pos- 
sible, with  a  view  to  their  being  held  constitutional,  but  the 
1917  act  reciting,  as  it  does,  that  "the  following  persons,  and 
no  others,  shall  be  entitled  to  vote,"  and  then  proceeding  to 
set  forth  the  requisite  qualifications,  is  so  plain,  that  it  admits 
of  no  construction  other  than  its  bare  reading  suggests,  and 
any  other  interpretation  is  impossible.  (Sutherland  on  Stat- 
utory Construction,  sec.  234;  Weiser  Nat.  Bank  v.  Washing- 
ton Co.,  ante,  p.  332,  164  Pac.  1014.) 

A  sufficient  number  of  persons  having  voted  in  favor  of 
the  issuance  of  the  bonds  who  were  not  qualified  to  do  so 
under  the  law,  to  change  the  result,  the  election  is  void,  and 
the  writ  of  prohibition  will  issue  as  prayed  for  in  the  com- 
plaint.   Costs  are  awarded  to  plaintiff. 

Budge,  C.  J.,  and  Bice,  J.,  concur. 
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(September  26,  1917.) 

BOBEET  A.  GRAHAM,  Respondent,  v.  BROWN  BROTH- 
ERS  COMPANY,  a  Corporation,  Appellant. 

[168  Pac.  9.] 

CONTBAOT    POR    PRUIT    TREES — INSTRUCTIONS — FOREIGN     CORPORATION — 

Statute    of    Limitations — Evidence — Measure     of    Damages — 
Erroneous  Inclusion  of  Interest  in  Judgment. 

1.  The  following  instruction  was  given  in  this  case:  "Where fruit 
trees  are  sold  under  a  warranty,  express  or  implied,  that  they  are 
of  the  kind  selected  and  thej  prove  to  be  not  of  such  kinds  in  part 
or  whole,  the  measure  of  damages  is  the  difference  in  value  between 
the  orchard  actually  grown  from  the  trees  received,  at  the  next 
planting  time  after  the  discovery  of  the  breach,  and  the  value  which 
such  orchard  would  have  had  if  the  trees  had  been  as  warranted. 
.  .  .  .  "  Held,  that  under  the  facts,  as  shown  by  the  record,  the 
giving  of  such  instruction,  without  the  inclusion  of  the  words  "at 
the  same  time  deducting  the  cost  of  taking  care  of  such  trees,"  was 
not  erroneous. 

2.  An  instruction  to  the  effect  that  a  foreign  corporation,  which 
has  admittedly  failed  to  comply  with  the  statutes  of  this  state  in 
regard  to  designating  an  agent  upon  whom  service  of  summons  may 
be  had,  is  not  entitled  to  urge  the  defense  of  the  statute  of  limita- 
tions is  not  erroneous  when  the  statute  of  limitationfl  has  been 
pleaded  as  a  defense. 

3.  Copies  of  contract  orders  for  trees,  which  were  afterward 
merged  in  a  single  contract  between  the  parties,  may  be  properly 
received  in  evidence  as  showing  specific  acts  of  the  parties  in  making 
the  contract  and  the  steps  which  were  taken  leading  up  to  the 
making  of  the  final  contract  and  the  execution  thereof. 

4.  An  instruction  wiiich  directed  the  jury,  in  the  event  they 
found  for  plaintiff,  to  assess  his  damages  and  then  add  interest  at 
the  rate  of  seven  per  cent  per  annum  from  the  date  of  the  discovery 
of  the  true  character  of  the  fruit  trees  to  the  date  of  trial,  is 
erroneous;  but,  where  it  appears  that  the  prevailing  party  has 
offered  to  remit  the  interest  erroneously  included  in  the  judgment 
in  accordance  with  such  instruction,  a  judgment  for  damages  will 
not  be  reversed  on  account  of  such  error,  when  the  amount  by  which 


Digitized  by  VjOOQIC 


652  Graham  t;.  Bbown  Brothers  Co.      [30  Idaho, 

Argument  for  Appellant. 

the  verdict  was  thereby  increased  is  easily  ascertainable  and  the 
proper  deduction  can  be  made  with  certainty. 

[Ab  to  statute  of  limitations,  and  disability  to  plead  same  on 
part  of  foreign  corporation  which  has  not  appointed  local  agent  to 
be  served  with  process,  see  note  in  104  Am.  St.  749.  8ee|  also, 
note  in  Ann.  Cas.  1915D,  913.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  James  R.  Bothwell, 
Judge. 

Action  for  damages  for  hreach  of  contract.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed  and  modified^ 

E.  A.  Walters  and  Taylor  Cummins,  for  Appellant. 

**The  measure  of  damage  is  the  difference  in  value  be- 
tween the  orchard  actually  grown  from  the  trees  received, 
at  the  next  planting  time  after  the  discovery  of  the  breach, 
and  the  value  such  orchard  would  have  had  if  the  trees  had 
been  as  warranted,  at  the  same  time  deducting  the  cost  of 
taking  care  of  such  trees."  (Shearer  v.  Park  Nursery  Co., 
103  Cal.  415,  42  Am.  St.  125,  37  Pac.  412;  Orisinger  v.  Evb- 
lard,  21  Ida.  469,  Ann.  Cas.  1913E,  87,  122  Pac.  853.) 

The  jury  were  instructed  to  assess  the  damages  as  of  the 
date  of  the  discovery  and  to  add  interest  thereto  at  the  rate 
of  seven  per  cent  per  annum  from  the  date  of  such  dis- 
covery to  the  date  of  trial.  This  instruction  is  obviously  in- 
correct. {Austin  V,  Brown  Brothers  Co.,  30  Ida.  167,  164 
Pac.  95 ;  Barrett  v.  Northern  Pac.  Ry.  Co.,  29  Ida.  139,  157 
Pac.  1016.) 

A  foreign  corporation  taking  orders  within  the  state,  as 
this  appellant  corporation  was  doing,  need  not  comply  with 
sec.  2792,  Rev.  Codes.  {Belle  City  Mfg.  Co.  v.  Frizzell,  11 
Ida.  1,  81  Pac.  58.)  It  is  therefore  not  barred  from  invok- 
ing the  statute  of  limitations  in  an  action  brought  against  it. 
{Hale  V.  St.  Louis  &  S.  F.  B.  Co.,  29  Okl.  192,  Ann.  Cas. 
1915D,  907,  134  Pac.  949,  L.  R.  A.  1915C,  544.) 

**A  man  cannot  be  made  debtor  to  any  indefinite  number 
with  whom  he  never  contracted,  by  their  making  arrange- 
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ments  with  one  with  whom  he  has  contracted  to  deliver  prop- 
erty on  his  contract."  (6  R.  C.  L.  881;  Rossman  v.  Town- 
send,  17  Wis.  95,  98,  84  Am.  Dec.  733.) 

One  recovery  has  been  had  on  the  Austin  contract  and 
affirmed  by  this  court,  and  respondent  is  not  entitled  to  re- 
cover. 

E.  M.  Wolfe,  for  Respondent. 

The  court  instructed  the  jury  that  our  damages  w^re  the 
difference  in  the  value  of  the  land  with  the  trees  as  actually 
received  and  what  its  value  would  have  been  had  the  trees 
been  as  ordered,  saying  nothing  about  the  cost  of  caring  for 
the  trees  during  the  several  years.  That  instruction  is  cor- 
rect, because  we  did  actually  care  for  the  trees  and  actually 
spent  the  money,  and,  of  course,  it  should  not  be  deducted 
from  the  value,  or  the  diflPerence  in  value,  of  the  orchard. 
(Fukmian  v.  Interior  Wareliouse  Co.,  64  Wash.  159,  116  Pac. 
666,  37  L.  R.  A.,  N.  S.,  89.) 

BUDGE,  0.  J. — This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  respondent  by  reason  of  the  failure 
of  appellant  to  deliver  certain  apple  trees  of  the  particular 
varieties  purchased  from  appellant.  The  order  for  the  trees 
was  given  in  June,  1905,  and  the  trees  were  delivered  to  re- 
spondent in  the  spring  of  1906,  and  planted  by  him  on  an 
area  of  land  embracing  eight  acres.  The  evidence  shows  that 
this  was  respondent's  first  experience  in  the  orchard  busi- 
ness and  that  he  did  not  know  at  the  time  the  trees  were 
delivered  that  they  were  not  true  to  name,  nor  did  he  dis- 
cover such  fact  until  some  time  early  in  1910.  This  action 
was  brought  in  December,  1912.  Appellant's  answer  put  in 
issue  the  allegations  of  the  complaint,  and  as  an  affirmative 
defense  pleaded  the  statute  of  limitations.  The  case  was 
tried  to  a  jury  and  a  verdict  was  returned  in  favor  of  re- 
spondent for  $1,087,  $287  of  which  sum  represented  interest 
from  the  time  of  the  alleged  discovery.  This  appeal  is  from 
the  judgment  which  was  entered  on  the  verdict. 
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This  action  arises  out  of  the  same  contract  which  formed 
the  basis  of  the  action  in  Austin  v.  Brown  Bros.  Co,,  30  Ida. 
167,  164  Pac.  95.  Most  of  the  questions  which  arise  herein 
were  discussed  and  disposed  of  in  the  Austin  case,  and  it 
will  be  unnecessary  here  to  restate  in  detail  all  of  the  mat- 
ters therein  considered.  The  contract  was  procured  by  one 
Stark,  the  agent  of  appellant.  It  appears  from  the  record 
that  Stark  first  procured  separate  contracts  from  James  S. 
Austin,  W.  L.  Austin,  and  this  respondent,  and  at  Stark's 
suggestion  the  orders  were  combined  in  one  contract  for  con- 
venience in  shipping  and  to  minimize  transportation  charges. 

Numerous  errors  have  been  assigned,  for  the  most  part  re- 
lating to  instructions  given  or  refused.  The  seventh  assign- 
ment of  error  attacks  the  sufficiency  of  instruction  No.  21, 
the  material  part  of  which,  so  far  as  the  point  raised  is  con- 
cerned, reads  as  follows:  "Where  fruit  trees  are  sold  under  a 
warranty,  express  or  implied,  that  they  are  of  the  kind  selected 
and  they  prove  to  be  not  of  such  kinds  in  part  or  whole,  the 
measure  of  damages  is  the  difference  in  value  between  the 
orchard  actually  grown  from  the  trees  received,  at  the  next 
planting  time  after  the  discovery  of  the  breach,  and  the  value 
which  such  orchard  would  have  had  if  the  trees  had  been  as 

warranted *'    The  contention  is  that  this  instruction 

is  erroneous  in  that  the  words,  "at  the  same  time  deducting 
the  cost  of  taking  care  of  such  trees,"  were  not  included  in 
the  instruction,  reliance  being  placed  upon  the  approval  of 
an  instruction,  with  the  additional  words  just  quoted,  in 
Grmnger  v.  Hubbard,  21  Ida.  469,  Ann.  Cas.  1913E,  87,  122 
Pac.  853.  The  point  here  sought  to  be  made  does  not  appear 
to  have  been  called  to  the  attention  of  the  court  in  the 
Grisinger  case.  Under  the  facts  of  the  present  case  the  in- 
struction as  given  cannot  be  said  to  be  erroneous.  In  the 
Grisinger  case  the  trees  died ;  therefore  they  required  no  care 
for  the  full  period  of  time  and  there  was  no  cost  of  taking 
care  of  the  trees.  The  cost  of  production  which  has  actually 
been  incurred  should  not  be  deducted  from  the  value  of  the 
land.  (FuJirman  v.  Interior  Warehouse  Co,,  64  Wash.  159, 
116  Pac.  666,  37  L.  R.  A.,  N.  S.,  89.    See,  also,  extended  note 
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to  Leonard  Seed  Co.  v.  Crary  Canning  Co.,  147  Wis.  166,  Ann. 
Cas.  1912D,  1077,  132  N.  W.  902,  37  L.  R.  A.,  N..S.,  79.) 

The  ninth  assignment  of  error  complains  of  instruction  No. 
23,  to  the  effect  that  a  foreign  corporation,  which  has  ad- 
mittedly failed  to  comply  with  the  statutes  of  this  state  in 
regard  to  designating  an  agent  upon  whom  service  of  sum- 
mons may  be  had,  is  not  entitled  to  urge  the  defense  of  the 
statute  of  limitations.  Appellant  having  failed  to  deny  spe- 
cifically in  its  answer,  that  it  had  not  neglected  and  refused 
to  designate  such  an  agent,  has  admitted  that  it  did  not  do 
so.  A  similar  instruction  was  approved  in  the  Austin  case, 
supra,  and  although  under  the  facts  of  that  case  "the  in- 
struction was  gratuitous,"  its  giving  was  not  erroneous.  In 
the  present  case  the  statute  of  limitations  was  pleaded  as  a 
defense,  and  hence  the  instruction  was  entirely  proper. 

The  twelfth  and  thirteenth  assignments  of  error  attack  the 
admission  of  certain  exhibits  which  were  copies  of  the  various 
contract  orders  which  formed  the  basis  of  the  contract  which 
gave  rise  to  this  suit.  Under  the  rule  announced  in  the  case 
of  Orisinger  v.  Hubbard,  supra,  **they  should  be  received 
as  the  specific  acts  of  the  parties  in  making  the  contract,  and 
the  steps  which  were  taken  which  lead  up  to  the  making  of 
the  order  for  the  trees  and  the  filling  of  such  order  by  ship- 
ping such  trees.'* 

The  instructions  taken  as  a  whole,  with  the  exception  of 
instruction  No.  22,  attacked  by  assignment  of  error  No.  8, 
fairly  and  fully  state  the  law  of  the  case  to  the  jury,  and  an 
examination  of  the  instructions  offered  by  appellant  and  re- 
fused by  the  court  discloses  no  prejudicial  error. 

Instruction  No.  22,  which  directed  the  jury  in  the  event 
they  found  for  plaintiff  to  assess  his  damages  and  then  add 
interest  at  the  rate  of  seven  per  cent  per  annum  from  the 
date  of  the  discovery  of  the  true  character  of  the  trees  to 
the  date  of  trial,  is  erroneous,  and  should  not  have  been 
given.  {Austin  v.  Brown  Bros.  Co.,  supra;  Barrett  v.  North- 
ern Pac.  By.  Co.,  29  Ida.  139, 157  Pac.  1016.)  But  it  appears 
that  respondent  has  offered  to  remit  the  interest  thus  erro- 
neously included  in  the  judgment,  and  a  judgment  for  dam- 
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ages  will  not  be  reversed  for  error  in  an  instruction  as  to 
the  measure  of  damages  if  the  amount  which  the  verdict  was 
increased  by  the  error  is  easily  ascertained  and  a  renUttiiur 
is  filed  for  that  amount.  {Fuhrman  v.  Interior  Warehouse 
Co.,  supra;  Barrett  v.  Northern  Pac.  By.  Co.,  supra.) 

Finding  no  error  in  the  record,  other  than  as  above  noted, 
the  judgment  is  afSrmed  for  the  sum  of  $800,  and  by  reason 
of  the  fact  that  appellant  has  been  forced  to  prosecute  this 
appeal  in  order  to  correct  the  judgment,  costs  are  awarded  to 
appellant. 

Morgan  and  Bice,  JJ.,  concur. 


(September  27,   1917.) 

A.  C.  AMONSON  and  W.  B.  PYEATT,  Copartners,  Doing 
Business  Under  the  Firm  Name  and  Style  of  AMONSON 
&  PYEATT,  Bespondents,  v.  W.  P.  STONE,  Appellant. 

[167  Pac.  1029.] 

Principal  and  Agent — Proof  op  Aoency — New  Trial — AmDAviTS — 
Newly  Discovered  Evidence. 

1.  Agency  may  be  implied  where  one  person  holds  out  another 
as  his  agent  and  thereby  invests  him  with  apparent  or  ostensible 
authority  as  such;  it  may  be  implied  from  prior  habit  or  course  of 
dealing  of  a  similar  nature  between  the  parties,  or  from  a  previous 
agency,  as  where  the  alleged  principal  has  previously  employed  the 
alleged  agent  as  such  in  transactions  similar  to  the  one  in  question. 

2.  To  entitle  one  to  a  new  trial  upon  the  ground  of  newly  dis- 
eovered  evidence,  it  must  be  shown,  in  the  affidavits  filed  in  support 
of  the  motion,  that  the  newly  discovered  evidence  could  not,  with 
reasonable  diligence,  have  been  discovered  and  produced  at  the  trial. 

[As  to  liability  of  principal  for  unauthorized  acts  of  agent,  see 
note  in  88  Am.  St.  780  et  seq.] 

APPEAL  from  the  District  Conrt  of  the  Sixth  Judieial 
District,  for  Lemhi  County.  Hon.  James  B.  Bothwell,  Pre- 
siding Judge. 
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E.  W.  Whitcomb,  for  Appellant. 

Where  money  or  its  equivalent  has  been  paid  for  the  use 
of  another,  the  request  or  ratification  may  be  either  expressed 
or  implied.     (27  Cyc.  837.) 

A  subsequent  ratification  renders  the  defendant  liable. 
{Litile  Bros.  Fertilizer  etc.  Co.  v.  WUmott,  44  Fla.  166,  32 
So.  808  ;AUen  v.  Bobo,  81  Miss.  443,  33  So.  288.) 

A  subsequent  recognition  is  equivalent  to  a  previous  re- 
quest. {OUphant  v.  Patterson,  56  Pa.  St.  368;  Wolff  v. 
Matthews,  39  Mo.  App.  376;  Boss  v.  Pearson,  21  Ala.  473.) 

A.  C.  Cherry,  for  Respondents. 

Under  our  law  the  acceptance  of  a  bill  or  order  must  be 
in  writing  and  signed  by  the  drawee.  (Rev.  Codes,  sec.  3589 ; 
Erickson  v.  Inman,  34  Or.  44,  54  Pac.  949.) 

Strong  and  convincing  proof  must  be  shown  before  cred- 
ence can  be  given  to  the  existence  of  any  such  alleged  special 
contract;  otherwise,  the  wise  provisions  of  the  statute,  re- 
quiring bills  and  orders  to  be  accepted  in  writing,  would  be 
rendered  nugatory.  (Luff  v.  Pope,  5  Hill  (N.  Y.),  413; 
Boer  V.  English,  84  Ga.  403,  20  Am.  St.  372,  11  S.  E.  453.) 

There  should  be  in  this,  as  in  other  contracts,  clear  evi- 
dence of  an  intention  to  do  a  binding  act.  It  would  be  at- 
tended with  the  most  mischievous  consequences,  if  every  loose 
conversation  should  be  construed  into  a  binding  contract. 
{Van  Buskirk  v.  State  Bank,  35  Colo.  142,  117  Am.  St.  182, 
83  Pac.  778;  First  Nat.  Bank  v.  Commercial  Savings  Bank, 
74  Kan.  606,  118  Am.  St.  340,  11  Ann.  Cas.  281,  87  Pac.  746, 
8  L.  R.  A.,  N.  S.,  1148;  Walker  v.  Lide,  1  Rich.  (S.  C.)  249, 
44  Am.  Dec.  252.) 

MORGAN,  J.— James  P.  Roddy  and  William  Roddy  con- 
tracted to  deliver  lumber  to  W.  F.  Stone,  appellant  herein, 
who  was  conducting  a  lumber  business  under  the  name  of 

Idaho,  Vol.  80—42 
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Stone  Lumber  Company,  and  on  July  2,  1910,  drew  two 
orders  upon  him,  as  follows : 

"Salmon,  Idaho,  July  2,  1910. 
"Stone  Lumber  Co. 

"Please  pay  to  Mr.  Amonson  $36.95  and  charge  the  same  to 

"JAMES  P.  RODDY." 
"To  Stone  Lumber  Co.,  Dr. 

"Mr.  W.  H.  O'Brien  please  pay  to  Lex  Rossi  for  labor 
$36.75  Thirty-six  75/100. 

"WM.  RODDY. 
"O.K.— By  WM.  RODDY." 

These  orders  were  never  accepted  in  writing  by  appellant, 
or  his  agent,  but  were  paid  by  respondents,  who  thereafter  in- 
stituted this  action  to  recover  the  amount  so  paid,  with  inter- 
est, alleging  in  their  complaint  that  such  payment  was  made 
upon  the  express  promise  of  appellant  through  his  duly 
authorized  agent,  W.  H.  O'Brien,  to  reimburse  them.  In  his 
answer  appellant  denied  the  making  of  any  such  promise 
through  O'Brien,  or  otherwise,  and  denied  that  the  latter 
was  his  agent  or  had  any  authority  to  act  for  him  in  the  trans- 
action, or  that  he  owed  the  parties  on  whose  account  the 
orders  were  drawn.  A  verdict  was  rendered  in  favor  of  re- 
spondents, and  judgment  was  entered  accordingly.  From 
the  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial,  this  appeal  is  taken. 

It  is  contended  by  appellant  that  in  view  of  sec.  3589, 
Rev.  Codes,  which  provides  that  the  acceptance  of  bills  of  ex- 
change must  be  in  writing,  no  recovery  can  be  based  upon 
these  orders  because  there  was  no  written  acceptance  by  ap- 
pellant. Without  discussing  the  question  of  whether  or  not 
these  orders  constitute  bills  of  exchange,  it  is  sufficient  to  say 
that  sec.  3589,  supra,  is  not  applicable  to  this  case  for  the 
reason  that  respondents  have  sued  upon  an  agreement  to  pay 
the  claims  evidenced  by  the  orders.  The  evidence  was  amply 
sufficient  to  warrant  the  jury  in  concluding  that  respondents 
paid  out  the  money  at  the  request  of  O'Brien  for  the  use 
and  benefit  of  appellant. 
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The  principal  question  which  presents  itself  is  whether  or 
not  0  'Brien  was  the  agent  of  appellant  and  acting  within  the 
scope  of  his  real  or  apparent  authority  in  the  transaction. 
Appellant  admitted,  upon  cross-examination,  that  O'Brien 
looked  after  business  matters  for  him  while  he  was  away  and 
when  he  could  not  be  reached;  that  he,  O'Brien,  paid  and 
accepted  orders,  and  that  when  he  accepted  orders  appellant 
paid  them.  He  also  admitted  that  O'Brien  looked  after  his 
business,  in  a  way,  generally.  O'Brien  testified  that  appel- 
lant never  refused  to  pay  an  order  that  he  had  O.K.'d;  that 
he  had  authority  to  accept  orders  for  labor  performed.  Re- 
spondent, Amonson,  testified  that  O'Brien  had  come  to  him 
with  the  statement  that  he  was  looking  after  appellant's  in- 
terests. Witnei^ses  who  had  performed  services  for  appellant 
testified  that  their  orders,  drawn  by  reason  of  such  service, 
were  paid  by  O'Brien. 

"Agency  may  be  implied  where  one  person,  by  his  con- 
duct, holds  out  another  as  his  agent,  or  thereby  invests  him 

with  apparent  or  ostensible  authority  as  agent It  is 

usually  held  that  an  agency  may  be  implied  from  prior  habit 
or  course  of  dealing  of  a  similar  nature  between  the  parties, 
or  from  a  previous  agency,  as  where  the  alleged  principal  has 
previously  employed  the  alleged  agent  as  such  in  transac- 
tions similar  to  the  one  in  question."  (2  C.  J.  440;  Kdly  v. 
Ning  Young  Benev.  Assn.,  2  Cal.  App.  460,  84  Pac.  321; 
Gambrill  v.  Brown  Hotel  Co.,  11  Colo.  App.  529,  54  Pac.  1025 ; 
Bull  V,  Duncan,  9  Kan.  App.  887,  59  Pac.  42;  Fitzgerald 
Cotton  OH  Co.  V.  Farmers'  Supply  Co.,  3  Ga.  App.  212,  59 
S.  E.  713;  Aga  v.  HarbacJi,  127  Iowa,  144,  109  Am.  St.  377, 
4  Ann.  Cas.  441,  102  N.  W.  833 ;  Hawkins  v.  Windhorst,  77 
Kan.  674,  127  Am.  St.  445,  96  Pac.  48,  17  L.  R.  A.,  N.  S., 
219 ;  Lindquist  v.  Dickson,  98  Minn.  369,  8  Ann.  Cas.  1024, 
107  N.  W.  958,  6  L.  B.  A.,  N.  S.,729;  Haluptzok  v.  Oreat 
Northern  R.  Co.,  55  Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739; 
Pullman  Palace  Car  Co.  v.  Nelson,  22  Tex.  Civ.  223,  54  S.  W. 
624;  Stockton  v.  Watson,  101  Fed.  490,  42  C.  C.  A.  211.) 

The  evidence  is  sufficient  to  sustain  the  finding  of  the 
jury  that  O'Brien  was  the  agent  of  appellant  and  had  au- 
thority to  bind  him  in  the  transaction. 
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Appellant  contends  that  the  court  erred  in  admitting  evi- 
dence concerning  an  oral  statement  made  by  him,  after  the 
purchase  of  the  orders,  that  they  would  be  paid.  Without 
passing  on  the  contention  that  such  a  promise  would  not 
be  binding  upon  appellant,  we  hold  that  such  evidence  was 
admissible  as  a  declaration  against  interest  and  to  show 
that  instead  of  repudiating  O'Brien's  acts,  he,  in  a  manner, 
acknowledged  the  agency. 

In  support  of  his  motion  for  a  new  trial  appellant  filed  the 
affidavit  of  W.  H.  O'Brien,  the  allegations  of  which  were  in 
refutation  of  the  testimony  of  certain  of  respondents'  wit- 
nesses. The  only  reason  given  for  not  producing  such 
evidence  at  the  trial  was  that  affiant  had  forgotten  the  trans- 
action at  that  time.  The  allegations  in  the  affidavit  are  stated 
by  affiant:  **to  the  best  of  his  recollection  and  belief."  There 
was  no  showing  whatever  made  that  appellant  could  not 
have,  with  reasonable  diligence,  discovered  and  produced,  at 
the  trial,  the  evidence  set  forth  in  the  affidavit.  Such  show- 
ing is  necessary  in  order  to  bring  the  case  within  the  scope 
of  sec.  4439,  subd.  4,  Rev.  Codes.  The  court  did  not  err  in 
refusing  to  grant  the  motion  for  a  new  trial.  {KnoUin  &  Co, 
V,  Jones,  7  Ida.  466,  63  Pac.  638 ;  HaU  v.  Jensen,  14  Ida.  165, 
93  Pac.  962;  Montgomery  v.  Gray  (on  rehearing),  26  Ida. 
583,  585,  144  Pac.  646.) 

The  judgment  is  affirmed  and  costs  are  awarded  to  re- 
spondents. 

Budge,  C.  J.,  and  Bice,  J.,  concur. 
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(September  27,  1917.) 
E.  A.  CBANDALL,  Respondent,  v.  C.  0.  GOSS,  Appellant 

[167  Pac.  1025.] 

Northern  PAomo  Railroad  Bight  op  Way  and  Land  Grant — Adversb 
Possession — Pubuc  Lands. 

1.  While  the  right  of  way  granted  by  sec.  2  of  the  act  of  Con- 
gress of  July  2,  1864  (13  Stats,  at  L.  365),  is  being  nsed  by  the 
successor  to  the  grantee  for  railroad  purposes  title  to  unused  por- 
tions, lying  along  the  tracks  within  the  boundaries  of  the  grant,  can- 
not be  acquired,  as  against  such  successor,  by  adverse  possession. 

2.  That  grant  was  of  a  limited  fee  made  on  an  implied  condition 
of  reverter  in  the  event  the  grantee,  or  its  successors,  ceased  to 
use  or  retain  the  land  for  the  purpose  for  which  it  was  granted. 

3.  Sec.  4538,  Rev.  Codes,  provides:  "An  action  may  be  brought 
by  any  person  against  another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim."  This  section  applies  to  public  lands  held  or  claimed 
adversely  by  an  individual  subject  only  to  the  paramount  title  of 
the  United  States. 

4.  Where  a  party  has  entered  into  possession  of  land  under 
claim  of  title,  founded  upon  a  written  instrument  as  being  a  con- 
veyance of  the  property  in  question,  and  has  held  it  adversely  for 
a  period  of  more  than  five  years,  and  in  all  other  respects  con- 
formed to  the  statutes  of  Idaho  relative  to  acquiring  title  to  real 
estate  by  adverse  possession,  and  where  such  property  constitutes  a 
known  farm  or  single  lot,  only  portions  of  which  have  been  inclosed 
or  improved  according  to  the  usual  course  and  custom  of  the  ad- 
joining country,  the  entire  tract,  including  the  uninclosed  and  unim- 
proved portions,  will  be  deemed  to  have  been  so  claimed  and  held 
adversely. 

[As  to  adverse  possession  of  lands  devoted  to  public  use,  see  note 
in  87  Am.  St.  775.  As  to  adverse  possession  of  the  public  domain, 
see  note  in  76  Am.  St.  479.] 

APPEAL  from  the  District  Court  of  the  Eighth  Judicial 
District,  for  Bonner  County.     Hon.  R.  N.  Dunn,  Judge. 

Action  to  quiet  title.    Judgment  for  plaintiff.    Affirmed, 
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G.  H.  Martin,  for  Appellant. 

The  grant  of  way  was  separate  and  distinct  from  the  grant 
of  lands  in  aid  of  building  the  road.  Any  doubt  that  may 
have  existed  theretofore  in  regard  to  the  true  construction 
of  this  grant  and  the  title  and  estate  conferred  by  it  upon 
the  railroad  company  was  fully  cleared  up  in  the  case  of 
Northern  Pac.  Ry.  Co,  v.  Tovmsend,  190  U.  S.  267,  23  Sup. 
Ct  671,  47  L.  ed.  1044;  Holland  Co.  v.  Northern  Pacific  Ry. 
Co.,  214  Fed.  920,  131  C.  C.A.  216. 

Under  color  of  title  less  is  required  of  the  adverse  claim- 
ant than  under  mere  claim  of  title,  as  under  color  of  title 
the  possession  and  proper  use,  improvement  and  cultivation 
of  a  part  will  be  presumed  to  extend  to  the  whole  tract. 
Under  claim  of  title  the  adverse  claimant  must  (1)  protect 
the  whole  tract  claimed  with  a  substantial  inclosure;  or  (2) 
must  have  usually  cultivated  or  improved  it.  That  is,  the 
adverse  title  will  be  sustained  only  to  the  extent  of  the  por- 
tion inclosed  or  cultivated  or  improved,  and  will  not  extend 
to  other  portions  not  so  inclosed,  improved  or  cultivated. 

If  plaintiff  has  color  of  title  it  must  be  found  in  his  Ex. 
**A."  That  deed  has  not  a  single  ambiguity  in  it.  The 
land  conveyed  by  it  was  not  only  accurately  described,  but 
the  portion  of  land  now  claimed  was  expressly  excluded  from 
its  operation. 

"A  deed  is  color  of  title  only  to  that  which  is  shown  to 
be  within  the  description  of  the  grant."  (Ohio  etc.  Ry.  Co. 
V.  Barker,  125  III  303,  17  N.  E.  797 ;  Weinig  v.  Holcomb,  73 
Iowa,  143,  34  N.  W.  787;  Tate's  Heirs  v.  Southard,  10  N.  C. 
119,  14  Am.  Dec.  578 ;  Power  v.  Kitching,  10  N.  D.  254,  88 
Am.  St.  691,  86  N.  W.  737.) 

Until  the  government  declares  a  reverter,  the  title  remains 
in  the  railroad  company.  (Northern  Pac.  Ry.  Co.  v.  Ely, 
197  U.  S.  1,  25  Sup.  Ct.  302,  49  L.  ed.  639.) 

Defendant  is  now  claiming  title  under  the  original  grantee 
of  the  government,  and  whatever  right  he  may  have  obtained 
by  his  deeds  from  that  company  is  a  matter  in  which  he,  the 
railway  company  and  the  government  are  alone  concerned. 


Digitized  by  VjOOQIC 


Sept.  1917.]  Cbandall  v.  Gtoss.  663 

Argument  for  Bespondent. 

He  is  the  present  holder  of  the  legal  title,  at  least  to  the  ex- 
tent of  occupancy  and  use,  and  as  against  him  no  presumption 
will  be  drawn  in  favor  of  the  holder  of  color  of  title  only. 
(White  V,  Harris,  206  111.  584,  69  N.  E.  519.) 

In  actions  of  this  kind  the  plaintiff  must  recover,  if  at  all, 
upon  the  strength  of  his  own  title.  {Delacey  v.  Commercial 
Trust  Co.,  51  Wash.  542,  130  Am.  St.  1112,  99  Pac.  574.) 

0.  C.  Granger  and  0.  J.  Bandelin,  for  Respondent. 

The  railroad  company  under  its  grant  from  Congress  re- 
ceived only  a  limited  fee  in  all  lands  given  and  made  upon 
an  implied  condition  of  reverter  in  the  event  that  the  com- 
pany cease  to  use  or  retain  the  land  for  the  purpose  for  which 
it  was  granted.  (Holland  Co.  v.  Northern  Pac.  By,  Co.,  214 
Fed.  920, 131  C.  C.  A.  216 ;  Oregon  Short  Line  R.  Co,  v.  Quig- 
ley,  10  Ida.  770,  80  Pac.  401 ;  Melder  v.  White,  28  Land  Dec. 
412.) 

The  language  used  in  the  exception  clause  of  the  deed  from 
the  company  to  Crandall  is  merely  the  reservation  of  a  right 
of  way.  (Abercromhie  v,  Simmons,  71  Kan.  538,  114  Am. 
St.  509,  6  Ann.  Cas.  239,  81  Pac.  208,  1  L.  R.  A.,  N.  S., 
806;  HUl  V.  Western  Vermont  R.  Co,,  32  Vt.  68,  74.) 

Upon  the  abandonment  being  shown,  the  title  reverted  to 
the  owner  of  the  servient  estate.  (Mills  v.  Denver  &  Rio 
Grande  R.  Co.,  198  Fed.  137.) 

This  action  can  be  maintained  by  the  plaintiff  for  the  pro- 
tection of  his  reversionary  rights.  (Neitzel  v,  Spokane  Inter- 
national B.  R.  Co.,  65  Wash.  100,  117  Pac.  864,  36  L.  R.  A., 
N.  S.,  522,  and  cases  cited ;  Anderson  v.  Interstate  Mfg.  Co., 
152  Iowa,  455,  132  N.  W.  812,  36  L.  R.  A.,  N.  S.,  512.) 

The  respondent  is  entitled  to  have  the  title  to  the  property 
in  controversy  quieted  in  him  on  the  ground  of  adverse  pos- 
session.    (Johnson  V.  Hurst,  10  Ida.  308,  77  Pac.  784.) 

Color  of  title  exists  whenever  there  is  a  reasonable  doubt 
regarding  the  validity  of  the  apparent  title,  whether  such 
doubt  arises  from  the  circumstances  under  which  the  land  is 
held,  the  identity  of  the  land  conveyed  or  the  construction  of 
the  instrument  under  which  the  party  in  possession  holds  his 
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title.  (Cameron  v.  United  States,  148  U.  S.  301,  308,  13 
Sup.  Ct.  595,  37  L.  ed.  459,  462;  Northern  Pac.  B.  Co.  v. 
Pyle,  19  Ida.  3,  112  Pac.  678;  Cramer  v.  Walker,  23  Ida.  495, 
497,  130  Pac.  1002.)  Title  to  easements,  franchises,  etc.,  may 
be  lost  by  abandonment.  (1  R.  C.  L.  No.  4,  135  Am.  St. 
899,  and  note,  1  L.  R.  A.,  N.  S.,  806.) 

Title  to  a  right  of  way  may  be  acquired  by  adverse  pos- 
session.    (1  R.  C.  L.  737,  2  L.  R.  A.,  N.  S.,  775.) 

Whatever  may  be  the  respective  rights  of  plaintiff  and  the 
Northern  Pacific  Railway  in  the  property,  or  the  respective 
rights  of  plaintiff  and  the  United  States,  the  decree  of  this 
court  should,  as  between  Crandall  and  Goss,  quiet  the  title 
to  and  vest  the  possession  of  the  premises  in  plaintiff. 
(Northern  Pac.  Ry.  Co.  v.  Kranich,  52  Fed.  911;  Northern 
Pac.  Ry.  Co.  v.  Pyle,  supra.) 

MORGAN,  J.— By  an  act  of  Congress,  approved  July  2, 
1864  (13  Stats,  at  L.  365),  there  was  granted  to  the  Northern 
Pacific  Railroad  Company  a  right  of  way  for  a  railroad,  and 
lands  in  aid  of  the  construction  thereof,  from  Lake  Superior 
to  Puget  Sound.  The  portions  of  that  act  necessary  to  be 
considered  in  deciding  this  case  are  as  follows: 

"Sec.  2 That  the  right  of  way  through  the  public 

lands  be,  and  the  same  is  hereby,  granted  to  said  'Northern 
Pacific  Railroad  Company,'  its  successors  and  assigns,  for  the 
construction  of  a  railroad  and  telegraph  as  proposed;  .... 
Said  way  is  granted  to  said  railroad  to  the  extent  of  two  hun- 
dred feet  .ill  width  on  each  side  of  said  railroad  where  it  may 
pass  through  the  public  domain 

**Sec.  3 That  there  be,  and  hereby  is,  granted  to 

the  'Northern  Pacific  Railroad  Company,'  its  successors  and 
assigns,  for  the  purpose  of  aiding  in  the  construction  of  said 
railroad  and  telegraph  line  to  the  Pacific  Coast  ....  every 
alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  rail* 
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road  whenever  it  passes  through  any  state,  and  whenever  on 
the  line  thereof,  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption, or  other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  definitely  Sxed,  and  a  plat  thereof  filed  in  the 
oifiee  of  the  commissioner  of  the  general  land  oflSce;  .  .  .  .  " 

The  company  definitely  established  its  line  and  constructed 
its  railroad  across  sections  6  and  7  in  township  56  north  of 
range  2,  east  of  Boise  Meridian,  prior  to  any  right  thereto 
having  been  acquired  which  would  defeat  either  of  its  grants. 

In  the  year  1900,  the  Northern  Pacific  Railway  Company, 
successor  to  the  Northern  Pacific  Railroad  Company,  made, 
executed  and  delivered  to  respondent  a  warranty  deed  wherein 
it  is  recited  that  it  *'does  grant,  bargain  and  convey  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  the  fol- 
lowing described  tracts  of  land,  situate  in  the  County  of 
Kootenai  (now  Bonner)  in  the  State  of  Idaho,  that  is  to  say: 
Lots  One  (1)  and  Two  (2)  and  the  West  half  of  West  half 
of  Northeast  quarter  of  Northwest  quarter  (W.  i^  of  W.  i^ 
of  NE.  y4,  of  NW.  ^4)  of  Section  No.  Seven  (7)  in  Township 
Fifty-six  (56)  North,  Range  Two  (2)  East  of  the  Boise 
Principal  Meridian,  containing,  according  to  the  United  States 
Qovemment  Survey,  exclusive  of  the  following  described  strip 
of  land,  Sixty-four  and  58/100  (64  and  58/100)  acres,  more 
or  less,  except  a  strip  of  land  extending  through  the  same  (or 
so  much  of  such  strip  of  land  as  may  be  within  said  described 
premises),  of  the  width  of  four  hundred  (400)  feet,  lying 
between  l^o  lines  each  drawn  parallel  to  and  distant  two 
hundred  (200)  feet  from  the  center  line  of  the  main  track 
of  the  Northern  Pacific  Railway  as  the  same  is  now  located, 
constructed  and  operated  on,  over  or  across  said  described 
premises,  or  within  two  hundred  (200)  feet  of  same;  .  ,  .  .  " 

On  October  16,  1903,  a  homestead  patent  was  issued  con- 
veying to  respondent  Lot  7  of  sec.  6,  said  township  and  range, 
together  with  other  lands.  At  che  time  of  these  conveyances 
the  main  line  of  the  railway  company  occupied  the  400  foot 
strip  across  Lot  7,  sec.  6,  and  Lot  1  and  the  west  half  of  west 
half  of  northeast  quarter  of  northwest  quarter  of  sec.  7,  but 
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in  1904  the  company  changed  ;ts  line  through  that  part  of  the 
country  and  removed  all  railroad  property  from  the  land 
above  described  on  to  other  lands.  Thereafter  the  company 
made  no  claim  to  any  of  the  land  in  controversy,  nor  did  it 
in  any  way  occupy  any  portion  of  it  or  list  it  with  the  assesrsor 
for  taxation  or  pay  taxes  upon  or  otherwise  seek  to  exercise 
dominion  over  it,  until  June  18,  1913,  when  it  made,  executed 
and  delivered  to  appellant  a  deed  wherein  it  is  recited  that  in 
consideration  of  one  dollar,  and  other  valuable  consideration, 
the  company  **to  the  extent  of  its  legal  right  so  to  do,  hereby 
conveys,  quitclaims  and  grants,  without  covenants,  unto  the 
grantee,  his  heirs  and  assigns,  the  right  to  occupy  and  use  a 
portion  of  the  right  of  way  of  the  grantees  granted  by  the 
act  of  Congress  of  July  2,  1864,  the  premises  hereby  granted 
being  described  as  follows : 

**A  strip  of  land  Two  Hundred  Sixty-seven  (267)  feet 
wide,  being  Two  Hundred  (200)  feet  wide  on  the  northeast- 
erly side  of  and  Sixty-seven  (67)  feet  wide  on  the  south- 
westerly side  of  the  center  line  of  the  original  main  line  of 
the  Northern  Pacific  Railway  as  formerly  constructed  and 
operated  across  lot  One  (1)  of  section  Seven  (7),  township 
Fifty-six  (56),  Range  Two  (2)  east  of  the  Boise  Meridian, 
Bonner  County,  Idaho;  also  a  strip  of  land  Pour  Hundred 
(400)  feet  wide,  being  Two  Hundred  (200)  feet  wide  on  each 
side  of  said  center  line  across  the  Northeast  quarter  of  the 
Northwest  quarter  (NE.  ^  NW.  %)  of  said  section,  except- 
ing so  much  as  lies  southerly  of  a  line  drawn  parallel  with 
and  distanc  One  Hundred  Fifty  (150)  feet  northeasterly 
from  the  center  line  of  the  present  main  line  as  now  con- 
structed and  operated." 

On  July  17,  1913,  the  company  made,  executed  and  deliv- 
ered to  appellant  a  deed,  similar  in  form  to  the  one  last  above 
mentioned,  whereby  it  purported  to  convey,  to  the  extent  of 
its  legal  right  so  to  do,  the  right  to  occupy  and  use  the  follow- 
ing, together  with  other  lands:  **A11  that  portion  of  the 
original  right  of  way  of  said  Railway  Company  in  Lot  seven 
(7)  section  six  (6)  Township  fifty-six  (56)  north.  Range  two 
(2)  east,  B.  M.,  being  so  much  of  said  lot  seven  (7)  as  lies 
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within  two  hundred  (200)  fu^t  of  the  center  line  of  the  main 
track  of  said  railway  as  originally  constructed  and  operated, 
now  abandoned,  across  said  section." 

The  record  discloses  that  in  1891  respondent  established  his 
residence,  as  a  homestead  settler,  upon  land  embraced  in  sec.  7 
while  it  was  unsurveyed,  and  that  after  the  survey,  about 
1897,  discovering  he  had  located  on  a  railroad  section,  he  re- 
moved to  the  tract  embraced  in  sec.  6 ;  that  before  filing  his 
application  for  a  homestead  entry  in  sec.  6,  he  entered  into 
a  contract  to  purchase  from  the  railway  company  the  64.58 
acres  in  sec.  7,  pursuant  to  which  the  deed  heretofore  men- 
tioned, conveying  that  land  to  him,  was  made.  It  further 
appears  that  prior  to  the  abandonment  of  the  right  of  way  for 
railroad  purposes  respondent  fenced  and  cultivated  a  portion 
of  it  and  occupied  other  portions  for  different  purposes,  but 
that  he  made  no  claim  of  title  thereto  until  after  the  company 
had  ceased  to  use  it.  Ever  since  the  abandonment,  for  rail- 
road purposes,  of  the  land  in  controversy  respondent  has 
occupied  and  cultivated  those  portions  of  it  previously  occu- 
pied and  cultivated  by  him  in  about  the  same  manner  and  to 
about  the  same  extent  as  he  did  theretofore.  He  claims  to 
be  the  owner  of  it  by  virtue  of  his  patent  and  deed  and  by 
adverse  possession.  Appellant  claims  title  under  his  deeds 
from  the  railway  company. 

This  action  was  commenced  by  respondent  to  quiet  his  title. 
A  decree  was  rendered  in  his  favor  from  which  this  appeal 
was  prosecuted. 

It  is  the  contention  of  appellant  that  in  the  deed,  conveying 
the  tract  in  sec.  7,  from  the  railway  company  to  respondent, 
the  strip  of  land  400  feet  wide,  at  that  time  occupied  as  a 
right  of  way,  was  excepted ;  that  such  exception  amounted  to 
something  more  than  a  mere  reservation  of  a  right  of  way 
and  that  had  the  company  held  title  under  an  unconditional 
grant  no  part  of  it  would  have  passed  to  respondent  by  this 
deed.  It  is  conceded,  however,  that  the  grant  of  right  of  way 
mentioned  in  sec.  2  of  the  act  of  Congress  of  July  2,  1864, 
supra,  is  separate  and  distinct  from  the  grant  of  lands  in  aid 
of  building  the  road,  made  in  sec.  3  thereof,  and  appellant 
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urges  that  since  the  purpose  r.f  the  right  of  way  grant  was  to 
withdraw  from  entry,  or  other  appropriation,  a  strip  of  land 
across  the  public  domain  400  feet  in  width  for  the  construc- 
tion of  a  transcontinental  railroad,  the  grantee  therein  named 
was  without  power  to  convey  it  voluntarily  and  title  to  it 
could  not  be  acquired  by  an  occupant  by  adverse  possession, 
and  cites  Northern  Pacific  Ry.  Co.  v.  Toumsend,  190  U.  S. 
267,  23  Sup.  Ct.  671,  47  L.  ed.  1044,  Holland  Co.  v.  Northern 
Pacific  Ry,  Co.,  214  Fed.  920,  131  C.  C.  A.  216,  and  North- 
ern Pacific  Ry.  Co.  v.  Concannon,  239  U.  S.  382,  36  Sup.  Ct. 
156,  60  L.  ed.  342. 

It  seems  to  be  well  established  that  the  title  granted  by  sec.  2 
of  the  act  of  Congress,  above  referred  to,  does  not,  in  cases 
where  the  right  of  way  therein  provided  for  is  located  upon 
odd-numbered  sections,  become  merged  in  or  affected  by  the 
fee-simple  title  granted  to  the  company  by  sec.  3  thereof ;  also 
that  while  such  right  of  way  is  being  used  for  railroad  pur- 
poses, title  to  unused  portions  lying  along  the  tracks  within 
the  boundaries  of  the  grant  cannot  be  acquired,  as  against  the 
company,  by  adverse  possession.  The  nature  and  effect  of 
the  grant  contained  in  sec.  2  is  discussed  by  Mr.  Justice 
White,  in  Northern  Pacifi^^  Ry.  Co.  v.  Townsend,  supra,  as 
follows : 

"The  substantial  consideration  inducing  the  grant  was  the 
perpetual  use  of  the  land  for  the  legitimate  purposes  of  the 
railroad,  just  as  though  the  land  had  been  conveyed  in  terms 
to  have  and  to  hold  the  same  so  long  as  it  was  used  for  the 
railroad  right  of  way.  In  effect  the  grant  was  of  a  limited 
fee,  made  on  an  implied  condition  of  reverter  in  the  event  that 
the  company  ceased  to  use  or  retain  the  land  for  the  purpose 
for  which  it  was  granted.  This  being  the  nature  of  the  title 
to  the  land  granted  for  the  special  purpose  named,  it  is  evi- 
dent that,  to  give  such  eflSciency  to  a  statute  of  limitations  of 
a  state  as  would  operate  to  confer  a  permanent  right  of  pos* 
session  to  any  portion  thereof  opon  an  individual  for  his  pri- 
vate use,  would  be  to  allow  that  to  be  done  by  indirection 
which  could  not  be  done  directly." 
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The  nature  and  effect  of  this  grant  involves  the  interpre- 
tation of  an  act  of  Congress  and  presents  a  federal  question 
of  which  the  supreme  court  of  the  United  States  has  ultimate 
jurisdiction.  Therefore,  its  decision  in  the  Townsend  case 
that  the  grant  was  a  limited  fee,  made  upon  an  implied  condi- 
tion of  reverter  in  the  event  the  company  ceased  to  retain  the 
land  for  the  purpose  for  which  it  was  granted,  should  and 
does  govern  this  and  all  other  courts. 

It  is  true  it  is  also  decided  in  the  case  last  above  mentioned, 
as  well  as  in  Holland  v.  Northern  Pacific  Ry.  Co.,  supra,  that 
an  individual  may  not,  for  private  purposes,  acquire  title  to 
a  portion  of  such  right  of  way  by  adverse  possession  under  a 
state  statute  of  limitations,  but  those  cases  differ  from  the 
one  at  bar  in  this  important  particular :  In  the  Townsend  and 
Holland  cases  the  rights  of  way  had  not  been  abandoned, 
but  were  in  use  for  railroad  purposes,  which  also  appears  to 
be  true  in  case  of  Northern  Pacific  Ry.  Co.  v,  Concannon, 
supra,  whereas  in  this  case  it  is  clear  the  company  did,  in 
1904,  cease  to  use  or  retain  the  land  for  the  purposes  for 
which  it  was  granted;  that  it  completely  abandoned  it  and 
rendered  it  subject  to  the  condition  of  reverter  implied  from 
the  language  and  purpose  of  the  grant. 

Neither  of  the  cases  cited  goes  to  the  extent  of  holding  that 
where,  as  in  this  case,  the  railroad  company  has  abandoned 
a  portion  of  its  right  of  way,  by  removal  of  its  tracks  and  all 
other  railroad  property  therefrom  and  by  ceasing  to  use  it 
for  the  purpose  for  which  it  was  granted,  subsequent  to  its 
sale  of  tht  tract  of  land  across  which  that  right  of  way  was 
situated,  the  reverter  would  be  to  the  United  States  instead  of 
to  the  owner  of  the  servient  fee. 

Upon  consideration  of  the  object  of  the  grant,  which  was  to 
procure  to  be  built,  maintained  and  operated  a  transconti- 
nental line  of  railroad,  and  not  that  there  be  reserved  to  the 
United  States  title  to  such  isolated  sections  of  the  original 
right  of  way  as  might  be  abaa  Joned  by  changes  in  the  line 
of  road,  presumably  with  the  consent  of  the  United  States, 
and  which  could  serve  no  useful  governmental  purpose,  we 
are  strongly  persuaded  that  it  was  the  intention  of  Congress 
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that  upon  the  abandonment  of  such  portions  as  might,  from 
time  to  time,  be  found  no  lonjarer  useful  for  railroad  purposes, 
by  reason  of  changes  in  the  location  of  the  tracks,  title  thereto 
should  vest  in  the  owner  of  the  servient  fee.  However  that 
may  be,  the  title  of  the  government  is  not  here  called  in  ques- 
tion. Assuming  that  the  abandoned  portion  of  the  right  of 
way  reverted  to  the  United  States  and  not  to  the  owner  of 
the  land  across  which  it  was  located,  the  question  presents 
itself :  May  one  in  possession  of  land,  the  ownership  of  which 
is  in  the  United  States,  maintain  an  action  to  quiet  his  claim 
of  title  and  right  of  possession  as  against  third  persons! 

The  case  of  Johnson  v.  Hurst,  10  Ida.  308,  77  Pac.  784, 
was  one  involving  title  to  and  right  of  possession  of  unsur- 
veyed  lands  lying  between  a  stream  and  certain  fractional  lots 
abutting  upon  the  meander  line  thereof.  It  was  held  that 
the  patentee  of  the  lots,  who  had  been  in  possession  of,  and 
had  cultivated,  improved  and  exercised  complete  dominion 
and  control  over  the  land  lying  between  them  and  the  stream 
for  a  period  of  time  exceeding  that  fixed  by  the  statutes  of 
Idaho  for  obtaining  title  to  land  by  adverse  possession, 
although  he  derived  no  title  through  his  patent  from  the  goY- 
ernmeut,  could  maintain  his  action  to  quiet  title,  as  against 
a  third  person  not  a  grantee  from  the  government,  under  sec. 
4538,  Rev.  Stats,  (sec.  4538,  Rev.  Codes),  which  provides: 
"An  action  may  be  brought  by  any  person  against  another 
who  claims  an  estate  or  interest  in  real  property  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim." 

Following  the  doctrine  announced  in  that  case,  we  hold  that 
this  action  may  be  maintained  by  respondent  for  the  posses- 
sion of  the  land  in  controversy  and  for  the  purpose  of  quieting 
his  title  thereto  as  against  appellant. 

The  remaining  question  necessary  to  be  decided  is  as  to  the 
extent  of  respondent's  title  and  right  of  possession;  whether 
it  includes  only  such  portions  of  land  ss  he  has  inclosed  and 
cultivated,  or  the  entire  abandoned  right  of  way  across  the 
lands  granted  in  his  patent  from  the  United  States  and  his 
deed  from  the  Northern  Pacific  Railway  Company, 
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Sec.  4040,  Rev.  Codes,  provides:  '*When  it  appears  that 
the  occupant,  or  those  under  whom  he  claims,  entered  into 
the  possession  of  the  property  under  claim  of  title,  exclusive 
of  other  right,  founding  such  claim  upon  a  written  instru- 
ment, as  being  a  conveyance  of  the  property  in  question,  or 
upon  the  decree  or  judgment  of  a  competent  court,  and  that 
there  has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree  or  judgment, 
or  of  some  part  of  the  property  under  such  claim,  for  five 
years,  the  property  so  included  is  deemed  to  have  been  held 
adversely " 

Sec.  4041  is,  in  part,  as  follows:  "For  the  purpose  of  con- 
stituting an  adverse  possession  by  a  person  claiming  a  title 
founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
land  is  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases :  ....  4.  Where  a  known  farm  or  a  single  lot 
has  been  partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared,  or  not  inclosed,  according  to 
the  usual  course  and  custom  of  the  adjoining  country,  shall 
be  deemed  to  have  been  occupied  for  the  same  length  of  time, 
as  the  part  improved  and  cultivated." 

Sec.  4042  provides:  '* Where  it  appears  that  there  has  been 
an  actual  continued  occupation  of  land,  under  a  claim  of  title, 
exclusive  of  any  other  right,  but  not  founded  upon  a  written 
instrument,  judgment  or  decree,  the  land  so  actually  occupied, 
and  no  other,  is  deemed  to  have  been  held  adversely." 

And  it  is  provided  in  sec.  4043,  that  **for  the  purpose  of 
constituting  an  adverse  possession,  by  a  person  claiming  title 
not  founded  upon  a  written  instrument,  judgment  or  decree, 
land  is  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases  only : 

*'l.  Where  it  has  been  protected  by  a  substantial  inclosure; 

**2.  Where  it  has  been  usually  cultivated  or  improved." 

And,  further,  that  in  no  case  shall  adverse  possession  be 
considered  established  unless  it  shall  be  shown  that  the  land 
has  been  occupied  and  claimed  for  a  period  of  five  years  con- 
tinuously, and  the  party  or  persons,  their  predecessors  and 
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grantors,  have  paid  all  the  taxes,  which  have  been  levied  or 
assessed  upon  such  land  according  to  law. 

With  respect  to  the  payment  of  taxes  the  trial  court  found, 
as  a  fact,  and  the  finding  is  supported  by  the  evidence,  that 
the  lands  in  controversy  were  never  legally  assessed  for  tax- 
ation from  the  fall  of  1904,  the  date  of  its  abandonment  by  the 
company,  up  to  and  until  1915;  that  appellant  listed  said 
lands  in  his  own  name  in  1913,  and  they  were  also  assessed 
to  him  for  taxation  for  1914,  and  that  for  those  years  the 
taxes  on  the  lands,  if  any,  were  paid  by  both  the  appellant 
and  respondent. 

It  will  be  observed,  from  an  examination  of  the  foregoing 
sections  of  the  code,  that  if  respondent  entered  into  possession 
of  the  abandoned  right  of  way  under  claim  of  title,  exclusive 
of  other  right,  founding  such  claim  upon  a  written  instru- 
ment as  being  a  conveyance  of  the  property,  he  will  be  deemed 
to  have  entered  into  possession  of  and  to  have  adversely  held, 
not  only  the  portions  which  he  fenced  and  cultivated,  but  the 
entire  tract,  while  if  he  did  not  base  his  claim  of  right  to 
entry  upon  a  written  instrument  as  being  a  conveyance  of 
title,  his  right  is  limited  to  that  portion  of  the  land  protected 
by  a  substantial  inclosure,  or  cultivated  or  improved. 

The  patent  from  the  United  States,  conveying  to  respondent 
the  land  situated  in  sec.  6,  makes  no  mention  of  the  railroad 
right  of  way,  and  he  claims  the  portion  of  it  embraced  in  that 
section  under  his  patent,  as  having  reverted  to  him  as  the 
owner  of  the  servient  fee.  While  it  is  true  the  language  of 
the  deed  from  the  Northern  Pacific  Railway  Company,  con- 
veying to  respondent  the  tract  situated  in  sec.  7,  expressly 
excepts  that  portion  embraced  within  the  right  of  way  then 
occupied  by  it,  he  went  into  possession  of  it  immediately  upon 
its  abandonment  by  the  company,  proceeding  upon  the  theory, 
in  so  doing,  that  the  deed  operated  as  a  conveyance  of  the  fee 
to  the  subdivisions  therein  described  and  that  the  exception 
was  but  a  reservation  of  a  strip  of  land  for  right  of  way  pur- 
poses, title  to  which  reverted  to  him  upon  its  abandonment. 
The  record  discloses  that  not  only  was  this  respondent's  be- 
lief, but  that  the  company,  by  removing  its  property  from 
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the  land  in  question  and  by  its  failure  to  list  it  for  taxation 
or  to  exercise  any  dominion  over  it  for  an  uninterrupted 
period  of  nine  years,  proceeded  upon  the  same  theory. 

The  question  of  the  sufficiency  of  written  instruments  to 
constitute  color  of  title  so  that  the  portions  of  tracts  claimed, 
but  uninclosed  and  otherwise  unimproved  or  cultivated,  will 
be  construed  to  be  adversely  held  by  virtue  of  the  indosure, 
cultivation  or  improvement  of  other  portions  has  many  times 
been  before  the  courts  of  last  resort,  and  a  compilation  of 
authorities  upon  this  subject  is  to  be  found  in  an  instructive 
note  to  the  case  of  Jasperson  v.  Sckarnikow,  150  Fed.  571, 
80  C.  C.  A.  373,  15  L.  R.  A.,  N.  S.,  1178.  However,  these  de- 
cisions  are  based,  largely,  upon  statutes  of  the  states  wherein 
the  land  was  situated  and  upon  facts  peculiar  to  the  cases 
under  consideration,  so  that  no  fixed  rule  suflSciently  broad 
and,  at  the  same  time,  sufficiently  definite  to  meet  the  require- 
ments of  all  cases  has,  so  far  as  we  are  able  to  discover,  been 
announced. 

It  is  said  in  Cameron  v.  VrUted  States,  148  U.  S.  301,  13 
Sup.  Ct.  595,  37  L.  ed.  459,  quoting  from  Wright  v.  Mattisbn, 
59  U.  S.  (18  How.)  50,  56,  15  L.  ed.  280:  ''The  courts  have 
concurred,  it  is  believed,  without  an  exception,  in  defining 
'color  of  title'  to  be  that  which  in  appearance  is  title,  but 
which  in  reality  is  no  title.  They  have  equally  concurred  in 
attaching  no  exclusive  or  peculiar  character  or  importance  to 
the  ground  of  the  invalidity  of  an  apparent  or  colorable  title ; 
the  inquiry  with  them  has  been  whether  there  was  an  appar- 
ent or  colorable  title,  under  which  an  entry  or  a  claim  has 

been  made  in  good  faith A  claim  to  property,  under 

a  conveyance  however  inadequate  to  carry  the  true  title  to 
such  property,  and  however  incompetent  might  have  been  the 
power  of  the  grantor  in  such  conveyance  to  pass  a  title  to  the 
subject  thereof,  yet  a  claim  asserted  under  the  provisions  of 
such  a  deed  is  strictly  a  claim  under  color  of  title." 

The  court  in  the  Cameron  case  further  said:  "Color  of  title 
exists  wherever  there  is  a  reasonable  doubt  regarding  the 
validity  of  an  apparent  title,  whether  such  doubt  arises  from 
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the  circumstances  under  which  the  land  is  held,  the  identity 
of  the  land  conveyed,  or  the  construction  of  the  instrument 
under  which  the  party  in  possession  claims  his  title." 

In  the  case  of  City  of  La  Crosse  v.  Cameron,  80  Fed.  264, 
25  C.  C.  A.  399,  it  is  said:  "The  question  is  not  whether  the 
instrument  in  law  conveys  title.  If  that  were  the  question, 
the  statute  of  limitations  would  here  have  no  function  and 
need  not  be  considered.  These  statutes  of  repose  presuppose 
defects  in  or  total  want  of  title,  and  are  enacted  to  establish 
the  claim  of  one  in  adverse  possession  under  defective  title, 
or  under  an  instrument  which  in  law  conveys  no  title."  (See, 
also,  Creekmur  v,  Creekmur,  75  Va.  430;  Bell  v.  Longworth, 
6  Ind.  273.) 

Assuming,  which  we  do  not  decide,  that  the  railroad  right 
of  way  across  the  land  embraced  in  respondent's  homestead 
was  so  reserved  from  settlement  that  his  patent  did  not  pass 
title  thereto ;  that  the  Northern  Pacific  Railway  Company  was 
without  authority  to  convey  the  portion  of  the  right  of  way 
situated  in  sec.  7,  and  that  the  language  employed  in  the 
deed  conveying  portions  of  that  section  to  him  is  insufficient  to 
constitute  a  conveyance  of  the  right  of  way,  he  entered  into 
possession  of  the  land  in  controversy  under  claim  of  title 
founded  upon  the  written  instruments  above  mentioned,  as 
being  conveyances  of  the  property  in  question,  and,  having 
held  it  adversely  for  a  period  of  more  than  five  years,  and  in 
all  other  respects  conformed  to  the  statutes  of  Idaho  relative 
to  acquiring  title  to  real  estate  by  adverse  possession,  his 
right  is  that  provided  for  in  sec.  4040,  Rev.  Codes,  and  .the 
judgment  of  the  trial  court  is  affirmed.  Costs  are  awarded  to 
respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(September  28,  1917.) 

BOISE  DEVELOPMENT  COMPANY,  LTD.,  a  Corporation, 
Respondent,  v.  BOISE  CITY,  a  Municipal  Corporation 
of  the  State  of  Idaho,  Appellant. 

[167  Pac.  1032.] 

Election  of  Remedies — ^Res  Adjudicata — Statute  op  Limitations — 
Ultba  Vibes — Municipalities— Implied  Powers — Action  on  Case 
— Consequential  Damages — Parks — Governmental  Functions — 
Bipaeian  Owners  —  Breakwaters — Obstruction  of  Stream  — 
Municipal  Liability  for  Damages. 

1.  In  order  to  apply  the  doctrine  of  election  of  remedies,  the 
party  sought  to  be  barred  must  actually  have  had  at  his  command 
more  than  one  remedy. 

2.  When  a  party,  acting  upon  a  mistaken  theory  as  to  his  legal 
rights,  brings  his  action  and  is  defeated  by  reason  thereof,  and  after- 
ward renews  the  litigation,  basing  his  claim  upon  a  correct  theory, 
the  former  judgment  is  no  bar  to  the  second  action. 

3.  Subd.  2,  sec.  4054,  Rev.  Codes,  limiting  the  time  within  which 
an  action  may  be  brought  for  trespass  upon  real  property,  has  no 
application  to  an  action  on  the  ease  for  consequential  damages. 

4.  Actions  on  the  case  are  governed  by  the  provisions  of  sec. 
4060,  Rev.  Codes,  that:  "An  action  for  relief  not  hereinbefore  pro- 
vided for,  must  be  commenced  within  four  years  after  the  cause  of 
action  shall  have  accrued.'' 

5.  Where  damage  is  not  a  direct  but  only  a  consequential  result 
of  an  act,  no  cause  of  action  arises  until  injury  has  been  done  or 
actual  damage  inflicted. 

6.  Municipalities  have  implied  authority  to  take  whatever  law- 
ful means  are  necessary  to  carry  out  their  express  powers,  and  to 
protect  their  property. 

7.  The  defense  of  ultra  vires  can  be  interposed  only  where  the 
act  complained  of  was  wholly  beyond  the  powers  of  the  municipality. 
If  the  wrongful  act  in  question  is  one  which  the  municipality  had 
the  right  to  do  under  some  circumstances  or  in  some  manner,  then 
it  is  not  ultra  vires, 

8.  In  order  for  a  municipality  to  avail  itself  of  the  defense  that 
its  tort,  committed  while  acting  within  the  scope  of  its  authority, 
was  the  result  of  the  exercise  of  a  governmental  function,  it  must 
appear  that  such  function  was  the  exercise  of  a  legal  duty  imposed 
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bj  the  state,  which  it  might  not  omit  with  impunity  but  must  per- 
form at  its  peril. 

9.  The  mere  grant  to  a  mnnicipalitj  of  power  to  maintain  a 
public  park  enjoins  no  absolute  dutj  upon  it  to  do  so. 

10.  The  care  and  maintenance  of  parks  is  primarily  a  private  aa 
opposed  to  a  governmental  function. 

11.  A  municipalitj  has  a  right,  as  a  riparian  owner,  to  construct 
a  breakwater  for  the  protection  of  its  property,  but  if  in  so  doing 
it  so  obstructs  the  stream  as  to  divert  it,  and  thereby  damages  the 
property  of  another  riparian  owner  the  municipality  is  liable  for 
resulting  damage. 

12.  The  liability  in  such  cases  does  not  rest  solely  upon  the  nar- 
row ground  of  negligence,  but  rather  upon  the  broad  legal  principle 
that  no  one  is  permitted  to  so  use  his  own  property  as  to  invade 
the  like  property  rights  or  cause  injury  or  damage  to  the  property 
of  another. 

[As  to  liability  of  a  municipal  corporation  when  injury  to  an- 
other person  has  resulted  from  an  act  done  by  it  in  its  governmental 
capacity,  see  note  in  108  Am.  St.  140.] 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Charles  P.  McCarthy,  Judge. 

.  Action  against  Boise  City  for  the  diversion  of  the  waters  of 
Boise  River.    Judgment  for  plaintiff.    Affirmed. 

J.  P.  Pope,  S.  L.  Tipton  and  Charles  F.  Beddoch,  for  Ap- 
pellant. 

The  legislature,  in  section  1  of  the  charter  of  Boise  City, 
outlined  the  public  or  governmental  functions  of  the  city  and 
placed  public  parks  as  falling  within  the  class  or  function  of 
one  of  the  governmental  agencies  of  the  city.  (City  of 
Kokomo  V,  Loy  (Ind.  App.),  110  N.  E.  694;  Mayor  etc.  of 
Nashville  v.  Burns,  131  Tenn.  281,  174  S.  W.  1111,  L.  R.  A. 
1915D,  1108 ;  Bisbing  v.  Ashury  Park,  80  N.  J.  L.  416,  78  Atl. 
196,  33  L.  R.  A.,  N.  S.,  523;  Blair  v.  Granger,  24  R.  I.  17, 
51  Atl.  1042 ;  Board  of  Park  Commrs.  v.  Prim,  127  Ky.  460, 
105  S.  W.  948;  Ackeret  v.  City  of  Minneapolis,  129  Minn.  190, 
Ann.  Cas.  1916E,  897,  151  N.  W.  976,  L.  R.  A.  1915D,  1111; 
Clark  V,  Waltham,  128  Mass.  567;  Hill  v,  Boston,  122  Mass, 
344,  23  Am.  Rep.  332;  Steele  v.  Boston,  128  Mass.  583;  Bus- 
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sell  V.  City  of  Tacoma,  8  Wash.  156,  40  Am.  St.  895,  35 
Pac.  605  J  Harper  v.  City  of  Topeka,  92  Kan.  11,  139  Pac. 
1018,  51  L.  R.  A.,  N.  S.,  1032.) 

The  Boise  river  is  a  natural  navigable  watercourse,  under 
the  exclusive  control  of  the  state,  and  the  city  has  no  right 
to  interfere  with  the  flow  of  the  same  in  the  absence  of  a 
grant  of  power  from  the  state  so  to  do.  {Walbridge  v,  Rob- 
inson, 22  Ida.  236,  125  Pac.  812,  43  L.  R.  A.,  M.  S.,  240; 
Boise  Irr,  etc,  Co.  v.  Steivart,  10  Ida.  38,  77  Pac.  25,  321, 
4  McQuillin,  Municipal  Corporations,  sec.  1437;  Scranton 
City  V,  Scranton  Steel  Co.,  154  Pa.  St.  171,  26  Atl.  1,  A.  L. 
Lakey  Co.  v.  Kalamazoo,  138  Mich.  644,  110  Am.  St.  338,  101 
N.  W.  841,  67  L.  R.  A.  931 ;  Kitsap  County  Transp.  Co.  v. 
Seattle,  75  Wash.  673,  Ann.  Cas.  1915C,  115,  135  Pac.  476.) 

The  charter  of  Boise  City  did  not  give  it  any  power  or  au- 
thority to  encroach  iipon,  change,  control  or  divert  the  chan- 
nel of  the  Boise  river.  The  acts  complained  of  are  therefore 
ultra  vires,  and  fall  within  the  well-known  rule  that  the  city 
would  not  be  liable.     (6  McQuillin,  Mun.  Corp.,  sec.  2637.) 

The  plea  of  res  adjudicata  is  based  upon  a  former  action, 
in  which  respondent  sought  to  recover  upon  the  same  matters 
as  were  submitted  to  the  jury  in  this  case. 

If  the  city  had  answered  in  the  former  action  and  the  cause 
had  been  tried  upon  its  merits  and  verdict  rendered  in  its 
favor,  there  would  not  be  any  question  about  our  position, 
but  instead  of  pursuing  this  course  it  demurred,  and  the  rul- 
ing upon  the  demurrer  was  as  effective  as  a  trial  upon  the 
merits.  If  said  former  action  had  been  tried,  it  would  have 
required  the  same  evidence  to  establish  a  liability  in  that  case 
as  was  adduced  in  the  present  action.  {State  v.  Superior 
Court,  62  Wash.  556,  114  Pac.  427 ;  McOuire  v.  Bryant  Lum- 
ber (&  Shingle  Mill  Co.,  53  Wash.  425,  102  Pac.  237 ;  BrechUn 
V.  Night  Hawk  Mining  Co.,  49  Wash.  198,  26  Am.  St.  863, 
94  Pac.  928;  Smith  v.  Cowell,  41  Colo.  178,  92  Pac.  20;  Marie 
M.  E.  Church  v.  Trinity  M.  E.  Church,  253  111.  21,  97  N.  E. 
262;  Hennessy  v.  Chicago  B.  &  Q,  Ry.  Co.  (Wyo.),  157  Pac. 
698;  Hilton  v.  Stewart,  15  Ida.  150,  128  Am.  St  48,  96  Pac. 
579;  23  Cyc.  1215-1221.)^ 
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At  the  time  of  instituting  the  former  action  upon  contract, 
wherein  the  same  dama«:es  as  are  sought  to  be  recovered  in 
this  case  were  litigated,  there  was  open  and  available  to  re- 
spondent the  action  that  it  then  prosecuted  and  the  present 
action,  and  by  reason  of  its  election  to  proceed  upon  the  con- 
tract it  is  now  barred  and  estopped  from  maintaining  the 
present  action.  {Whitley  v.  Spokane  etc,  Ry.  Co,,  23  Ida. 
642,  132  Pac.  121 ;  Sheldon  v.  The  Uncle  Sam,  18  Cal.  526, 
79  Am.  Dec.  193 ;  Chappell  v.  Western  Ry.  of  Alabama,  8  Ga. 
App.  787,  70  S.  E.  208 ;  First  Nat.  Bank  v.  Felker,  185  Fed. 
678;  Manning  v.  Oalland-Henning  Pneumatic  Malting  Drum 
Mfg.  Co.,  141  Wis.  199,  18  Ann.  Cas.  976,  124  N.  W.  291.) 

**  After  plaintiff  has  elected  to  proceed  upon  contract,  he  is 
precluded  from  thereafter  proceeding  in  tort.''  (Price  v. 
Parker,  44  Misc.  Rep.  582,  90  N.  Y.  Supp.  98 ;  BirdseU  Mfg. 
Co.  V.  Oglevee,  187  111.  149,  58  N.  E.  231 ;  Roney  v.  H.  S. 
Halvorsen  Co.,  29  N.  D.  13,  149  N.  W.  688;  15  Cyc.  262; 
Weeke  v.  Reeve,  65  Fla.  374,  61  So.  749 ;  Mintz  v.  Jacob,  163 
Mich.  280,  128  N.  W.  211;  15  Cyc.  259.) 

The  original  complaint  in  the  present  action  was  filed 
Jan.  18,  1915,  more  than  three  years  after  the  wrongful  acts 
had  been  committed.  Respondent  shifted  its  position  in  its 
last  complaint  by  saying  its  damage  first  occurred  in  April, 
1913,  in  order  to  try  and  avoid  the  statute  of  limitations. 
The  Court's  ruling  in  partially,  at  least,  shutting  out  our 
evidence  in  support  of  this  plea  was  error.  {Hicks  v.  Drew, 
117  Cal.  305,  49  Pac.  189;  Williams  v.  Southern  Pac.  R.  Co., 
150  Cal.  624,  89  Pac.  599 ;  Vette  v.  Sanitary  Dist.  of  Chicago, 
260  111.  432,  103  N.  E.  241;  Erwin  v.  Erie  R.  Co.,  98  App. 
Div.  402,  90  N.  Y.  Supp.  315.) 

**  Whenever  the  nuisance  is  of  a  permanent  character  and 
its  construction  and  continuance  are  necessarily  an  injury, 
the  damage  is  original,  and  may  be  at  once  fully  compen- 
sated. In  such  case  the  statute  of  limitations  begins  to  run 
upon  the  construction  of  the  nuisance."  {St.  Louis  /.  M, 
&  S.  Ry.  Co.  V.  Biggs,  52  Ark.  240,  20  Am.  St.  174,  12  S.  W. 
331,  6  L.  R.  A.  804;  Little  Rock  &  Fort  Smith  Ry.  Co.  v. 
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Chapman,  39  Ark.  463,  43  Am.  Rep.  280;  Gould  on  Waters, 
sec.  369.) 

J.  R.  Smead  and  Hawley  &  Hawley,  for  Respondent. 

Respondent's  act  in  instituting  the  former  action  ex  coru- 
tractti  to  recover  damages  for  an  alleged  breach  of  a  pur- 
ported contract,  in  which  action  this  court  held  said  purported 
contract  to  be  in  violation  of  sec.  3,  art.  8,  of  the  constitution 
of  Idaho,  and  therefore  void,  did  not  constitute  an  election 
of  remedies  in  such  a  sense  as  to  bar  the  present  action  in  tort. 
Under  the  facts  there  could  not  be  two  causes  of  action  co- 
existent, and  therefore  respondent  had  no  actual  choice  of 
remedies. 

**The  party  must  actually  have  at  command  two  inconsist- 
ent remedies."  {Whitley  v.  Spokane  etc,  Ry.  Co,,  23  Ida. 
642,  132  Pac.  121;  Elliott  v,  Collins,  6  Ida.  266,  55  Pac.  301.) 

'  *  The  fact  that  a  party,  through  mistake,  attempts  to  exer- 
cise a  right  to  which  he  is  not  entitled,  does  not  prevent  his 
afterward  exercising  one  which  he  had  and  still  has  unless 
barred  by  the  previous  attempt."  {WUliam  W.  Bierce  v. 
Hutchins,  205  U.  S.  340,  346,  27  Sup.  Ct.  524,  51  L.  ed.  828; 
BarnsdaU  v.  Waltemeyer,  142  Fed.  415,  420,  73  C.  C.  A.  515; 
Zimmerman  v,  Robinson  &  Co,,  128  Iowa,  72,  74,  5  Ann.  Cas. 
960,  102  N.  W.  814;  In  re  Van  Norman,  41  Minn.  494,  43 
N.  W.  334;  Agar  v,  Winslow,  123  Cal.  587,  591,  69  Am.  St. 
84,  56  Pac.  422;  Rowell  v.  Smith,  123  Wis.  510,  3  Ann.  Cas. 
773,  102  N.  W.  1;  Snow  v.  Alley,  156  Mass.  193,  30  N.  E.  691; 
McLaughlin  v.  Austin,  104  Mich.  489,  62  N.  W.  719.) 

An  estoppel  by  judgment  arises  only  when  the  point  of 
controversy  is  the  same  in  the  later  as  in  the  former  case,  and 
when  such  point  has  in  such  former  case  been  determined  on 
its  merits.  Where  the  former  action  was  founded  on  an 
erroneous  theory  as  to  the  legal  effect  of  a  given  state  of  facts, 
and  because  of  such  mistaken  conception  of  the  law  the  action 
was  defeated,  such  action  is  not  identical  with  a  second  action 
founded  on  a  correct  legal  theory,  and  the  doctrine  of  res 
ad  judicata  does  not  apply.  (Black  on  Judgments,  sees.  707- 
733;  Hughes  v.  United  States,  71  U.  S.   (4  Wall.)   232,  18 
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L.  ed.  303 ;  Freeman  on  Judgments,  4th  ed.,  sec.  260 ;  23  Cyc. 
1226 ;  Keane  v.  Pittsburg  etc,  Min.  Co,,  17  Ida.  179,  105  Pac. 
60;  Rowell  v.  SrnitK,  supra;  Russell  v.  Place,  94  U.  S.  606,  24 
L.  ed.  214.) 

Estoppel  applies  only  to  those  matters  which  were  directly 
at  issue  in  the  former  judgment.  Matters  which  were  at 
issue  only  incidentally  are  not  adjudicated  in  any  sense  which 
creates  an  estoppel.  (Black  on  Judgments,  sees.  611,  617, 
622.) 

The  defense  of  ultra  vires  can  be  interposed  only  when  the 
act  complained  of  was  wholly  beyond  the  powers  of  the 
municipality.  If  the  wrongful  act  in  question  is  one  which 
the  municipality  had  the  right  to  do  in  some  manner,  then  it 
is  not  ultra  vires,  (McQuillin,  Mun.  Corp.,  sec.  2637;  Wilson 
V.  Boise  City,  6  Ida.  391,  55  Pac.  887.) 

Riparian  land  taken  and  held  for  public  purposes  by  a 
municipality  is  subject  to  the  same  rules  and  carries  with  it 
the  same  rights  as  though  taken  and  held  privately  by  an  in- 
dividual. (Abbott,  Mun.  Corp.,  sec.  733,  p.  1762;  City  of 
La  Salle  v.  Matthiessen  etc.  Zinc  Co,,  16  111.  App.  69;  Zinc 
Co.  V,  City  of  La  Salle,  117  111.  411,  2  N.  E.  406,  8  N.  E.  81; 
McQuillin,  Mun.  Corp.,  par.  263 ;  Barney  v.  Keokuk,  94  U.  S. 
324-340,  24  L.  ed.  224;  Potomac  Steamboat  Co,  v.  Upper 
Potomac  Steamboat  Co,,  109  U.  S.  672,  3  Sup.  Ct.  445,  4  Sup. 
Ct.  15,  27  L.  ed.  1070.) 

**  Municipal  corporations  are  liable  for  the  improper  use  and 
management  of  their  property,  to  the  same  extent  and  in  the 
same  manner  as  private  corporations  and  natural  persons." 
{Eaton  V,  Weiser,  12  Ida.  544,  118  Am.  St.  225,  86  Pac.  541; 
2  Dillon,  Mun.  Corp.,  par.  985.) 

**  Where  an  act  done  by  a  municipal  officer  or  agent  is  law- 
ful and  authorized,  but  performed  in  an  unlawful  manner,  the 
municipality  is  liable."  (McQuillin,  Mun.  Corp.,  sec.  2638; 
Abbott,  Mun.  Corp.,  sec.  664;  City  of  Denver  v,  Rhodes,  9 
Colo.  554,  13  Pac.  729 ;  Inman  v.  Tripp,  11  R.  I.  520,  23  Am. 
Rep.  520 ;  Oalveston  v.  Posnainsky,  62  Tex.  118,  50  Am.  Rep. 
517;  20  Am.  &  Eng.  Ency.  of  Law,  1200;  Seifert  v.  Brooklyn, 
101  N.  Y.  136,  54  Am.  Rep.  664,  4  N.  E.  321;  Greenwood  v. 
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Westport,  53  Fed.  824,  60  Fed.  560;  Young  v.  Kansas  City, 
27  Mo.  App.  101,  pp.  115,  116.) 

'*  Municipal  corporations  are  liable  for  diverting  water 
from  a  natural  watercourse  and  causing  it  to  flow  upon 
private  property  to  the  injury  thereof."  (McQuillin,  Mun. 
Corp.,  sees.  2701-2704.) 

There  is  a  common-law  power  to  construct  a  breakwater  for 
the  protection  of  city  property,  and  such  an  act  is  not  ultra 
vires.     {MUler  v,  Milwaukee,  14  Wis.  642.) 

TRtra  vires  is  not  a  proper  defense  in  a  tort  action.  {Salt 
Lake  City  v.  Hollister,  118  U.  S.  256,  6  Sup.  Ct.  1055,  30 
L.  ed.  176,  and  cases  cited.) 

The  statute  of  limitation  began  to  run  not  from  the  time 
the  structures  were  built,  but  from  the  time  the  injury  oc- 
curred. {HiU  V.  Empire  State-Idaho  Min.  etc,  Co.,  158  Fed. 
881 ;  Rogens  v.  Oregon  Wash.  Ry.  df  Nav.  Co.,  28  Ida.  609, 
156  Pac.  98.) 

Not  being  a  trespass,  this  action  cannot  be  called  an  action 
of  trespass,  but  an  action  of  trespass  on  the  case.  The  statute 
of  limitations  on  trespass  actions  does  not  apply ;  on  the  other 
hand,  such  cases  fall  under  the  provisions  of  statutes  similar 
to  sec.  4053  or  4060,  Rev.  Codes.  {Hicks  v.  Drew,  117  Cal. 
305,  49  Pac.  189 ;  Daneri  v.  Southern  California  Ry.  Co.,  122 
Cal.  507,  55  Pac.  243 ;  Crim  v.  City  &  County  of  San  Fran- 
cisco, 152  Cal.  279,  92  Pac.  640;  Denney  v.  City  of  Everett, 
46  Wash.  342,  123  Am.  St.  934,  89  Pac.  934;  Suter  v.  Wen- 
atchee  etc.  Power  Co.,  35  Wash.  1,  102  Am.  St.  881,  76  Pac. 
298;  Roundtree  v.  Brantley,  34  Ala.  544,  73  Am.  Dec.  470; 
Perrine  v.  Bergen,  14  N.  J.  L.  355,  27  Am.  Dec.  63;  O'Neill 
V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  38  Utah,  475,  114  Pac. 
127;  1  Corpus  Juris,  ** Actions,"  par.  117,  and  notes,  pp.  996, 
997 ;  Cooper  v.  Hall,  5  Ohio,  320,  321 ;  6  Cyc.  682  et  seq. ; 
Welch  V,  Seattle  etc.  R.  Co.,  56  Wash.  97,  105  Pac.  166,  26 
L.  R.  A.,  N.  S.,  1047.) 

The  maintenance  and  operation  of  parks  is  a  municipal 
function,  for  which  the  city  is  liable  if  negligent.  (28  Cyc. 
IZll,  Pennell  v.  City  of  Wilmington,  7  Penne.  (Del.)  229,  78 
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Atl.  915;  Denver  v.  Spencer,  34  Colo.  270,  114  Am.  St  158, 
82  Pac.  590.) 

**The  care  and  maintenance  of  parks  is  a  private,  and  not 
a  governmental,  function."  {Oartland  v.  New  York  zoo- 
logical Society,  135  App.  Div.  163,  120  N.  Y.  Supp.  24;  Capp 
V.  St,  Louis,  251  Mo.  345,  Ann.  Cas.  1915C,  245,  158  S.  W. 
616,  46  L.  R.  A.,  N.  S.,  731 ;  Weber  v.  Harrisburg,  216  Pa. 
St.  117,  64  Atl.  905;  BartJwld  v.  Phaadelphia,  154  Pa.  St. 
109,  26  Atl.  304 ;  Saverman  t\  New  York,  114  N.  Y.  Supp.  59 ; 
Lowe  V,  Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  708,  44  Pac. 
1050;  Anadarko  v,  Sicain,  42  Okl.  741,  142  Pac.  1104;  Canyon 
City  V.  Cox,  55  Colo.  264,  133  Pac.  1040;  Mayor  of  Detroit  v. 
Park  Commrs,,  44  Mich.  602,  7  N.  W.  180;  Ehrgott  v.  New 
York,  96  N.  Y.  264,  48  Am.  Rep.  622.) 

BUDGE,  C.  J. — This  was  an  action  for  damages,  alleged  to 
have^been  caused  by  obstructing  the  channel  of  the  Boise 
river  and  thereby  diverting  the  waters  thereof  on  to  the  lands 
of  respondent.  The  cause  was  tried  by  a  jury,  who  awarded 
respondent  $4,000  damages,  for  which  judgment  was  entered. 
This  appeal  is  from  the  judgment.  No  question  is  raised  as 
to  the  sufficiency  of  the  evidence,  it  being  conceded  by  ap- 
pellant that  **if  the  legal  questions  raised  will  not  defeat  the 
action,  we  believe  the  evidence  sufficient  to  support  the  ver- 
dict." 

The  allegations  of  the  complaint,  so  far  as  material,  are 
briefly  as  follows:  That  respondent  is  a  corporation  and  ap- 
pellant is  a  municipal  corporation;  that  respondent  is  the 
owner  of  certain  lands  riparian  to  the  south  bank  of  the 
Boise  river,  directly  opposite  and  across  the  river  from  Boise 
City ;  that  appellant  is  the  owner  of  riparian  lands  along  the 
north  bank  thereof;  that  these  lands  of  appellant  were  held 
exclusively  for  park  purposes  and  are  known  as  the  **  Julia 
Davis  Park";  that  in  1910  respondent  constructed  a  break- 
water to  protect  its  lands  from  erosion  by  the  river  and  also 
maintained,  outside  of  the  breakwater,  certain  riprap  for 
the  same  purpose;  that  in  1911  appellant,  by  its  duly  au- 
thorized officers  and  agents,  devised  a  plan  for  the  main- 
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tenance  of  the  park,  and  in  June  or  July  of  that  year 
commenced  work  thereon;  that  the  plan  included  the  con- 
struction of  embankments,  dams  and  riprapping  to  be  placed 
upon  and  in  the  vicinity  of  appellant's  lands,  in  order  to 
protect  the  park  from  overflow  and  erosion  by  the  river, 
and  included  the  filling  of  certain  low  lands  then  subject  to 
overflow ;  that  appellant  thereafter  constructed  embankments, 
dams  and  riprapping  and  filled  in  upon  and  near  its  lands, 
and  is  continuing  said  work;  that  the  work  was  performed 
in  a  negligent  and  careless  manner  and  the  dams,  embank- 
ments, riprapping  and  filling  were  so  placed  as  to  obstruct 
the  natural  channel  of  the  river  and  divert  a  large  portion 
of  the  waters  from  the  natural  channel  and  interfere  with 
the  natural  flow  of  the  waters  in  the  channel;  and  that  the 
waters  so  interfered  with  and  diverted  were  caused  to  flow 
against  the  lands,  banks,  ripraps  and  breakwater  of  re- 
spondent, causing  the  alleged  damage  to  respondent's  prop- 
erty; that  the  first  damage  therefrom  occurred  in  April,  1912. 

Appellant  interposed  a  general  demurrer  which  was  over- 
ruled, and  thereafter  filed  its  answer,  denying  all  of  the 
material  allegations  of  the  complaint  and  pleading  as  af- 
firmative defenses;  res  adjiidicata,  election  of  remedies  and 
the  statute  of  limitations. 

Error  is  assigned  to  the  action  of  the  court  in  overruling  the 
demurrer  and  in  denying  and  overruling  the  several  af- 
firmative pleas.  The  pleas  of  election  of  remedies  and  res 
adjudicata  set  up  an  adjudication  in  a  former  action  between 
the  same  parties.  It  appears  that  when  the  city  began  the 
construction  of  its  breakwater  and  embankments,  the  develop- 
ment company  commenced  an  injunction  suit,  in  order  to 
prevent  the  damage  which  it  believed  would  result  to  its 
property.  In  order  to  secure  a  dismissal  of  the  injunction 
suit  the  city  entered  into  a  written  contract,  by  the  terms  of 
which  it  was  to  adequately  protect  respondent's  lands.  The 
city  failing  to  comply  with  the  terms  of  its  contract  an  action 
was  instituted  for  damages  for  its  breach,  culminating  in 
the  decision  of  this  court  to  the  effect  that  the  contract  was 
void  because  in  violation  of  sec.  3,  art.  8,  of  the  constitution 
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of  Idaho.  (Boise  Development  Co.  v.  Boise  City,  26  Ida.  347, 
143  Pac.  531.) 

It  is  contended  by  appellant  that  the  action  of  respondent 
in  bringing  the  former  suit  on  breach  of  the  contract  amounted 
to  an  election  of  remedies,  and  that  having  elected  to  sue 
upon  that  contract  it  cannot  now  sue  in  tort.  But  it  is  essen- 
tial, in  order  to  apply  the  doctrine  of  election  of  remedies, 
that  the  party  must  actually  have  had  at  his  command  more 
than  one  remedy.  As  was  said  by  this  court  in  an  early  case, 
*  *  He  must  not  only  think  he  has  them,  but  must  in  fact  have 
them."  {Elliott  v.  Collins,  6  Ida.  266,  55  Pac.  301.)  The 
rule  there  announced  was  followed  by  this  court  in  Whitley  v. 
Spokane  etc.  By.  Co.,  23  Ida.  642-655,  132  Pac.  121.  The 
latter  case  was  cited  with  approval  in  Nave  v.  Powell  (Ini 
App.),  110  N.  E.  1016-1020.  Applying  the  rule  to  the  facts 
in  this  case  it  is  apparent  that  the  plea  of  election  of  remedies 
must  fail.  Respondent  sued  for  the  breach  of  what  it  be- 
lieved to  be  a  contract,  when  as  a  matter  of  fact  no  such 
contract  was  in  existence. 

The  defense  of  res  adjudicata  is  equally  untenable.  The 
former  case,  Boise  Development  Co.  v.  Boise  City,  supra,  ad- 
judicated the  sole  question  that  respondent's  pretended  con- 
tract with  the  city  was  void.  None  of  the  matters  at  issue 
in  this  cause  were  affected  by  the  judgment  in  the  former. 
When  a  party,  acting  upon  a  mistaken  theory  as  to  his  legal 
rights,  brings  his  action  and  is  defeated  by  reason  thereof  and 
afterward  renews  the  litigation,  basing  his  claim  upon  a  cor- 
rect theory,  the  former  judgment  is  no  bar  to  the  second 
action.  (Black  on  Judgments,  sec.  733;  Hughes  v.  United 
States,  71  U.  S.  (4  Wall.)  232,  18  L.  ed.  303;  Freeman  on 
Judgments,  4th  ed.,  sec.  260;  23  Cyc.  1226;  Keane  v.  Pitts- 
burg etc.  Min.  Co.,  17  Ida.  179-191,  105  Pac.  60;  RoweU  v. 
Smith,  123  Wis.  510,  3  Ann.  Cas.  773,  102  N.  W.  1;  Russell  v. 
Place,  94  U.  S.  606,  24  L.  ed.  214;  Lockett  v.  Lindsay,  1  Ida. 
324.)  At  most,  the  former  case  was  **  merely  illusory  and 
supposititious,  and  hence  it  cannot  be  considered  as  identical, 
in  any  just  sense  of  the  term,  with  the  true  cause  of  action 
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correctly  set  up  and  supported  by  a  right  theory  of  the  facts.** 
(Black  on  Judgments,  sec.  733.) 

The  defense  of  the  statute  of  limitations  is  based  upon  subd. 
2,  sec.  4054,  Rev.  Codes,  which  limits  the  time  within  which  an 
action  may  be  brought  for  trespass  upon  real  property  to  three 
years.  That  section  has  no  application  to  the  case  at  bar. 
This  is  not  an  action  for  trespass  on  real  property,  but  is  an 
action  on  the  case  for  consequential  damages.  The  author- 
ities cited  both  by  appellant  and  respondent  support  this 
view.  Appellant  did  not  build  its  breakwater  upon  the  land 
of  respondent,  but  upon  its  own  land,  or  at  least  where  it  had 
a  lawful  right  to  construct  a  breakwater,  and  this  act  did  not 
constitute  a  trespass  upon  the  lands  of  respondent.  The  re- 
sulting injury  to  respondent  was  necessarily  consequential, 
and  not  the  immediate  result  of  any  wrongful  force  directly 
applied  by  appellant  to  respondent's  lands.  The  very  ele- 
ments of  trespass  to  real  property  are  lacking.  {Hicks  v. 
Drew,  117  Cal.  305,  49  Pac.  189  j  Daneri  v.  Southern  California 
Ry,  Co.,  122  Cal.  507,  55  Pac.  243 ;  Crim  v.  City  &  County 
of  San  Francisco,  152  Cal.  279,  92  Pac.  640;  Denney  v.  City  of 
Everett,  46  Wash.  342,  123  Am.  St.  934,  89  Pac.  934;  Suter 
V.  Wenatchee  etc.  Power  Co.,  35  Wash.  1,  102  Am.  St.  881, 
76  Pac.  298;  1  C.  J.  996;  11  C.  J.  4.  For  an  instructive  con- 
sideration of  an  action  upon  the  case,  see  1  Bouvier's  Law 
Diet.,  Rawle's  3d  ed.,  p.  425,  citing  numerous  cases.) 

Respondent  has  suggested  that  the  sections  of  the  code 
which  govern  this  case  are  4053  and  4060,  respectively.  We 
are  inclined  to  the  view  that  the  latter  section  is  the  only 
one  which  has  any  application.  It  provides:  **An  action  for 
relief  not  hereinbefore  provided  for,  must  be  commenced 
within  four  years  after  the  cause  of  action  shall  have  ac- 
crued." Sec.  4053,  Rev.  Codes,  was  evidently  intended  to 
limit  actions  upon  contract  or  upon  matters  of  a  contractual 
nature,  not  founded  upon  a  written  instrument.  Clearly,  this 
case  was  not  barred  under  either  of  these  sections. 

It  is  contended  by  appellant  that  the  statute  of  limitations 
began  to  run  in  1911,  when  the  construction  of  the  city's 
breakwater  was  commenced,  and  not  in  April,  1912,  when  the 
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first  damage  occurred,  as  contended  by  respondent.  Where 
the  damage  is  not  a  direct  but  only  a  consequential  result  of 
a  defendant's  act  no  cause  of  action  arises  until  injury  has 
been  done  or  actual  damage  inflicted.  {Rogers  v.  Oregon^ 
Washington  Ry,  &  Nav.  Co.,  28  Ida.  609-624,  156  Pac.  98 ; 
HUl  V.  Empire  State-ldcko  Mining  &  Developing  Co,,  158 
Fed.  881.)  Respondent  alleged,  and  in  the  face  of  the  record 
it  must  be  regarded  as  a  determined  fact,  that  the  first  damage 
was  done  in  April,  1912,  and  following  the  rule  announced  in 
the  cases  last  cited,  the  statute  of  limitations  would  not  begin 
to  run  until  that  time.  As  this  action  was  begun  January 
18,  1915,  it  is  therefore  apparent  that  there  is  no  merit  in 
appellant's  defense  on  this  ground. 

Appellant  urges  that  in  constructing  the  breakwater  to 
protect  its  park  it  had  no  lawful  authority  to  do  any  more 
than  erect  such  a  barrier  as  would  prevent  its  lands  from 
being  overflowed  or  damaged,  or  such  as  would  keep  the 
river  within  its  natural  channel,  and  that  its  acts  in  going 
beyond  what  was  necessary  to  accomplish  this  purpose  and 
in  placing  within  the  stream  obstructions  which  tended  to 
divert  the  river  from  its  natural  channel,  were  ultra  vires 
and  beyond  the  scope  of  its  powers,  either  express  or  implied. 
Sec.  42  of  the  Charter  of  Boise  City,  as  amended  by  Sess. 
Laws  1909,  p.  113,  gives  the  mayor  and  common  council  power 
to  establish,  maintain  and  improve  parks  within  or  without 
the  corporate  limits  of  the  city.  The  city  would  have  implied 
authority  to  take  whatever  lawful  means  were  necessary  to 
accomplish  this  end.  {WUson  v.  Boise  City,  6  Ida.  391,  55 
Pac.  887.)  While  there  is  much  conflict  in  the  authorities  as 
to  just  what  acts  of  a  municipal  corporation  are  ultra  vires, 
the  rule,  applicable  to  the  facts  in  this  case,  is  generally  well 
settled,  and  is  stated  by  McQuillin  thus:  **The  defense  of 
ultra  vires  can  be  interposed  only  where  the  act  complained 
of  was  wholly  beyond  the  powers  of  the  municipality.  If 
the  wrongful  act  in  question  is  one  which  the  municipality 
had  the  right  to  do  under  some  circumstances  or  in  some 
manner,  then  it  is  not  ultra  vires,''  (McQuillin,  Mun.  Corp., 
sec.  2637 ;  Dillon,  Mun.  Corp.,  5th  ed.,  sec.  1648.)     Even  in  the 
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absence  of  the  charter  provisions  above  quoted  the  city  would 
have  an  unquestionable  legal  right  to  erect  such  barriers  as 
would  adequately  protect  its  property  from  the  ravages  of  the 
river,  but  such  right  is  subject  to  the  same  limitations  as  the 
same  right  of  any  other  riparian  owner.  It  is  apparent  that 
the  action  of  the  city  in  constructing  its  breakwater  for  the 
purpose  of  affording  protection  to  its  property  was  not  an 
action  wholly  beyond  the  powers  of  the  municipality.  Under 
the  circumstances,  the  city  had  the  right  to  in  some  manner 
construct  a  breakwater,  which  would  prevent  the  flooding, 
erosion  and  consequent  damage  to  its  lands.  Having  exer- 
cised that  right,  it  cannot  now  be  heard  to  defend  upon  the 
theory  that  some  of  the  things  or  acts  which  it  did  in  the 
exercise  of  that  right  were  in  excess  of  its  lawful  authority 
and  ultra  vires. 

It  remains  to  consider  the  chief  objection  urged  by  appel- 
lant to  respondent's  right  to  recover.  This  question  was 
raised  by  the  appellant's  general  demurrer.  Appellant  in- 
sists that  even  though  the  defenses  of  election  of  remedies, 
statute  of  limitations,  res  adjudicata  and  ultra  vires  should 
fail,  still  the  city  is  not  liable  in  any  event.  The  contention 
is,  that  in  building  its  breakwater  for  the  purpose  of  protect- 
ing one  of  the  city's  public  parks  the  city  was  exercising  a 
governmental  function  and  would  not  be  liable  for  any  dam- 
age which  might  result  from  its  action  while  in  the  exercise 
thereof.  The  extent  to  which  municipalities  are  legally  re- 
sponsible for  torts  has  been  the  subject  of  endless  litigation. 
The  result  of  the  decisions  from  the  various  jurisdictions 
presents  no  rule  which  can  be  regarded  as  uniform.  To  at- 
tempt an  analysis  of  these  rules  or  to  discuss  the  cases  ad- 
hering to  the  various  diverging  rules  would  be  a  task  alto- 
gether beyond  the  necessary  scope  of  this  opinion.  Some 
jurisdictions  make  the  test  of  the  city's  liability  depend  upon 
whether  or  not  the  tort  was  one  which  arose  in  some  business 
which  the  municipality  was  carrying  on  for  which  it  receives 
some  revenue,  such  as  municipally  owned  waterworks,  light- 
ing systems,  transportation  facilities  and  the  like. 
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An  ezamination  of  our  own  decisions  renders  it  clear  that 
no  such  test  can  be  regarded  as  decisive  in  determining  the 
liability  of  municipalities  for  their  torts  in  this  state,  for 
municipalities  have  uniformly  been  held  liable  in  this  jurisdic- 
tion for  defective  streets.  {Carson  v.  City  of  Genesee,  9 
Ida.  244,  108  Am.  St.  127,  74  Pac.  862;  Moreton  v.  8t  An. 
tKonjy,  9  Ida.  532,  75  Pac.  262;  Miller  v.  Village  of  Mullan, 
17  Ida.  28,  19  Ann.  Cas.  1107,  104  Pac.  660;  Powers  v.  Boise 
City,  22  Ida.  286, 125  Pac.  194 ;  Village  of  Sandpoint  v.  Doyle, 
11  Ida.  642,  83  Pac.  598,  4  L.  R.  A.,  N.  S.,  810;  City  of  Kel- 
logg V.  McRae,  26  Ida.  73,  141  Pac.  86 ;  Beaton  v.  City  of  St. 
Maries,  27  Ida.  638,  151  Pac.  996 ;  Dillon,  Mun.  Corp.,  5th  ed., 
sec.  1638  et  seq.)  In  a  certain  sense  any  municipal  function 
might  be  regarded  as  governmental,  but  the  term,  when  prop- 
erly applied  to  the  subject  here  under  consideration,  should 
limit  governmental  functions  to  ''legal  duties  imposed  by  the 
state  upon  its  creature,  which  it  may  not  omit  with  impunity 

but  must  perform  at  its  peril They  are  all  imposed  by 

statute,  and  are  necessarily  mandatory  or  peremptory  func- 
tions, ....  The  officers  performing  these  duties  and  exercis- 
ing these  powers  are  rather  officers  of  the  state  than  of  the 
municipality,  and  as  such  are  liable  to  state  control."  (28 
Cyc.  267.)  The  celebrated  case  of  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332,  wherein  the  subject  is  given  a  most 
scholarly  review  by  Chief  Justice  Gray,  although  placing  ad- 
ditional limitations  upon  municipal  liability  for  torts,  will  be 
found,  upon  careful  examination,  under  the  facts  there  in- 
volved, not  to  be  out  of  harmony  with  what  we  believe  to 
be  the  more  sound  rule,  above  quoted  from  Cyc.  In  that 
case  the  injury  complained  of  resulted  from  a  defective  stair- 
way in  one  of  the  city's  school  buildings.  An  imperative 
legal  duty  rested  upon  the  city  to  maintain  the  schools  and 
school  buildings  as  a  portion  of  the  city  school  system.  And 
while  it  is  true  that  the  opinion  gave  as  an  additional  reason 
for  its  decision,  that  the  corporation  received  no  profit  op 
special  advantage  from  the  performance  of  the  legal  duty, 
we  are  inclined  to  the  view  that  this  was  placing  an  additional 
limitation  upon  the  liability  of   the  municipality   neither 
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strictly  sound  on  principle  nor  necessarily  involved  under  the 
particular  facts  of  the  case.  The  previous  decisions  of  our 
own  court,  while  not  expressly  in  point  with  the  qase  at  bar, 
are  strongly  analagous  in  principle  and  are  in  harmony  with 
the  rule  above  announced.  {WUson  v.  Boise  City,  supra; 
Willson  V.  Boise  City,  20  Ida.  133,  117  Pac.  115,  36  L.  B.  A., 
N  S.,  1158.) 

The  maintenance  of  public  parks  is  not  made  an  absolute 
or  imperative  duty  by  the  provisions  of  the  charter  of  Boise 
City  here  invoked.    The  mere  grant  to  the  city  of  power  or 
authority  to  maintain  a  public  park  enjoins  no  absolute  duty 
upon  the  city  to  do  so,  but  merely  confers  the  privilege  by 
extending  the  lawful  corporate  authority  of  the  city  in  such 
case.     The  care  and  maintenance  of  parks  is  primarily  a  pri- 
vate as  opposed  to  a  governmental  function.     (28  Cyc.  1311 
City  of  Denver  v.  Spencer,  34  Colo.  270,  114  Am.  St.  158^ 
7  Ann.  Cas.   1042,  82  Pac.   590,  2  L.  B.  A.,  N.  S.,  147 
Oartland  v.  New  York  Zoological  Society,  135  App.  Div.  163, 
120  N.  Y.  Supp.  24;  Capp  v.  City  of  St.  Louis,  251  Mo.  345, 
Ann.  Cas.  1915C,  245,  158  S.  W.  616,  46  L.  B.  A.,  N.  S.,  731 
Weber  v.  City  of  Harrisburg,  216  Pa.  St.  117,  64  Atl.  905 
Lowe  V.  Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  708,  44  Pac. 
1050;  Mayor  of  Detroit  v.  Park  Cowmrs.  (Moran),  4A  Mich 
602,  7  N.  W.  180.) 

While  there  are  cases  which  hold  to  a  contrary  doctrine, 
for  the  reasons  above  given  we  are  satisfied  that  we  are  an- 
nouncing the  correct  rule.  Most  of  the  cases  touching  the 
question  of  municipal  liability  for  torts  with  respect  to  parks 
have  arisen  where  the  facts  were  materially  different  than  in 
the  case  at  bar.  The  question  has  usually  arisen  where  some 
injury  occurred  within  the  park;  manifestly  those  cases  can 
throw  little  light  upon  the  serious  question  here  involved. 
The  question  here  is  whether  or  not  the  city  has  incurred 
liability  by  so  constructing  its  breakwater  as  to  cause  re- 
sulting damage  to  the  opposite  riparian  owner.  As  we  view 
the  matter,  the  character,  class  or  kind  of  municipal  property 
which  it  was  sought  to  safeguard  or  protect  by  the  construc- 
tion of  the  breakwater  has  no  material  bearing  upon  the  real 
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issue.  So  far  as  the  city's  liability  in  this  case  is  concerned, 
it  stands  in  no  different  situation  than  any  other  riparian 
owner.  As  such  it  had  the  undoubted  right,  if  it  so  desired, 
to  construct  the  breakwater  for  the  protection  of  its  property, 
but  in  so  doing  it  had  no  right  to  so  obstruct  the  stream  as  to 
divert  it  and  injure  the  property  of  another  riparian  owner, 
and  if  damage  resulted  therefrom  the  city  was  clearly  liable.  |^ 
{Oeurkink  v.  City  of  Petalmna,  112  Cal.  306,  44  Pac.  570; 
Fischer  v.  Davis,  19  Ida.  493,  116  Pac.  412;  24  Ida.  216,  133 
Pac.  910;  Boise  Development  Co.  v,  Idaho  Trust  etc.  Bank, 
24  Ida.  36,  133  Pac.  916;  Rogers  v.  Oregon-Washington 
R.  dc  Nav.  Co.,  supra;  HUl  v.  City  of  Boston,  supra;  Hill  v. 
Empire  State-Idaho  Mining  <b  Development  Co.,  supra.) 

Nor  does  the  city's  liability  in  such  cases  rest  solely  upon 
the  narrow  ground  of  negligence,  but  rather  upon  the  broad 
legal  principle  that  no  one  is  permitted  to  so  use  his  own 
property  as  to  invade  the  property  righted  or  cause  injury  or 
damage  to  the  property  of  another.  •(Dillon,  Mun.  Corp., 
5th  ed.,  sec.  1638;  McQuillin,  Mun.  Corp.,  sees.  2702,  2704; 
Ordway  v.  Village  of  Camsteo,  66  Hun,  569,  21  N.  Y.  Supp. 
835 ;  Brown  v.  City  of  Ithaca,  148  App.  Div.  477,  132  N.  Y. 
Supp.  1041;  Oeurkink  v.  City  of  Petaluma,  supra;  Martin 
V.  St.  Joseph,  136  Mo.  App.  316,  117  S.  W.  94.) 

Having  examined  all  the  material  errors  assigned,  we  are 
satisfied  that  every  legal  objection  raised  by  appellant  must 
be  resolved  in  favor  of  respondent.  The  judgment  is 
affirmed.    Costs  awarded  to  respondent 

Morgan,  J.,  concurs  in  the  conclusion  reached. 

Bice,  J.,  concurs. 


Digitized  by  VjOOQIC 


Sept.  1917.]  Johnson  v.  Holderman.  691 

Argument  for  Appellants. 


(September  29,  1917.) 

J.  A.  JOHNSON,  Respondent,  v.  C.  E.  HOLDERMAN  and 
LENA  0.  HOLDERMAN,  Appellants. 

[167  Pac.  1030.] 

FBAUD — MiSBEPBESENTATIONS — SCIENTER. 

1.  In  an  action  based  upon  fraudulent  representations  it  must 
be  shown,  among  other  things,  that  the  party  making  them"  knew 
them  to  be  false  or  that  he  made  them  recklessly  without  knowledge 
of  their  truth  or  falsity. 

2.  A  representation  believed  on  reasonable  grounds,  by  the  party 
making  it,  to  be  true,  is  not  fraudulent. 

[As  to  the  defendant's  knowledge  of  the  fallacy  as  essential  con- 
dition to  his  being  liable  for  fraud,  see  note  in  18  Am.  St.  559.] 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Palls  County.  Hon.  James  R.  Bothwell, 
Judge. 

Action  to  foreclose  mortgage.  Judgment  for  plaintiff. 
Affirmed. 

Guthrie  &  Bo  wen  and  John  E.  Davies,  for  Appellants. 

A  person  may  commit  a  fraud  by  asserting  as  a  fact  that 
which  he  merely  believes.     (20  Cyc.  19-27.) 

He  who  aflBrms  either  what  he  does  not  know  to  be  true,  or 
knows  to  be  false,  to  another's  prejudice  and  his  own  gain, 
is  both  in  morality  and  in  law  guilty  of  falsehood,  and  must 
answer  in  damages.  {Mtmroe  v.  Pritchett,  16  Ala.  785,  50 
Am.  Dec.  203;  Mayer  v,  Salazar,  84  Cal.  646,  24  Pac.  597; 
Lahay  v.  City  Nat.  Bank  of  Denver,  15  Colo.  339,  22  Am.  St. 
407,  25  Pac.  704;  Stimson  v.  Helps,  9  Colo.  33,  10  Pac.  290; 
Ooodale  v.  Middaugh,  8  Colo.  App.  223,  46  Pac.  11;  Kansas 
Ref.  Co.  V.  Pert,  3  Kan.  App.  364,  42  Pac.  943;  Cawston  v. 
Sturgis,  29  Or.  331,  43  Pac.  656.) 

It  is  not  necessary  that  the  speaker  should  actually  know 
that  his  representation  is  false.    If  the  statement  is  of  a  mat- 
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ter  susceptible  of  accurate  knowledge  and  he  makes  it  reck- 
lessly, without  any  knowledge  of  its  truth  or  falsity,  and  in 
the  form  of  a  positive  assertion  calculated  to  convey  the  im- 
pression that  he  knows  it  to  be  true,  the  representation  is 
equally  fraudulent.     (20  Cyc.  27 ;  Cawston  v.  Stwrgis,  supra.) 

E.  A.  Walters  and  Taylor  Cummins,  for  Respondent. 

If  representations  in  regard  to  water  supply  had  in  fact 
been  made,  they  would  not  be  actionable,  because  they  could 
have  been  nothing  more  than  pure  statements  of  opinion  as 
to  something  that  might  transpire  in  the  future.  Further 
than  that,  the  means  of  investigation  were  equally  open  to 
appellants,  and  they  did  in  fact  make  independent  investi- 
gations, the  effect  of  which  would  be  to  completely  relieve 
respondent  from  liability.  {Bitschman  v.  Codd,  52  Md.  202 ; 
Robertson  v.  Parks,  76  Md.  118,  24  Atl.  411;  Fremel  v. 
MUler,  37  Ind.  1,  10  Am.  Rep.  62 ;  Board  of  Commrs,  of  San 
Jose  V,  Younger,  29  Cal.  172,  176 ;  Yeates  v.  Pryor,  11  Ark. 
58;  Brown  v.  Bledsoe,  1  Ida.  746;  Leavitt  v.  Fletcher,  60 
N.  H.  182 ;  Rockafellow  v.  Baker,  41  Pa.  St.  319,  80  Am.  Dec. 
624;  Slaughter  v.  Oerson,  13  WaU.  (80  U.  S.)  379,  20  L.  ed. 
627;  Farn^worth  v.  Duffner,  142  U.  S.  43,  12  Sup.  Ct.  164, 
35  L.  ed.  931;  Ludington  v.  Renick,  7  W.  Va.  273.) 

In  matters  regarding  the  future,  representations  generally 
are  not  actionable.  (Sawyer  v.  Prickett,  19  Wall.  (86  U.  S.) 
146,  22  L.  ed.  105;  Richardson  v.  Noble,  77  Me.  390;  Vawier 
V.  Ohio  dk  Af.  R,  Co.,  14  Ind.  174;  Hawkins  v,  Campbell,  6 
Ark.  513;  St,  Louis,  I.  M.  dk  S.  Ry.  Co.  v.  Neely,  63  Ark.  636, 
40  S.  W.  130,  37  L.  R.  A.  616;  Oalla{ier  v.  Brunei,  6  Cow. 
(N.  Y.)  346,  347;  Saunders  v,  McClintock,  46  Mo.  App.  216.) 

A  statement  that  a  dam  will  continue  to  furnish  the  amount 
of  water  conveyed  to  a  vendee  is  a  mere  matter  of  opinion. 
{Orr  V.  Goodloe,  93  Va.  263,  24  S.  E.  1014;  Moore  v.  Barks- 
dale  (Va.),  25  S.  E.  529.) 

MORGAN,  J. — This  action  was  instituted  by  respondent 
to    foreclose  a   mortgage    given  to   secure  the    payment  of 
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$1,450,  being  a  part  of  the  purchase  price  of  certain  Carey 
Act  land,  sold  by  respondent  to  appellants,  situated  in  Twin 
Falls  county.  Appellants  filed  a  cross-complaint  alleging 
damage  by  reason  of  misrepresentations  made  by  respond- 
ent, whereby  they  were  induced  to  purchase  the  land  and 
water  rights  appurtenant  thereto.  The  misrepresentations 
complained  of  were  to  the  effect  that  the  water  rights  con- 
veyed would  insure  a  supply  of  water  sufficient  to  properly 
irrigate  the  land  and  not  less  than  one-half  miner's  inch  per 
acre,  continuous  flow,  from  April  1st  to  November  1st,  each 
year,  or  2%  acre-feet,  annually,  measured  at  or  within  one- 
half  mile  of  the  land;  that  the  land  could  be  well  irrigated 
by  conducting  the  water  over  it  in  ditches  from  one  corner. 
Appellants  claimed  that  the  representations  were  false,  in 
that  the  amount  of  water  obtainable  was  far  less  than  that 
represented  and  not  sufficient  to  properly  irrigate  the  land; 
that  it  could  not  be  irrigated  in  the  manner  represented, 
and  that,  in  order  to  get  such  water  as  could  be  procured 
upon  the  land,  it  was  necessary  for  them  to  construct  a  large 
and  expensive  dike ;  that  the  representations  were  fraudulent 
for  the  reason  that  they  were  made  by  respondent  recklessly, 
without  knowledge  of  their  truth  or  falsity. 

The  issues  presented  by  the  cross-complaint  were  sub- 
mitted to  a  jury.  Evidence  concerning  representations  as 
to  the  manner  in  which  the  land  could  be  irrigated  was  ad- 
mitted. Evidence  of  representations  as  to  the  amount  of 
water  available  was  offered,  but  rejected.  The  jury  found 
for  appellants  in  the  sum  of  $250,  which  was  deducted  from 
the  amount  found  by  the  court  to  be  due  upon  the  indebted- 
ness secured  by  the  mortgage,  and  a  decree  of  foreclosure 
was  rendered  from  which  this  appeal  was  taken. 

The  question  here  involved  is  whether  the  court  erred  in 
rejecting  appellants'  offer  to  prove  that  prior  to  the  sale 
and  during  the  negotiations  leading  up  to  it,  respondent 
represented  that  he  had  lived  in  the  vicinity  of  the  land  for 
several  years;  was  acquainted  with  conditions  regarding  the 
water  supply  upon  the  Salmon  river  tract,  which  included 
his  land,  and  that  appellants  could  rely   upon  receiving  the 
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amount  of  water  represented  in  the  contracts  appurtenant 
to  it,  being  exhibits  1,  3,  4,  5  and  6;  that  under  these  con- 
tracts he  was  entitled  to  receive  2%  acre-feet  of  water  per 
annum,  which  would  be  an  ample  supply;  that  such  repre- 
sentations were  relied  upon  by  appellants,  but  were  false  in 
that  the  water  supply  available  was  less  than  that  set  out 
in  the  contracts  and  was  insufficient  to  furnish  3%  acre-feet 
per  annum,  or  any  amount  necessary  to  irrigate  the  land; 
that  respondent  did  not  have  any  knowledge  of  the  truth  or 
falsit}^  of  his  representations  at  the  time  he  made  them. 

The  contracts,  above  mentioned,  were  offered  in  evidence 
and  were  rejected  with  the  oflfer  of  proof.  Exhibit  No.  6  is 
an  agreement  between  the  state  of  Idaho  and  the  irrigation 
company  reciting,  among  other  things,  that  the  company 
bound  itself  to  build  a  reservoir  with  a  capacity  of  180,000 
acre- feet  of  water,  which  had  been  determined  to  be  sufficient, 
with  the  normal  flow  of  the  Salmon  river,  to  furnish  2%  acre- 
feet  per  annum  for  the  land  to  be  irrigated ;  that  the  certificates 
of  shares  of  stock  to  be  issued  to  the  settler  should  en- 
title him  to  a  water  right  of  1/100  cubic-foot  per  second  for 
each  acre  of  land,  and  that  the  system  should  be  constructed 
in  such  a  manner  as  to  insure  delivery  of  such  an  amount 
The  other  contracts  were  entered  into  between  the  owners  of 
the  land  and  the  irrigation  company,  and  provided,  among 
other  things,  that  the  owner  should  receive  1/100  cubic-foot  of 
water  per  second  per  acre.  The  evidence  discloses  the  fact 
that  at  the  time  of  the  sale  the  land  was  in  process  of  being 
prepared  for  irrigation,  and  that  it  had  never  been  irrigated ; 
also  that  appellants,  at  the  time  they  purchased,  knew  this 
fact.    The  oflfer  of  proof  was  properly  rejected. 

To  support  an  action  based  on  a  false  representation, 
scienter  must  be  proved,  that  is,  the  representation  must 
have  been  false  to  the  knowledge  of  the  person  who  made  it, 
or  must  have  been  made,  as  a  positive  assertion  calculated  to 
convey  the  impression  that  he  had  actual  knowledge  of  its 
truth,  when  in  fact  he  was  conscious  he  had  no  such  knowl- 
edge. If  the  speaker  honestly  believed  his  representation  to 
be  true,  he  is  not  liable ;  an  honest  mistake,  or  error  in  judg- 
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ment,  being  regarded  as  insufficient  grounds  on  which  to 
base  a  charge  of  fraud.  (20  Cyc.  24.)  It  is  true  that  if  a 
representation  is  made  recklessly,  without  any  knowledge  of 
its  truth  or  falsity,  an  action  will  lie,  but  not  where  such 
representation  is  made  in  the  belief  that  it  is  true  and  such 
belief  is  founded  upon  reasonable  grounds.  {Parker  v. 
Herron,  30  Ida.  321,  164  Pac.  1013;  Farmers'  Stock-Breeding 
Assn.  V.  Scott,  53  Kan.  534,  36  Pac.  978;  Toner  v.  Meuss- 
dorffer,  123  Cal.  462,  56  Pac.  39 ;  Hodgkins  v.  Dunham,  10 
Cal.  App.  690,  103  Pac.  351 ;  Kountze  v.  Kennedy,  147  N.  Y. 
124,  49  Am.  St.  651,  41  N.  B.  414,  29  L.  R.  A.  360;  Barker  v. 
Scandinavian-American  Bank  (Wash.),  166  Pac.  618.) 

In  their  offer  of  proof  appellants  claimed  that  respondent 
had  no  knowledge  of  the  truth  or  falsity  of  the  representa- 
tions when  he  made  them,  but  the  contracts  offered  in  evi- 
dence disclose  that  he  had  reasonable  grounds  to  believe  the 
representations  were  true.  The  irrigation  company  had  con- 
tracted to  build  a  reservoir  which,  with  the  natural  flow  of 
the  Salmon  river,  would  contain  water  sufficient  to  furnish 
2%  acre-feet,  the  amount  alleged  to  have  been  represented  by 
him  to  be  available.  The  contract  with  the  state  also  bound 
the  company  to  construct  works  sufficient  to  deliver  1/100 
cubic-foot  per  acre  per  second  to  the  settlers,  while  the  con- 
tract between  the  owner  of  the  land  and  the  company  called 
for  the  last-mentioned  amount  of  water.  Knowing  these 
facts,  respondent  had  reasonable  grounds  for  a  belief  in  the 
truth  of  his  representations,  and  appellants  did  not  prove, 
or  offer  to  prove,  that  a  shortage  of  water  had  been  discov- 
ered up  to  that  time,  or  that  he  did  not  believe  the  repre- 
sentations to  be  true,  or  that  he  knew  of  anything,  or  could 
have  known  of  anything,  inconsistent  with  a  belief  in  their 
truth. 

The  judgment  is  affirmed  and  costs  are  awarded  to  re- 
spondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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(October  1,  1917.) 

TIMOTHY  DORE/as  Special  Deputy  State  Bank  Commia- 
sioner  of  the  LEADORE  STATE  BANK,  Appellant,  v. 
MORRIS  H.  COTTOM,  Respondent 

[167  Pac.  1164.] 

iNSTBUeriONS — CONFUCTINO   EVIDENCl — SUFPICIENCT  OV. 

1.  Held,  that  the  instructions  requested  bj  appellant  and  re- 
fused, also  the  instructions  given,  disclose  no  error  prejudicial  to 
appellant. 

2.  The  evidence  in  this  ease  is  conflicting,  and,  under  the  theorj 
upon  which  the  case  was  tried,  sufficient  to  support  the  verdict  and 
judgment. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.  Hon.  James  R.  Bothwell,  Pre- 
siding Judge. 

Action  to  recover  the  par  value  of  certain  bank  stock  al- 
leged to  have  been  held  by  a  stockholder  of  an  insolvent  state 
bank.    Judgment  for  plaintiff.    Affirmed. 

E.  W.  Whitcomb,  for  Appellant. 

The  first  subdivision  of  instruction  No.  3  was  wrong  in 
requiring  the  plaintiff  to  prove  that  the  defendant  knew  the 
bank  was  insolvent  at  the  time  of  the  transfer.  The  rule 
does  not  go  that  far,  and  the  courts  are  uniform  in  holding 
that  if  actual  knowledge  cannot  be  known  on  the  part  of  the 
defendant,  then  proof  that  he  knew  that  the  bank  was  in  a 
failing  condition,  or  that  he  had  reason  to  believe  that  it  was 
insolvent  or  about  to  fail,  or  words  of  equivalent  meaning, 
would  be  sufficient.  {Bawden  (Adavis)  v.  Johnson,  107  U.  S. 
251,  261,  2  Sup.  Ct.  246,  27  L.  ed.  386,  389;  Pauly  v.  State 
Loan  &  Trust  Co,,  165  U.  S.  606,  623,  17  Sup.  Ct.  465,  41 
L.  ed.  844,  851 ;  Oermania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448,  450;  Aultmnn's  Appeal,  98  Pa.  St.  505;  Stunrt 
V.  Hayden,  169  U.  S.  1,  18  Sup.  Ct.  274,  42  L.  ed.  639,  641; 
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McDonald  v.  Dewey,  202  U.  S.  510,  6  Ann.  Cas.  419,  26 
Sup.  Ct.  731,  50  L.  ed.  1128,  1133;  Cox  v.  Montague,  78  Fed. 
845,  849,  24  C.  C.  A.  364.) 

Stevens  &  Clute  and  A.  C.  Cherry,  for  Respondent. 

The  jury  is  the  judge  of  the  facts,  and  its  determination, 
so  far  as  the  facts  are  concerned,  is  final  and  conclusive ;  pro- 
vided, there  is  some  evidence  to  support  the  verdict  of  the 
jury.  {Loii  v.  Oregon  Short  Line  B.  Co.,  23  Ida.  324,  130 
Pac.  88;  Quirk  v.  Sunderlin,  23  Ida.  368,  130  Pac.  374;  Den- 
heigh  v.  Oregon  Wash.  B.  dk  Nav.  Co.,  23  Ida.  663,  132  Pac. 
112.) 

The  instructions,  as  a  whole,  fairly  submit  the  case  to  the 
jury,  and  in  such  case  the  verdict  will  not  be  disturbed. 
{Lufkins  v.  Colling,  2  Ida.  256,  10  Pac.  300.) 

BUDGE,  C.  J. — This  action  was  brought  by  the  appellant 
as  special  deputy  state  bank  commissioner,  in  charge  of  the 
affairs  of  the  Leadore  State  Bank  at  Leadore,  Idaho,  against 
the  respondent,  who  was  one  of  the  stockholders  thereof,  to 
recover  the  sum  of  .one  thousand  dollars,  or  the  par  value  of 
ten  shares  of  stock  alleged  to  have  been  held  by  him  in  said 
bank,  together  with  interest  thereon  from  the  twenty-ninth 
day  of  May,  1915,  that  being  the  date  payment  of  said  sum 
was  demanded.  The  cause  was  tried  before  a  jury,  who  re- 
turned a  verdict  in  favor  of  appellant  for  the  par  value  of 
one  share  of  stock  and  interest. 

This  appeal  is  from  the  judgment.  It  is  the  contention 
of  the  appellant  that  if  certain  evidence  had  not  been  ad- 
mitted and  the  jury  had  been  correctly  instructed  on  the  law 
of  the  case,  a  verdict  would  have  been  returned  for  the  full 
value  of  the  ten  shares. 

We  have  examined  the  instructions  requested  by  appellant 
and  refused,  and  also  the  instructions  given,  and  find  no 
error  with  respect  to  either,  prejudicial  to  appellant.  The 
other  assignments  of  error  relied  upon  by  appellant  have  been 
examined,  but  in  view  of  the  record  in  this  case  they  are 
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without  merit.  The  evidence  is  conflicting,  but  under  the 
theory  upon  which  the  case  was  tried  is  sufficient  to  support 
the  verdict  and  judgment. 

Finding  no  prejudicial  error  in  the  record,  the  judgment  of 
the  trial  court  is -affirmed.    Costs  awarded  to  respondent 

Morgan  and  Rice,  JJ.,  concur. 


(October  1,  1917.) 

THE  PEOPLE  OF  THE  STATE  OF  IDAHO,  by  JOHN  E. 
REES,  Prosecuting  Attorney,  Appellant,  v.  OLIVE 
KADLETZ,  Respondent. 

[167  Pac.  1161.] 

Quo  Warranto — Quaufications  of  County  Superintbndent  of  Pub- 
lic Instruction — Teacher's  Certificate. 

1.  When  the  law  prescribes  the  qualifications  necessary  for  a 
person  to  become  eligible  to  the  office  of  county  superintendent  of 
public  instruction,  and  included  among  such  qualifications  is  a  re- 
quirement that  a  candidate  for  the  office  must  be  a  holder  of  a 
state  or  state  life  certificate,  a  certificate  is  intended  which  at  least 
meets  the  requirements  specified  in  the  law  for  state  certificates. 

2.  The  constitution  of  this  state  provides  that  the  qualifications 
for  the  office  of  county  superintendent  of  public  instruction  shall 
be  fixed  by  law. 

3.  A  certificate  issued  by  the  state  board  of  education,  good  for 
two  years  and  not  valid  in  high  schools,  cannot  be  said  to  be  a  state 
certificate  within  the  meaning  of  the  statutes  of  this  state. 

4.  A  certificate  issued  by  the  county  superintendent  of  public 
instruction  in  1898,  valid  for  three  years  in  all  schools  of  the  state, 
must  be  held  to  be  of  a  lower  grade  than  a  state  certificate  within 
the  meaning  of  the  law  prescribing  the  qualifications  of  county 
superintendent  of  public  instruction. 

[As  to  quo  warranto  proceedings  involving  a  public  office,  see  note 
in  125  Am.  St.  635.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.    Hon.  F.  J.  Cowen,  Judge. 
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Action  in  quo  warranto.  Judgment  for  defendant.  Be- 
versed. 

John  E.  Rees  and  E.  W.  Whitcomb,  for  Appellant. 

The  legislature  has  no  constitutional  right  to  delegate  its 
powers  to  the  state  board  of  education.  The  law  is  funda- 
mental on  this  point.  (6  B.  C.  L.  164,  165,  and  cases  cited; 
8  Cyc.  830-834,  and  cases  therein  cited.) 

There  is  much  reputable  authority  holding  that  Mrs. 
O'Brien  was  the  duly  elected  official  at  the  last  election,  even 
though  receiving  a  minority  vote,  but  the  authorities  are 
generally  the  other  way  in  the  United  States.  (15  Cyc. 
391,  C.) 

L.  E.  Qlennon,  for  Respondent. 

The  statutes  grant  to  the  state  board  of  education  author- 
ity to  issue  teacher's  certificate,  and  any  misconception  of 
the  board  as  to  the  statute  will  not  invalidate  a  certificate 
granted.  The  presumption  of  law  is  in  favor  of  every  official 
act,  and  every  teacher's  certificate  granted  by  the  state  board 
of  education  is  presumed  to  be  a  valid  certificate.  (16  Cyc. 
1076,  and  cases  cited.) 

The  board  of  education  exercised  the  discretionary  power 
vested  in  it  by  statute,  and  found  the  respondent  entitled  to 
the  certificate  issued  to  her.  The  action  of  the  board  in  so 
doing  is  not  subject  to  collateral  attack.  (School  Dist.  No,  25 
V.  Stone,  14  Colo.  App.  211,  59  Pac.  885 ;  Kimball  v.  School 
Dist.  No,  122,  23  Wash.  520,  63  Pac.  213 ;  People  v.  Board  of 
Aldermen,  18  Misc.  Rep.  533,  42  N.  Y.  Supp.  545.) 

RICE,  J. — This  is  a  proceeding  in  qiu)  warranto  brought 
for  the  purpose  of  ousting  the  respondent  from  the  office  of 
county  superintendent  of  public  instruction  for  Lemhi 
county,  which  it  is  alleged  she  holds  without  authority  of 
law  and  which  she  wrongfully  and  unlawfully  withholds  from 
one  Clara  Diggles  O'Brien.  It  is  stipulated  that  the  respond- 
ent was  elected  at  the  regular  election  held  in  Lemhi  county, 
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November  7,  1916,  and  that  she  had  all  the  necessary  qualifi- 
cations to  hold  the  oflSce  of  county  superintendent  of  public 
instruction  in  this  state,  provided  she  held  the  teacher's  cer- 
tificate required  by  law. 
The  certificate  held  by  the  respondent  reads  as  follows: 

''PROVISIONAL  STATE  CERTIFICATE. 

*'This  certifies  that  Olive  Kadletz  has  complied  with  the 
requirements  of  the  Resolution  adopted  by  the  State  Board 
of  Education  June  13,  1913,  and  is  granted  this  Provisional 
State  Certificate,  which  entitles  the  holder  to  teach  in  the 
public  schools  of  the  State  of  Idaho  for  a  period  of  two  years 
from  date. 
**  Given  at  Boise,  Idaho,  this  3rd  day  of  October,  1913. 
'*(Sgd.)     GRACE  M.  SHEPHERD, 
*'Sup't  of  Public  Instruction. 
"(Seal)  EDWARD  0.  SISSON, 

''State  Comm'r  of  Education. 
"WALTER  S.  BRUCE, 
"President,  State  Board  of  Education. 
"Not  valid  in  High  Schools. 

"Endorsed:  The  within  certificate  is  hereby  renewed  for 
a  period  of  two  years  from  date  of  expiration  and  is  now 
valid  until  10—3—1917. 

"BERNICE  McCOT, 
"State  Sup't.  Schools. 

*'6— 21— 16.'' 

It  is  further  admitted  that  the  respondent  has  taught  school 
for  more  than  two  years,  one  of  which  years  was  while  hold- 
ing the  above  certificate. 

It  is  further  stipulated  that  Clara  Diggles  O'Brien  was  a 
candidate  for  the  office  of  county  superintendent  of  public 
instruction  at  the  same  election,  and  received  next  to  the 
highest  number  of  votes.  She  held  a  first  grade  county  cer- 
tificate issued  by  the  county  superintendent  of  public  instruc- 
tion of  Bingham  county  on  September  1,  1898,  which  was 
good  for  three  years  from  date.    Under  this  certificate  she 
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taught  for  a  period  of  three  years.  On  the  third  day  of 
March,  19^13,  she  was  granted  a  state  certificate,  under  which 
last-mentioned  certificate  she  taught  for  a  period  of  four 
months. 

The  only  question  presented  in  this  case  is  as  to  the  neces- 
sary qualifications  for  nomination  and  election  to  the  office 
of  county  superintendent  of  public  instruction.  Section  6  of 
art.  18  of  the  constitution  provides  that  the  salary  and  quali- 
fications of  county  superintendent  shall  be  fixed  by  law. 
Section  3  of  chap.  115,  Sess.  Laws  1913,  p.  436,  provides : 

"  ....  Provided,  that  no  person  shall  be  eligible  to  the 
ofiice  of  County  Superintendent  of  Public  Instruction  unless 
he  be,  at  the  time  of  his  nomination  or  appointment  a  qualified 
elector  of  the  county  from  which  he  is  nominated  or  ap- 
pointed, of  the  age  of  twenty-five  years,  a  holder  of  a  state 
or  state  life  certificate,  a  teacher  of  not  less  than  two  years 
actual  experience  and  service  as  a  teacher  in  the  schools  of 
Idaho,  one  of  which  year's  experience  must  have  been  while 
holding  a  valid  certificate  of  a  grade  not  lower  than  a  state 
certificate." 

Section  90-A  of  chap.  153,  Sess.  Laws  1915,  p.  327,  pro- 
vides : 

'*The  certificates  issued  by  the  State  Board  of  Education 
shall  be  State  Certificates  and  Specialists'  State  Certificates, 
each  of  which  shall  be  valid  for  eight  years,  and  State  Life 
Certificates  valid  for  life,  unless  revoked  for  cause,  and  State 
High  School  Certificates,  as  hereinafter  provided." 

Section  90-B  of  the  same  act  provides: 

**  State  Life  Certificates  and  State  Certificates  shall  be  valid 
in  all  schools  and  grades." 

The  statutory  provisions  quoted  are  amendments  to  the 
school  code  passed  by  the  legislature  in  1911.  They  are  parts 
of  the  same  act  and  should  be  construed  together.  While  sec- 
tions 90-A  and  90-B,  perhaps,  do  not  properly  define  state 
certificates  and  state  life  certificates,  they  do  provide  that  a 
state  certificate  shall  be  valid  for  eight  years  and  shall  be 
valid  in  all  schools  and  grades.  We  must  conclude,  there- 
fore, that  when  the  law  prescribed  the  qualifications  neces- 
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sary  for  a  person  to  become  eligible  to  the  oflSee  of  county 
superintendent,  and  included  among  such  qualifications  is  a 
requirement  that  the  candidate  for  the  oflSce  must  be  a  holder 
of  a  state  or  state  life  certificate,  a  certificate  was  intended 
which  at  least  was  valid  for  eight  years  and  valid  in  all 
schools  and  grades  in  the  state.  The  certificate  of  respond- 
ent doc3  not  meet  either  requirement. 

Counsel  for  respondent  contend  that  the  law  requires 
simply  a  state  certificate  in  order  to  render  one  eligible  to  the 
office  of  county  superintendent,  without  any  requirement  as 
to  any  kind  or  grade  of  state  certificate. 

It  is  not  necessary  to  determine  whether  the  state  board 
of  education  possessed  the  authority  to  issue  such  a  certificate 
as  was  awarded  to  the  respondent  in  this  case,  but  to  hold 
that  a  certificate  issued  by  the  state  board  of  education,  which 
does  not  meet  the  requirements  the  law  declares  shall  inhere 
in  state  certificates,  renders  the  holder  thereof  eligible  for  the 
office  of  county  superintendent,  is  tantamount  to  holding  that 
the  state  board  of  education  rather  than  the  legislature  may 
fix  the  qualifications  for  county  superintendent  of  public  in- 
struction. This  would  be  contrary  to  the  constitutional  pro- 
vision above  quoted.  The  respondent  therefore  lacks  one  of 
the  essential  qualifications  necessary  to  hold  the  office  in  ques- 
tion, and  the  judgment  of  the  trial  court  on  that  point  must 
be  reversed. 

The  plaintiff  seeks  to  have  a  decree  entered  declaring  the 
said  Clara  Diggles  O'Brien  entitled  to  the  office  in  question. 
The  only  certificate  held  by  Mrs.  O'Brien  under  which  she 
had  the  requisite  experience  was  a  first  grade  certificate 
issued  by  the  superintendent  of  public  instruction  of  Bingham 
county.  It  cannot  be  held  that  this  certificate  is  not  of  a  lower 
grade  than  a  state  certificate.  The  comparison  must  be  made 
with  the  state  certificate  provided  for  by  the  law  above  quoted. 
It  would  seem  that  her  certificate  at  tl^e  time  of  its  issuance 
was  of  a  lower  grade  than  a  state  certificate,  which  was  also 
provided  for  at  that  time.  As  Mrs.  O'Brien  does  not  possess 
the  requisite  qualifications  to  hold  the  office  of  county  super- 
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intendent  of  public  instruction,  no  decree  can  be  entered  in 
her  favor. 

The  judgment  is  reversed,  with  instructions  to  enter  a  de- 
cree declaring  the  oflSce  of  county  superintendent  of  public 
instruction  for  Lemhi  county  vacant.  Costs  awarded  to  ap- 
pellant. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 


(October  1,  1917.) 

EVANS  STATE  BANK,  a  Corporation,  Respondent,  v. 
MARGARET  SKEEN,  LAFAYETTE  SKEEN  et  al., 
Appellants. 

[167  Pac.  1165.] 

Appeal  and  Errob — Nonappealable  Obdees — Dismissal. 

Neither  an  order  appointing  a  receiver  of  mortgaged  personal  prop- 
erty, an  order  denying  and  overruling  a  motion  to  vacate  and  set 
aside  the  receivership,  nor  an  order  authorizing  and  directing  the 
sale  of  the  property,  is  a  final  judgment,  but  such  orders  are  inter- 
locutory and  are  not  reviewable  upon  direct  appeal  therefrom. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, for  Power  County.     Hon.  J.  J.  Guheen,  Judge. 

Appeal  from  an  order  appointing  a  receiver,  an  order 
denying  and  overruling  a  motion  to  vacate  and  set  aside  the 
receivership  and  an  order  authorizing  and  directing  the  sale 
of  property  held  thereunder.    DismissecL 

Maurice  M.  Myers,  for  Appellants. 

Said  orders  are  final  orders  or  decisions  and  are  not  ap- 
pealable to  this  court  by  direct  appeal.  {Chemung  Mining 
Co.  V.  Hanley,  11  Ida.  302,  81  Pac.  619.) 
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Isaac  E.  McDougall  and  McDougall  &  Jones,  for 
Respondent. 

MORGAN,  J. — This  case  comes  before  the  court  upon  ap- 
peal from  an  order  appointing  a  receiver  of  mortgaged  per- 
sonal property,  an  order  denying  and  overruling  a  motion 
to  vacate  and  set  aside  the  receivership  and  an  order  authoriss- 
ing  and  directing  the  sale  of  the  property.  Respondent  has 
moved  for  a  dismissal  upon  the  ground,  among  others,  that 
the  orders  are  not  final,  but  interlocutory,  and  that  neither 
of  them  is  reviewable  upon  direct  appeal  therefrom.  Any 
additional  facts  necessary  to  an  understanding  of  what  will 
be  said  in  disposing  of  this  motion  are  to  be  found  in  Sheen 
v.  District  Court,  29  Ida.  331,  158  Pac.  1072. 

The  right  to  appeal,  in  this  state,  is  conferred  by  legislative 
authority,  and  if  it  exists  it  must  be  found  in  the  constitution 
or  statutes.  It  has  been  contended  that  all  orders  and  de- 
cisions of  district  courts  are  made  appealable  by  sec.  9,  art.  5, 
of  the  constitution,  wherein  it  is  provided  that  the  supreme 
court  shall  have  jurisdiction  to  review,  upon  appeal,  any 
decision  of  the  district  courts,  or  the  judges  thereof,  but  this 
section  must  be  read  and  considered  together  with  sec.  13  of 
the  same  article,  directing  that  the  legislature  shall  provide  a 
proper  system  of  appeals. 

In  the  discharge  of  the  duty  imposed  upon  it  by  sec.  13, 
art.  5,  of  the  constitution,  above  mentioned,  the  legislature, 
in  sec.  4800,  Rev.  Codes,  has  provided:  "A  judgment  or 
order,  in  a  civil  action,  except  when  expressly  made  final, 
may  be  reviewed  as  prescribed  in  this  Code,  and  not  other- 
wise." Sec.  4807,  Rev.  Codes,  as  amended  by  chap.  Ill,  Sess. 
Laws  1911,  p.  367,  and  by  chap.  80,  Sess.  Laws  1915,  p.  193, 
designates  the  judgments  and  orders  of  district  courts  from 
which  appeals  may  be  taken  to  this  court  and  they  are:  A 
final  judgment  in  an  action  or  special  proceeding  commenced 
in  the  court  in  which  the  samf  is  rendered;  a  judgment 
rendered  on  appeal  from  an  inferior  court  j  a  judgment 
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rendered  on  an  appeal  from  an  order,  decision  or  action  of  a 
board  of  county  commissioners;  an  order  granting  or  refus- 
ing to  grant  a  new  trial ;  an  order  granting  or  dissolving  an 
injunction ;  an  order  refusing  to  grant  or  dissolve  an  injunc- 
tion; an  order  dissolving  or  refusing  to  dissolve  an  attach- 
ment; an  order  granting  or  refusing  to  grant  a  change  of 
place  of  trial;  any  special  order  made  after  final  judgment; 
and  an  interlocutory  judgment  in  actions  for  partition  of  real 
property.  While  other  legislative  enactments  provide  for 
appeals  from  the  district  courts  to  this  court  in  certain  cases, 
none  of  them  apply  to  the  question  here  under  consideration. 

A  final  judgment  has  been  defined  to  be  one  which  disposes 
of  the  subject  matter  of  the  controversy  or  determines  the 
litigation  between  the  parties  on  its  merits.  A  judgment, 
order  or  decree  which  is  intermediate  or  incomplete  and, 
while  it  settles  some  of  the  rights  of  the  parties,  leaves  some- 
thing remaining  to  be  done  in  the  adjudication  of  their  sub- 
stantial rights  in  the  case  by  the  court  entertaining  jurisdic- 
tion of  the  same,  is  interlocutory.  (3  C.  J.  441.)  Applying 
these  definitions  to  the  orders  here  attempted  to  be  appealed 
from,  it  will  be  seen  at  once  that  they  are  interlocutory  and 
not  final.  An  examination  of  sec.  4807,  Rev.  Codes,  as 
amended,  discloses  that  no  appeal  has  been  provided  for  from 
an  order  appointing  a  receiver,  from  an  order  denying  and 
overruling  a  motion  to  vacate  a  receivership  or  from  an  order 
authorizing  and  directing  the  sale  of  property  held  there- 
under. We  conclude,  therefore,  that  these  orders  are  not 
appealable  and  that  the  motion  to  dismiss  must  be  sustained. 

Counsel  for  appellant  relies  upon  an  observation  made  by 
this  court  in  the  case  of  CTiemung  Mining  Co.  v.  Haniey,  11 
Ida.  302,  81  Pac.  619,  as  follows:  ''Under  the  provisions  of 
section  9,  article  5,  of  our  constitution,  this  court  has  jurisdic- 
tion to  review,  upon  appeal,  any  decision  of  the  district  court 
or  the  judges  thereof.  An  order  granting  or  refusing  a 
motion  for  the  appointment  of  a  receiver  is  a  decision,  and 
such  decision  is  appealable;  therefore  the  order  of  the  dis- 
trict court  denying  the  appointment  of  a  receiver  in  this 
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case  is  an  appealable  order."  The  foregoing  quotation  is 
misleading  and,  if  capable  only  of  the  construction  which 
its  language,  read  and  unexplained,  seems  to  justify  we  would 
not  hesitate  to  expressly  ovcri'ule  it.  But  this  court  in  Utah 
Assn,  of  Credit  Men  v.  Budge,  16  Ida.  751,  102  Pac.  390,  691, 
after  quoting  the  statement  from  Chemung  Mining  Co.  v.  Hamn 
ley,  above  recited,  said :  **That  holding  seems  to  have  been  con- 
strued by  some  to  mean  that  an  appeal  may  be  taken  directly 
from  any  order  or  decision  that  a  district  court  can  make. 
This  is  entirely  erroneous.  The  constitution  does  not  so  pro- 
vide. It  authorizes  and  empowers  this  court  to  review  upon 
appeal  any  decision  that  a  district  court  may  make,  but  it 
does  not  give  a  direct  appeal  from  every  order  and  decision 
a  trial  court  makes.  If  that  view  prevailed,  there  would  be 
no  such  thing  as  reaching  a  final  judgment  in  a  trial  court 
in  a  contested  case  in  any  reasonable  length  of  time.  If 
causes  were  tied  up  from  time  to  time  until  an  appeal  could  be 
taken  from  every  order  and  decision  made  by  the  court  in  the 
course  of  a  trial,  there  would  be  no  end  to  a  case.  The  con- 
stitution does  not  mean  any  such  thing.  It  does  mean,  how- 
ever, that  when  an  appeal  is  taken  from  an  appealable  order 
or  judgment,  that  this  court  has  the  jurisdiction  and  authority 
to  review  any  and  all  orders  and  decisions  made  by  the  trial 
court  to  which  the  party  has  duly  excepted  and  preserved  his 
objection  and  exception  in  the  manner  and  form  provided  by 
law.''  (See,  also,  Mahoney  v.  Elliott,  8  Ida.  356,  69  Pac. 
108;  Maple  v.  Williams,  15  Ida.  642,  98  Pac.  848;  Weiser  Irr. 
District  v.  Middle  Valley  etc.  Ditch  Co.,  28  Ida.  548,  155 
Pac.  484.) 

In  Keane  v.  Kibble,  28  Ida.  274,  154  Pac.  972,  a  case  very 
much  like  the  one  here  under  consideration,  this  court  inad- 
vertently entertained  an  appeal  from  an  order  appointing  a 
receiver  and  from  an  order  denying  a  motion  to  set  aside 
the  appointment.  In  that  case  no  motion  to  dismiss  was 
made  nor  was  the  right  to  appeal  from  the  orders  in  any 
manner  questioned,  and  the  point  here  decided  escaped  the 
attention  of  the  court.    Had  a  motion  been  made  to  dismiss 
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the  appeal  upon  the  ground  that  the  orders  were  not  appeal- 
able, it  would  have  been  sustained. 
The  appeal  is  dismissed.     Costs  are  awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(October  1,  1917.) 

CHARLES  H.  LAMBERTON,  Plaintiff,  v.  CHARLES  P. 
McCarthy,  as  Judge  of  the  District  Court  of  the 
Third  Judicial  District  of  the  State  of  Idaho,  Defendant. 

[168  Pac.  11.1 

Mandamus — Judgments — Finality. 

1.  A  writ  of  mandate  will  not  issue  where  the  party  seeking  it 
has  a  plain,  speedy  and  adequate  remedy  at  law. 

2.  A  final  judgment  is  one  which  disposes  of  the  subject  matter 
of  the  controversy  or  determines  the  litigation  between  the  parties 
on  its  merits. 

3.  If  that  which  may  come  before  the  court  for  further  action 
is  necessary  for  carrying  the  judgment  or  decree  into  effect,  or  is 
merely  in  execution  thereof,  it  is  final  and  appealable. 

[As  to  one's  right  to  apply  for  the  writ  of  mandamus  against 
judicial  oflSccr  where  having  right  to  appeal,  see  note  in  98  Am.  St. 
891.] 

PETITION  for  writ  of  mandate.    Denied. 

A.  A.  Fraser,  for  Petitioner. 

The  so-called  judgment  heretofore  entered  is  null  and  void, 
for  the  reason  that  it  is  not  sustained  by  the  pleadings,  nor 
the  findings  of  fact  made  by  the  court. 

In  an  action  of  this  character  no  personal  judgment  can  be 
rendered  against  a  copartner  until  all  the  assets  of  the  co- 
partnership have  been  sold  and  the  proceeds  derived  there- 
from distributed  ainong  the  parties  as  their  several  interests 
may  appear.     (Bates  on  Partnerships,  sec.  973  j  Bosenstiel  v. 
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Oray,  112  111.  282,  286;  Moran  v.  Mclnemey,  129  Cal.  29, 
61  Pac.  575 ;  Clark  v.  Heuntt,  136  Cal.  77,  68  Pac.  303 ;  Slower 
v.  Kamphefner,  6  Cal.  App.  80,  91  Pac.  424.) 

The  purported  judgment  is  void  on  account  of  its  ambig- 
uity and  uncertainty.  (Wallace  v.  Farmers'  Ditch  Co.,  130 
Cal.  578,  62  Pac.  1078;  Gregory  v.  BUnchard,  98  Cal.  311, 
33  Pac.  199.) 

The  so-called  decree  entered  in  this  case  is  not  a  final  de- 
cree from  which  an  appeal  can  be  taken.  It  is  not  a  final 
order  discharging  the  receiver  or  winding  up  the  affairs  of  the 
copartnership.  The  partnership  property  has  not  been 
judicially  ascertained,  nor  is  it  identified  in  any  manner  by 
the  decree  in  this  case. 

The  decree  does  not  provide  who  shall  make  a  division  of 
the  property  remaining  after  sale  nor  in  what  manner  the 
same  shall  be  divided.  It  is  not  final,  for  the  reason  that  the 
court  has  expressly  reserved  jurisdiction  to  make  any  other  or 
further  order  it  deems  proper  in  the  premises;  and  because 
there  is  no  decree,  nor  has  there  been  any  finding  of  the 
court  as  to  the  costs  of  administration,  receiver's  fees,  etc. 
{North  Carolina  R.  R,  Co,  v,  Swasey,  23  Wall.  (90  U.  S.) 
405,  409,  23  L.  ed.  136,  137 ;  Parsovs  v.  Robirison,  122  U.  S. 
112,  7  Sup.  Ct.  1153,  30  L.  ed.  1122;  Lodge  v.  TweU,  135  U.  S. 
232,  10  Sup.  Ct.  745,  34  L.  ed.  153;  White  v.  Conway,  66 
Cal.  383,  5  Pac.  672;  Freeman  on  Judgments,  4th  ed.,  sec. 
34;  Lalande  v.  McDonald,  2  Ida.  307,  311,  13  Pac.  347; 
Colton  Land  cfe  Water  Co.  v.  Swartz,  99  Cal.  278,  33  Pac.  878, 
879;  Rochat  v.  Oee,  91  Cal.  355,  27  Pac.  670.) 

**  A  judgment,  though  upon  the  merits,  or  determining  some 
substantial  right  which  leaves  necessary  further  judicial  ac- 
tion before  the  rights  of  the  parties  are  settled,  is  not  final.*' 
{Bateman  v.  Gitts,  17  N.  M.  619,  Ann.  Cas.  1915B,  1192,  133 
Pac.  969 ;  State  v.  Klein,  140  Mo.  502,  41  S.  W.  895 ;  Standard 
Steam  Latmdry  v.  Dole,  20  Utah,  469,  58  Pac.  1109.) 

Mandamus  is  the  proper  proceeding  to  compel  the  trial 
court  to  enter  up  a  final  judgment  in  order  that  an  appeal 
may  be  taken  therefrom.  {Hcuuens  v.  Stewart,  Judge,  7  Ida. 
298,  62  Pac.  682.)^ 
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D.  E.  Brinck,  Henry  Z.  Johnson  and  Wyman  &  Wyman,  for 
Defendant. 

**The  form  of  the  judgment  is  not  material,  provided  that 
in  substance  it  shows  distinctly  and  not  inferentially  that  the 
matter  had  been  determined  in  favor  of  one  of  the  litigants, 
or  that  the  rights  of  the  parties  in  litigation  had  been  ad- 
judicated."    (Black  on  Judgments,  sec.  115.) 

The  court  below  would  have  been  without  any  power  to 
modify  the  judgment  already  entered,  and  substitute  another 
judgment  in  lieu  thereof.  {McCaffrey  v.  8napp,  95  Wash. 
202,  163  Pac.  406,  408.) 

The  writ  will  not  be  granted  **to  reverse  the  decisions  of  in- 
ferior courts,  upon  matters  properly  within  their  judicial 
cognizance,  or  to  compel  them  to  retrace  their  steps,  and  cor- 
rect their  errors  in  judgments  already  rendered."  (High*s 
Ex.  L.  Remedies,  2d  ed.,  p.  167 ;  Board  of  Commrs.  v.  May- 
hew,  5  Ida.  572,  579,  580,  51  Pac.  411,  413,  414.) 

Mandamus  is  ordinarily  a  remedy  for  official  inaction,  and 
will  not  lie  to  undo  what  has  been  done.     (26  Cyc.  158.) 

Mandamus  to  enter  a  judgment  will  not  issue  where  its 
effect  would  be  to  review  or  control  the  judicial  discretion  of 
the  inferior  court.  (26  Cyc.  210;  Spelling  on  Extraordinary 
Legal  Remedies,  sec.  1389;  Bailey  on  Habeas  Corpus  and 
Extraordinary  Remedies,  sees.  208-a,  211;  State  ex  rel.  v. 
Bradshaw,  59  Or.  279,  117  Pac.  284;  Lindsey  v.  Carlton,  44 
Colo.  42,  96  Pac.  997 ;  Ex  parte  Morgan,  114  U.  S.  174,  5  Sup. 
Ct.  825,  29  L.  ed.  135;  St,  Michael's  Monastery  v.  Steele,  ante, 
p.  609,  167  Pac.  349 ;  State  ex  rel.  Harris  v,  Laflin,  40  Neb. 
441,  58  N.  W.  936 ;  People  v.  Superior  Court,  114  Cal.  466,  46 
Pac.  383.) 

The  court  would  have  retained  jurisdiction  to  give  further 
instructions  to  the  receiver,  whether  same  had  been  expressed 
in  his  decree  or  not;  and  nothing  remained  to  be  done  except 
some  parts  of  the  administrative  phase  of  the  receivership. 
This  does  not  mean  that  any  provision  in  the  decree  is  to  be 
changed  or  modified,  but  that  the  court  may  oversee  and 
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supervise  its  enforcement.  (Zappettini  v.  Buckles,  167  Cal. 
27,  138  Pac.  696.) 

The  fact  that  the  amount  of  debts  was  not  determined  did 
not  prevent  the  judgment  from  being  final.  {Costello  v. 
Scott,  30  Nev.  43,  93  Pac.  1,  94  Pac.  222.) 

There  is  no  hard-and-fast  rule  that  upon  a  dissolution  all 
of  the  assets  of  the  partnership  shall  be  converted  into  cash. 
Under  the  American  rule  this  is  to  be  done  only  so  far  as 
necessary  to  pay  debts.  (30  Cyc.  434,  694;  Shumaker,  Part- 
nership, 220;  Johnson  v.  Mantz,  69  Iowa,  710,  27  N.  W.  467.) 

**A  decree  on  a  partnership  dissolution  will  not  be  set 
aside  for  indefiniteness  because  it  orders  defendant  to  pay 
the  amount  which  he  owes  plaintiff  and  also  directs  the  re- 
ceiver to  wind  up  the  business  and  pay  the  judgment,  where 
from  its  entirety  its  meaning  is  clear  that  if  defendant  does 
not  pay  the  amount,  then  the  receiver  shall  pay  it."  {Noble 
V.  Faull,  26  Colo.  467,  58  Pac.  681.) 

Where  all  the  property  and  assets  of  a  firm  are  placed  in 
the  hands  of  a  receiver  in  a  suit  to  wind  up  its  affairs,  a  more 
specific  description  is  not  necessary.  (34  Cyc.  314;  Barron 
V,  Mullin,  21  Minn.  374.) 

The  only  issue  between  the  parties  was  upon  the  account^ 
ing.  The  court  took  the  account  and  found  that  plaintiff's 
allegations  were  true,  and  gave  judgment  accordingly. 

If  the  court  was  mistaken  in  the  manner  of  enforcing  the 
decree,  that  could  be  corrected  on  appeal.  Even  were  it  ad- 
mitted, the  court  had  erred  in  the  directions  given  for  en- 
forcing the  decree,  that  would  not  affect  the  matter  of  its 
finality;  and  being  a  final  decree,  an  appeal  would  lie. 
(Marqitam  v.  Ross,  47  Or.  374,  78  Pac.  698,  83  Pac.  852,  86 
Pac.  1 ;  Arnold  v.  Sinclair,  11  Mont.  556,  28  Am.  St.  489,  29 
Pac.  340;  Costello  v,  Scott,  supra,) 

The  decree  is  final  even  where  it  orders  the  account  to  be 
taken.  (Black  on  Judgments,  41 ;  Bates  on  Partnership,  sec 
970.) 

MORGAN,  J.— Eugene  W.  Yeomans  and  Kirtland  I. 
Perky  instituted  an  action  against  Charles  H.  Lamberton, 
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plaintiff  herein,  alleging,  in  substance,  that  on  April  29, 
.1910,  they,  Lamberton  and  one  Hill  formed  a  partnership 
to  deal  in  real  estate,  and  that  later  Hill  sold  his  interest 
therein  to  Lamberton,  whereupon  a  new  partnership  agree- 
ment was  entered  into  whereby  the  latter  was  to  receive  a 
commission  of  5%  upon  all  sales  made  by  him,  the  actual  ex- 
penses of  advertising  for  sale  and  improving  land  owned  by 
the  partnership,  and  he  was  to  be  allowed  a  bookkeeper  at 
a  salary  of  $60  per  month  and  other  expenses  enumerated 
in  the  complaint ;  that  in  violation  of  this  contract  Lamberton 
wasted  the  assets  of  the  partnership,  appropriated  large  sums 
of  its  money  to  his  own  use,  refused  to  account  to  his  partners 
for  the  money  received  by  him,  and  committed  other  acts  con- 
trary to  the  terms  of  the  agreement.  An  accounting,  dis- 
solution of  the  partnership,  sale  of  the  assets  thereof,  pay- 
ment of  debts,  a  division  of  the  remaining  property,  and  a 
personal  judgment  against  Lamberton  for  any  sums  found 
due  to  plaintiffs  under  the  accounting  were  prayed  for. 
Lamberton  filed  an  answer  denying  the  misappropriation 
complained  of  or  that  he  was  indebted  to  the  other  partners, 
and  prayed  for  an  accounting,  dissolution  of  the  partnership 
and  judgment  against  the  plaintiffs  in  a  sum  claimed  by  him 
to  be  due. 

An  order  was  made  by  the  defendant  herein,  Hon.  Chas. 
P.  McCarthy,  as  district  judge,  dissolving  the  partnership 
and  ordering  an  accounting.  Thereafter  a  receiver  was  ap- 
pointed and  the  accounting  was  had,  the  case  tried  and  the 
court  filed  its  findings  of  fact  and  conclusions  of  law  and 
a  judgment  wherein  it  was  decreed,  in  substance,  that  Yeo- 
mans  recover  from  Lamberton  $10,729.65;  that  Perky  re- 
cover from  him  $10,066.39,  and  that  execution  issue  therefor ; 
that  the  partnership  be  dissolved,  the  receiver  continue,  until 
final  order  of  the  court,  to  administer  the  partnership  assets 
and  pay  the  debts  and  cost  of  administration ;  that  the  interest 
of  Lamberton,  in  the  remaining  property,  or  so  much  thereof 
as  may  be  necessary  for  that  purpose,  be  sold  to  pay  the 
amounts  found  due  to  plaintiffs,  and  that  any  remaining 
property  be  divided,  one-fourth  to  Yeomans,  one-fourth  to 
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Perky,  and  one-fourth  to  Lamberton.  By  the  terms  of  the 
decree  further  directions,  as  to  the  administration  of  the 
business,  may  be  made  by  the  court  during  the  course  of 
receivership  proceedings. 

The  plaintiff  herein  has  petitioned  this  court  to  issue  a  writ 
of  mandate  requiring  the  defendant  to  render  a  final  judg- 
ment in  that  action,  contending  that  the  decree  heretofore 
made  and  entered  is  interlocutory,  not  final,  and  therefore 
not  appealable;  also  that  it  is  vcrid  because  personal  judg- 
ment was  rendered  against  him  before  the  partnership  assets 
had  been  sold  and  the  proceeds  distributed  among  the  parties 
as  their  interests  might  appear  and  an  execution  was  directed 
to  issue  thereon ;  that  it  is  void  for  ambiguity  because  it  orders 
that  execution  shall  issue,  and  yet  directs  the  amounts  found 
due  to  the  plaintiffs  to  be  paid  from  the  sale  of  the  partner- 
ship assets  in  the  hands  of  the  receiver;  that  it  specifies  that 
the  remainder  of  the  property  be  divided  between  the  parties, 
but  does  not  direct  who  shall  make  the  division ;  that  it  does 
not  identify  the  property  to  be  sold  or  the  debts  to  be  paid ; 
that  the  court  reserves  jurisdiction  to  make  further  orders 
controlling  the  actions  of  the  receiver. 

Where  a  judge  refuses  to  render  a  final  judgment  after  a 
case  has  been  finally  submitted  for  adjudication,  mandate  will 
lie  (Havens  v.  Stewart,  7  Ida.  298,  62  Pac.  682),  but  it  is 
well  settled  in  this  state  that  such  a  writ  will  not  issue  to 
compel  the  court  to  enter  a  certain  kind  of  judgment,  nor  in 
any  case  where  there  is  a  plain,  speedy  and  adequate  remedy 
at  law.  (St,  MiclmeVs  Monastery  v,  Steele^  ante,  p.  609,  167 
Pac.  349,  and  cases  therein  cited.) 

Is  the  judgment  herein  complained  of  final  t  Without  pass- 
ing upon  the  question  of  whether  or  not,  in  an  action  for  a 
dissolution  of  partnership  and  an  accounting,  the  court  may 
render  a  personal  judgment  against  any  of  the  parties  and 
direct  an  execution  therefor,  it  is  suflScient  to  say  that  if  such 
a  judgment  is  erroneous,  an  appeal  therefrom  can  be  taken. 
The  personal  feature  of  the  judgment  does  not  render  void 
that  part  of  it  which  determines  the  amount  dtie  plaintiffs, 
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and  does  not  destroy  its  finality.  (Noble  v.  Faull,  26  Colo. 
467,  58  Pac.  681.) 

Without  passing  upon  the  question  as  to  whether  the  judg- 
ment is  void,  we  will  say  that  different  remedies  are  upheld 
by  different  authorities  to  re\ieve  from  a  void  judgment, 
among  which  are  an  appeal,  motion  to  vacate,  and  appropriate 
action  to  prohibit  its  execution  (3  C.  J.  467),  but  our  atten- 
tion has  been  directed  to  no  authority,  and  we  can  jSnd  none, 
holding  that  the  invalidity  of  such  a  judgment  furnishes  a 
basis  for  relief  by  mandamus.  Indeed,  the  existence  of  any 
one  of  the  various  remedies  approved  by  the  courts  defeats 
plaintiff's  right  to  the  writ  prayed  for  in  this  case.  (St. 
Michdel's  Monastery  v.  Steele,  supra.)  Nor  can  the  finality 
of  the  judgment  be  attacked  because  the  court  reserved  juris- 
diction to  change  or  modify  the  directions  given  to  the  re- 
ceiver. By  so  doing  it  does  not  leave  undecided  any  ques- 
tion involving  a  substantial  right  of  any  of  the  parties, 
but,  having  determined  those  rights,  it  directs  the  mere 
ministerial  execution  of  such  judgment  and  reserves  the 
power  to  supervise  such  execution.  (Zappettini  v.  Buckles, 
167  Cal.  27,  138  Pac.  696;  Costello  v.  Scott,  30  Nev.  43,  93 
Pac.  1,  94  Pac.  222.) 

In  an  action  for  dissolution  of  a  partnership  and  for  an 
accounting,  a  determination  of  the  character  and  identity  of 
the  property  to  be  disposed  of  and  of  any  indebtedness  to  be 
paid  is  necessary,  and  if  the  judgment  fails  to  sufficiently 
describe  the  property  placed  in  the  hands  of  the  receiver  to 
be  sold,  or  the  debts  to  be  paid,  an  appeal  will  lie  to  this 
court  as  in  any  other  case  where  the  trial  court  has  failed  to 
render  findings  and  to  adjudicate  a  material  issue. 

The  omission  to  designate  who  shall  divide  the  remaining 
property  among  the  parties,  and  the  manner  of  its  division, 
was  not  a  failure  to  determine  the  substantial  rights  of  the 
litigants,  but  merely  a  defect  in  the  mode  of  execution,  and 
does  not  affect  the  finality  of  the  judgment  so  as  to  render 
it  nonappealable. 

A  final  judgment  has  been  stated  to  be  one  which  disposes 
of  the  subject  matter  of  the  controversy  or  determines  the 
litigation  between  the  parties  on  its  merits.     (3  C,  J.  441.) 


Digitized  by  VjOOQIC 


714  Lambebton  V,  McCarthy.  [30  Idaho, 

Opinion  of  the  Court — ^Morgan,  J. 

The  plaintiff  in  the  former  action  alleged  a  partnership 
and  violation  of  the  partnership  agreement  and  asked  for  a 
dissolution  and  accounting.  It  was  determined  by  the  court 
that  defendant  had  not  performed  the  terms  of  the  con- 
tract; an  accounting  was  ordered  and  had,  the  amount  due 
the  plaintiffs  was  determined,  and  a  receiver  was  appointed. 
A  decision  was  given  upon  every  material  issue,  all  the  rights 
of  the  parties  were  determined  and  all  that  remains  to  be 
done  is  the  execution  of  the  judgment.  If  that  which  may 
come  before  the  court  for  further  action  is  necessary  for 
carrying  the  judgment  or  decree  into  effect,  or  is  merely  in 
execution  thereof,  it  is  final  and  appealable.  (3  C.  J.  445; 
Zappettini  v.  Buckles,  supra;  People  v.  Bank  of  Mendocino 
Co,,  133  Cal.  107,  65  Pac.  124;  Bryant  v.  Davis,  22  Mont.  534, 
57  Pac.  143 ;  Marquam  v.  Ross,  47  Or.  374,  78  Pac.  698,  83 
Pac.  852,  86  Pac.  1 ;  Ar7U)ld  v.  Sinclair,  11  Mont.  556,  28  Am. 
St.  489,    29  Pac.  340.) 

Plaintiff  has  cited  many  authorities  to  sustain  his  con- 
tention that  the  judgment  complained  of  is  not  final,  for  the 
reason  that  the  court  reserved  the  right  to  direct  the  future 
action  of  the  receiver,  but  in  the  authorities  cited  the  acts 
remaining  to  be  done  by  the  court  did  not  relate  to  the  mere 
execution  of  the  judgment,  but  were  necessary  to  the  final 
determination  of  the  substantial  rights  of  the  litigants.  The 
authorities  are  therefore  not  in  point. 

The  petition  for  writ  of  mandate  is  denied.  Costs  are 
awarded  to  defendant 

Rice,  J.,  concurs. 

Budge,  C.  J.,  sat  at  the  hearing,  but  took  no  part  in  the 
decision  of  this  case. 
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(October  1,  1917.) 

OREGON  SHORT  LINE  RAILROAD  COMPANY,  a  Cor- 
poration, Appellant,  v.  H.  B.  WILLIAMS,  J.  L. 
SILVERS  and  JULIA  A.  SILVERS,  Respondents. 

[168  Pac.  14.] 

Public  Lands — ^Railboads—Riqht  op  Wat— Caret  Act  Lands. 

After  a  contract  has  been  made  between  the  United  States  and  a 
state  whereby  lands  are  segregated  from  the  public  domain  pur- 
suant to  the  Carey  Act  of  Congress,  such  lands  are  reserved  from 
sale  by  the  United  States  and  are  not  public  lands  within  the  mean- 
ing of  the  act  of  Congress  of  March  3,  1875,  granting  to  railroads 
rights  of  way  through  the  public  domain,  and  are  not  subject  to 
location  thereunder. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Action  for  an  injunction.  Judgment  for  defendants. 
Affirmed. 

George  H.  Smith  and  H.  B.  Thompson,  for  Appellant. 

The  statute,  granting  to  railroads  the  right  of  way  through 
the  public  lands  of  the  United  States,  should  be  liberally  con- 
strued with  a  view  to  effectuating  the  purpose  which  Congress 
had  in  enacting  it.  {Wino7ia  <&  St,  Paul  R,  Co,  v.  Barney, 
113  U.  S.  618,  5  Sup.  Ct.  606,  28  L.  ed.  1109 ;  United  States 
V.  Denver  <&  B,  0.  R.  Co.,  150  U.  S.  1,  14  Sup.  Ct.  11,  37 
L.   ed.   975.) 

**A  section  of  the  statute  should  be  construed  in  the  light 
of  the  purposes  for  which  the  legislature  enacted  the  partic- 
ular act,  of  which  such  section  is  a  part."  {Colburn  v.  WU- 
son,  24  Ida.  94,  132  Pac.  579.) 

The  lands,  upon  which  the  railroad  company  made  its  loca- 
tion of  line  and  filing,  were  public  lands  of  the  United  States, 
and  a  right  of  way  vested  in  the  railroad  company  by  virtue 
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thereof  and  the  act  of  Congress  of  March  3, 1875.    {8t  Joseph 
cfe  Denver  City  R.  R.  Co.  v,  Baldwin,  103  U.  S.  426,  26  L.  ed. 
578 ;  Union  Pacific  Ry.  Co,  v,  Dotvglas  County,  31  Fed.  540 
Riverside  Township  v.  Newton,  11  S.  D.  120,  75  N.  W.  899 
United  States  v.  Blendaur,  128  Fed.  910,  63  C.  C.  A.  636 
Minidoka  &  3.  W.  JR.  Co,  v,  Weymouth,  19  Ida.  234,  113  Pac. 
455;  UnUed  State$  v,  Minidoka  &  8,  W.  R.  Co.,  190  Fed. 
491,  111  C.  C.  A.  323.) 

The  circumstance  that  the  filing  of  the  railroad  company 
across  the  lands  in  question  was  approved  by  the  Secretary  of 
the  Interior  is  strongly  persuasive  of  the  conclusion  that  the 
lands  were  subject  to  the  act  of  March  3,  1875.  {Rio  Orande 
Western  Ry.  Co.  v,  Stringham,  38  Utah,  113,  110  Pac.  868; 
Oregon  Short  Line  R,  Co.  v.  Stalker,  14  Ida.  361,  362,  94  Pac. 
56 ;  Rierson  v.  St,  Louis  &  S.  F.  Ry,  Co.,  59  Kan.  32,  51  Pac. 
901 ;  Kindred  v.  Union  Pac.  R.  R.  Co.,  225  U.  S.  582,  32  Sup. 
Ct.  780,  56  L.  ed.  1216.) 

Sweeley  &  Sweeley,  for  Eespondents. 

The  words  "public  lands"  are  habitually  used  in  our 
legislation  to  describe  such  as  are  subject  to  sale  or  other 
disposal  under  general  laws.  (6  Words  &  Phrases,  Ist  aer., 
5793,  citing  cases  from  a  number  of  courts.  (Bardon  v. 
NoHhern  Pac.  Ry.  Co.,  145  U.  S.  535,  12  Sup.  Ct.  756,  36 
L.  ed.  806;  Atlantic  &  Pac.  R.  Co.  v.  Fisher,  1  Land  Dec. 
392.) 

Lands  in  reservation  for  any  purpose  are  not  public  lands 
within  the  operative  effect  of  a  subsequent  grant  of  Congress, 
although  not  in  terms  excepted  from  the  grant.  {State  of 
Louisiana,  33  Land  Dec.  13;  O'Connor  v.  Stewart,  15  Land 
Dec.  555;  Santa  Fe,  Prescott  &  Phoenix  Ry.  Co.,  22  Land 
Dec.  685 ;  Montana  Central  R.  R.  Co,,  25  Land  Dec.  250.) 

MOBGAN,  J. — This  action  was  instituted  by  appellant  to 
restrain  respondents  from  entering  upon  and  occupying  cer- 
tain portions  of  a  right  of  way,  200  feet  wide,  100  feet  on 
each  side  of  the  center  of  its  track,  situated  in  Twin  Falls 


Digitized  by  VjOOQIC 


Oct.  1917.]     Oregon  Short  Line  R.  R.  Co.  v.  Williams.    717 

Opinion  of  the  Court — ^Morgan,  J. 

county  and  claimed  by  it  as  successor  in  interest  to  the  Mini- 
doka and  Southwestern  Railroad  Company.  Upon  a  hearing 
of  the  cause  judgment  was  rendered  in  favor  of  respondents, 
from  which  this  appeal  has  been  taken. 

On  February  26,  1904,  appellant's  predecessor  in  interest, 
the  railroad  company  above  mentioned,  filed  its  articles  of 
incorporation,  maps  and  plats,  and  made  and  filed  a  definite 
location  of  its  proposed  right  of  way  under  the  provisions  of 
the' act  of  Congress  of  March  3,  1875,  which  were  approved 
by  the  Secretary  of  the  Interior  on  August  10,  1904.  The 
railroad  was  constructed  in  the  spring  of  1905,  and  in  1910 
was  conveyed  to  appellant 

On  July  1,  1901,  the  state  of  Idaho  entered  into  an  agree- 
ment with  the  United  States  wherein  it  was  provided  that  the 
state  should  cause  to  be  irrigated  and  reclaimed  a  large  tract 
of  land  over  a  part  of  which  the  right  of  way  in  dispute  is 
located.  This  agreement  was  made  under  the  provisions  of 
the  act  of  Congress  of  August  18,  1894,  amended  by  the  act 
of  June  11,  1896,  known  as  the  Carey  Act,  which  authorizes 
the  Secretary  of  the  Interior,  with  the  approval  of  the  Presi- 
dent, upon  proper  application  of  any  of  the  states  in  which 
there  is  situated  desert  lands,  to  enter  into  a  contract  binding 
the  United  States  to  donate,  grant  and  patent  to  the  state, 
free  of  cost  for  survey  or  purchase,  such  desert  lands,  not 
exceeding  one  million  acres,  as  the  state  may  cause  to  be 
irrigated,  reclaimed  and  occupied,  and  not  less  than  twenty 
acres  of  each  160  acre  tract  to  be  cultivated  by  actual  settlers. 

The  lands  described  in  the  agreement  were  segregated  from 
the  public  domain  in  accordance  with  the  provisions  thereof 
and  pursuant  to  the  act  of  Congress  above  mentioned.  There- 
after an  irrigation  system  was  constructed  and  the  lands  so 
segregated  were  reclaimed  and  patent  issued  from  the  United 
States  to  the  state  on  November  20,  1905,  and  from  the  state 
to  respondent,  Julia  A.  Silvers,  for  the  land  in  dispute,  in 
1908. 

Appellant's  predecessor  in  interest  had  obtained  from  the 
settlers  a  right  of  way  100  feet  in  width,  being  50  feet  on 


Digitized  by  VjOOQIC 


718    Oregon  Short  Line  R.  B.  Co.  v.  Willums.     [30  Idaho, 

Opinion  of  the  Court — ^Morgan,  J. 

each  side  of  the  center  of  its  track,  and  the  land  in  contro- 
versy is  outside  of  this  100-foot  strip,  but  within  the  200-foot 
strip  claimed  under  the  act  of  March  3,  1875.  This  act  is 
to  be  found  in  18  Stats,  at  L.,  482,  and  the  parts  material  to 
the  determination  of  this  case  are  as  follows: 

*  *  Sec.  1.  That  the  right  of  way  through  the  public  lands  of 
the  United  States  is  hereby  granted  to  any  railroad  company 
duly  organized  under  the  laws  of  any  State  or  Territory,  ex- 
cept the  District  of  Columbia,  or  by  the  Congress  of  the 
United  States,  which  shall  have  filed  with  the  Secretary  of 
the  Interior  a  copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  same,  to  the  extent  of 
one  hundred  feet  on  each  side  of  the  central  line  of  said 
road;  .... 

**Sec.  5.  That  this  act  shall  not  apply  to  any  lands  within 
the  limits  of  any  military,  park,  or  Indian  reservation,  or 
other  lands  especially  reserved  from  sale,  unless  such  right  of 
way  shall  be  provided  for  by  treaty-stipulation  or  by  act  of 
Congress  heretofore  passed." 

It  should  be  noted  that  the  railway  company  made  its 
definite  location  or  accepted  the  offer  of  the  United  States, 
after  the  Carey  Act  agreement,  but  prior  to  the  entry  by 
Julia  A.  Silvers  or  the  issuance  of  the  patent  to  the  state. 
The  question  involved  is  whether,  by  the  Carey  Act  segrega- 
tion, the  lands  therein  contained  ceased  to  be  public  lands 
and  were  reserved  from  sale  as  contemplated  by  the  act  of 
1876. 

It  appears  to  be  well  settled  that  if  anyone  acquires  a  vested 
interest  in  the  public  lands  of  the  United  States  before  a 
railroad  company  has  accepted  the  offer  of  the  government 
made  by  that  or  similar  acts  by  filing  its  maps  and  making 
its  definite  location,  the  lands  in  which  such  interest  is  ac- 
quired are  no  longer  public  lands  within  the  meaning  of  the 
statute,  and  the  railroad  company  must  compensate  the 
party  holding  such  interest  in  order  to  acquire  a  right  of 
way.     (32  Cyc.  990.) 

By  the  act  of  March  3,  1875,  a  standing  offer  is  made  by 
the  government.    However,  no  contract  can  be  deemed  to 
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have  been  made  with  the  railroad  company,  since  it  failed  to 
accept  the  offer  by  performing  its  prescribed  conditions  prior 
to  its  withdrawal. 

The  provisions  of  the  Carey  Act  undoubtedly  constitute  an 
offer  to  the  public  land  states  having  desert  lands  and  when, 
in  1901,  Idaho  entered  into  the  agreement  with  the  United 
States  there  was  a  complete  contract,  absolutely  binding  upon 
the  government  as  long  as  its  conditions  were  performed  by 
the  state.  It  cannot  have  been  the  intention  of  Congress  that 
the  government  would  violate  that  contract  and,  by  a  later 
agreement,  convey  to  the  railroad  company  an  interest  in 
the  lands  adverse  to  that  of  the  state.  The  contract  segre- 
gated the  lands  from  the  public  domain,  and  they  could  not 
thereafter  be  acquired  for  right  of  way  purposes  under  the 
act  of  March  3,  1875,  because  they  were  no  longer  public 
lands  of  the  United  States  as  contemplated  by  sec.  1,  of  that 
act,  and  because  they  had  been  especially  reserved  from  sale 
by  the  United  States  within  the  meaning  of  sec.  5  thereof. 

The  judgment  is  afiSrmed.  Costs  are  awarded  to  respond- 
ents. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 


(October  1,  1917.) 


FRED  W.  GLENN,  Respondent,  v.  AULTMAN  &  TAYLOR 
MACHINERY  COMPANY,  a  Corporation,  Defendant; 
CHARLES  H.  DOBSON  and  W.  P.  FRAMBACH,  Ap- 
pellants. 

[167  Pac.  1163.] 

Notice  ov  AppeaI/~Time  of  Service— Absence  or  C?ebtipicati  from 
Transcript— Dismissal. 

1.  Where  the  notice  of  appeal  is  not  filed  until  after  the  expira- 
tion of  the  time  fixed  by  statute,  this  court  acquires  no  jurisdiction 
of  the  cause. 
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2.  Where  the  transcript  or  record  on  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  does  not  contain  a  certificate  of  the  trial 
judge,  clerk  or  attorneys  that  the  papers  therein  contained  con- 
stitute all  of  the  records,  papers  and  files  considered  and  acted  upon 
by  the  trial  court,  upon  the  hearing  of  the  motion,  as  required  by 
tec.  4821,  Rev.  Codes,  and  Rule  24  of  the  rules  of  this  court,  the 
appeal  must  be  dismissed. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.  Hon.  Wm.  A.  Babcock, 
Judge. 

Action  to  recover  for  services  rendered.  Judgment  for 
plaintiff.    Appeal  dismissed. 

Turner  K.  Hackman,  for  Appellants. 

Sweeley  &  Sweeley,  for  Respondent. 

BUDGE,  C.  J.— This  action  was  brought  by  Fred  W. 
Glenn  against  Aultman  &  Taylor  Machinery  Company,  a  cor- 
poration, Charles  H.  Dobson  and  W.  F.  Frambach.  The  jury 
returned  a  verdict  against  the  defendants  Dobson  and  Fram- 
bach, upon  which  judgment  was  entered  January  31,  1917. 
Defendants  Dobson  and  Frambach  moved  for  a  new  trial, 
which  was  denied,  and  an  order  entered  thereon  on  April  3, 
1917.  Subsequent  to  the  entry  of  the  judgment  it  was  dis- 
covered that  the  name  of  Frambach  had  been  omitted  there- 
from, and  upon  motion  the  trial  court  made  an  order  on  June 
1,  1917,  correcting  the  judgment  theretofore  signed  and 
entered  by  inserting  therein  the  name  of  Frambach. 

On  June  1,  1917,  Dobson  and  Frambach  appealed:  First, 
from  the  judgment;  and,  second,  from  the  order  overruling 
the  motion  for  a  new  trial,  which  order  was  filed  June  1,  1917. 
The  appeal  was  thereafter  attempted  to  be  perfected  by  the 
filing  of  the  notice  of  appeal,  undertaking  and  transcript. 

The  case  comes  up  at  this  time  upon  motion  to  dismiss  the 
appeals.  The  notice  of  appeal  from  the  judgment  was  not 
filed  until  approximately  thirty  days  after  the  time  for  filing 
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same  had  expired,  thereby  conferring  no  jurisdiction  upon 
this  court  to  hear  the  same. 

The  order  overruling  the  motion  for  a  new  trial  cannot  be 
reviewed  by  this  court,  for  the  reason  that  the  transcript  con- 
tains no  certificate  of  the  trial  judge,  clerk  or  the  attorneys, 
as  required  by  sec.  4821,  Rev.  Codes,  and  Rule  24  of  the  rules 
of  this  court,  and  there  is  no  way  to  determine  whether  the 
papers  contained  in  the  record  before  us  constitute  all  of  the 
records,  papers  and  files  considered  and  acted  upon  by  the 
trial  court  upon  the  hearing  of  the  motion  for  a  new  trial. 
There  is  nothing,  therefore,  for  the  court  to  consider,  and  it 
follows  that  the  appeal  from  the  order  of  the  court  denying  a 
new  trial  must  be  dismissed.  {Dudaceh  v.  Vaughi,  28  Ida. 
442,  154  Pac.  995;  Walsh  v.  Niess,  30  Ida.  325,  164  Pac.  528.) 

The  appeals  are  dismissed.    Costs  awarded  to  respondent 


(October  2,  1M7.) 

BOHANNON  DREDGING  COMPANY,  a  Corporation,  et  al., 
Appellants,  v.  JAMES  G.  ENGLAND  et  al.,  Respond- 
ents. 

[168  Pac.  12.] 

Appeal  and  Ebbor— Bxoosd  on  Appeal — Motion  fob  New  Tbiau 

1.  An  appeal  from  an  order  overruling  motion  for  a  new  trial 
18  not  subject  to  dismissa]  for  the  reason  that  notice  of  motion  in 
the  district  court  was  not  served  upon  the  adverse  parties  or  their 
counsel.  A  motion  to  dismiss  an  appeal  onlj  presents  the  question 
of  whether  or  not  the  requirements  of  the  statutes  and  rules  as  to 
the  mode  of  taking  the  appeal  have  been  followed. 

2.  A  deposit  of  money  maj  be  made  with  the  clerk  of  the  dis- 
trict court  in  lieu  of  an  undertaking  on  appeal. 

3.  Service  of  the  clerk's  transcript  of  the  record  and  the  re- 
porter's transcript  of  the  testimony,  as  provided  for  by  sees.  4820-A 
and  4434,  Bev.  Codes,  is  mandatory. 

4.  The  reporter's  transcript  of  the  testimony,  provided  for  by 
sec.  4434,  Rev.  Codes,  is  not  required  to  be  settled  or  filed  prior  to 
the  hearing  of  a  motion  for  a  new  trial. 

IdAho,  Vol.  80—46 
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5.  The  statute  requiring  the  filing  of  a  praecipe  within  five  dajs 
after  the  filing  of  notice  of  appeal  is  directory  and  not  mandatory. 
The  time  of  filing  the  praecipe  may  be  considered  in  connection  with 
the  question  of  diligence  in  taking  the  appeal. 

6.  A  transcript  on  appeal  must  be  filed  in  this  court  within  the 
time  prescribed  by  the  court  rules;  otherwise,  in  the  absence  of  a 
proper  showing  excusing  the  failure  to  do  so,  the  appeal  will  be 
dismissed. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.  Hon.  James  G.  Gwinn,  Presid- 
ing Judge. 

Action  to  determine  priority  of  water  rights.  Motion  to 
dismiss  appeal.    Stistained. 

Stevens  &  Clute,  for  Appellants,  file  no  brief. 

E.  W.  Whitcomb,  A.  C.  Cherry  and  J.  H.  Padgham,  for 
Bespondents. 

Where  the  transcript  fails  to  show  compliance  with  the 
statute  and  all  rules  of  court  in  taking  an  appeal,  the  same 
will  be  dismissed.     (Plynn's  Dig.,  p.  30.) 

Where  the  transcript  was  not  settled  until  after  the  motion 
for  a  new  trial  had  been  heard,  the  same  will  be  stricken  from 
the  record  on  appeal.  (Wood  v.  Tanner,  15  Ida.  689,  99 
Pac.  123,  1053;  Haitahaugh  v.  Vollmer,  5  Ida,  23,  46  Pac. 
831.) 

''When  the  transcript  on  appeal  has  not  been  filed  with  the 
clerk  of  this  court  within  the  time  provided  by  the  rules, 
and  it  does  not  appear  that  an  extension  of  time  has  been 
granted,  a  motion  to  dismiss  the  appeal  will  be  sustained." 
{Calif onvia  Consolidated  Min.  Co.  v,  Mardey,  12  Ida.  221, 
85  Pac.  919 ;  Firsi  Nat  Bank  v,  Shaw,  24  Ida,  134,  132  Pac. 
802;  Fischer  v.  Davis,  24  Ida.  216,  133  Pac.  910.) 

The  praecipe  must  be  filed  within  five  days.  (Sess.  Laws 
1911,  p.  375;  Strand  v.  Crooked  River  Miik  it  MiU  Co.,  23 
Ida.  577,  131  Pac.  5.). 
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RICE,  J. — This  is  an  appeal  from  the  district  court  of  the 
sixth  judicial  district  for  Lemhi  county  from  an  order  of  the 
trial  court  overruling  appellant's  motion  for  a  new  trial. 
Respondents  have  moved  to  dismiss  the  appeal  upon  several 
grounds,  each  of  which  will  be  considered  separately. 

Respondents  first  contend  that  this  appeal  should  be  dis^ 
missed  for  the  reason  that  notice  of  motion  for  a  new  trial 
in  the  district  court  was  not  served  upon  respondents  or  their 
counsel.  There  is  no  proof  of  service  of  this  notice,  or 
acknowledgment  thereof,  in  the  record.  The  order  of  the 
trial  court  overruling  the  motion,  however,  recites  that  the 
same  was  heard  upon  stipulation  of  counsel  as  to  the  time 
of*  hearing.  This  of  itself  would  be  a  waiver  of  any  objection 
to  the  failure  to  serve  the  notice;  besides,  the  ruling  was  in 
favor  of  the  respondents,  and  they  had  not  been  injured. 
Moreover,  this  is  not  a  proper  ground  for  dismissal  of  the 
appeal.  The  objection  goes  to  a  matter  which  transpired  in 
the  trial  court  prior  to  the  entry  of  the  order  appealed  from, 
and  will  not  be  considered  in  this  court  until  the  appeal  is 
considered  upon  its  merits.  In  the  case  of  Vreeland  v.  Edens, 
35  Mont.  413,  89  Pac.  735,  the  court  said : 

**The  absence  from  the  record  of  anything  in  support  of 
the  motion  as  made  in  the  trial  court  is  no  reason  why  the 
appeal  from  the  order  denying  it  should  be  dismissed.  The 
appeal  is  given  by  the  statute  as  a  matter  of  right.  The 
fact  that  the  proceedings  anterior  to  the  order  are  irregular 
or  defective  to  such  an  extent  that  the  motion  is  without 
merit  cannot  take  away  this  right.  It  only  goes  to  the  merit 
of  the  appeal  when  submitted  to  this  court  for  determination. 
A  motion  to  dismiss  an  appeal  only  presents  the  question 
whether  or  not  the  statutory  requirements  as  to  the  mode 
of  taking  the  appeal  have  been  observed."  {Turner  v,  F.  W. 
Ten  Winkel  Co.,  24  Cal.  App.  213,  140  Pac.  1086;  Bell  v. 
Staacke,  137  Cal.  307,  70  Pac.  171.) 

The  case  of  Fox  v,  Rogers,  6  Ida.  710,  59  Pac.  538,  wherein 
an  appeal  from  an  order  denying  a  motion  for  new  trial  was 
dismissed  for  the  reason  that  the  notice  of  intention  to  move 


Digitized  by  VjOOQIC 


724         BoHANKON  Dredginq  Co.  i;.  England.     [30  Idaho, 

Opinion  of  the  Court — ^Biee,  J. 

therefor  was  not  served  and  filed  within  ten  days  after  ver- 
dict, is  overruled  on  that  point. 

The  second  ground  assigned  for  the  dismissal  of  this  ap- 
peal is  that  the  record  has  not  been  properly  certified  by  the 
trial  judge,  clerk  or  attorneys,  as  to  what  papers  were  sub- 
mitted to  the  judge  or  used  by  him  on  the  hearing  of  the 
motion  for  a  new  trial.  We  find  in  the  record,  however,  a 
certificate  signed  by  the  trial  judge  designating  the  papers 
used  and  considered  by  him  on  the  hearing  of  such  motion. 

The  third  reason  ui^ed  for  the  dismissal  of  the  appeal  is 
that  the  record  makes  no  showing  that  a  sufficient  under- 
taking on  appeal  has  been  filed  with  the  clerk  of  the  district 
court.  The  record  contains  a  certificate  of  the  clerk  of  the 
district  court  to  the  effect  that  three  hundred  dollars  in 
cash  had  been  deposited  by  the  appellant  in  lieu  of  an  under- 
taking on  appeal,  but  the  date  upon  which  such  deposit 
was  made  is  not  given.  The  certificate  of  the  clerk  which  was 
filed  with  the  motion  to  dismiss,  as  required  by  Rule  30  of  this 
court,  showed  that  the  deposit  was  made  with  him  on  Jan- 
uary 2,  1917,  the  same  day  upon  which  the  notice  of  appeal 
was  filed.  Sec.  4809,  Rev.  Codes,  provides  for  a  deposit  of 
cash  in  lieu  of  an  undertaking  on  appeal.  The  third  ground 
for  dismissal  of  the  appeal  is  therefore  without  merit 

The  fourth  assignment  is  to  the  effect  that  no  complete 
transcript  of  the  record,  as  settled  by  the  trial  court,  has 
ever  been  served  upon  respondents  or  any  of  their  counsel, 
and  that  there  is  no  showing  that  said  transcript  on  appeal 
has  ever  been  served.  Sec.  4434,  Rev.  Codes,  as  amended 
1911  Sess.  Laws,  pp.  379,  380,  requires  the  service  of  the  re- 
porter's transcript  of  the  testimony  within  five  days  after 
the  receipt  thereof  upon  the  adverse  party  or  his  attorney. 
The  adverse  party  shall  have  ten  days  after  such  service 
within  which  to  point  out,  by  notice,  any  errors  in  said  tran- 
script and  file  same  with  the  clerk  of  the  court.  This  statute 
makes  no  requirement  of  any  other  service  of  the  reporter's 
transcript  of  the  testimony.  Sec.  4820-A,  Rev.  Codes,  as 
amended  1911  Sess.  Laws,  pp.  375,  376,  requires  the  appel- 
lant,  or  his  attorney,  upon  receipt  of  two  copies  of  the 
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clerk's  transcript  of  the  record,  to  forthwith  serve  one  copy 
upon  the  adverse  party  or  his  attorney.  This  transcript  is 
certified  by  the  clerk  and  not  settled  by  the  trial  judge.  The 
service  provided  for  by  sees.  4820-A  and  4434  is  mandatory, 
and  failure  to  make  such  service  as  required  by  the  sections 
of  the  statute  referred  to  divests  this  court  of  jurisdiction  to 
entertain  the  appeal.  {Strand  v.  Crooked  River  Min.  dt  M. 
Co.,  23  Ida.  577,  131  Pac.  5;  Coon  v.  Sommercamp,  26  Ida. 
776,  146  Pac.  728.) 

One  of  the  attorneys  for  the  appellant,  however,  filed  his 
affidavit  in  this  court  at  the  time  of  filing  the  motion  to  dis- 
miss, in  which  he  alleges  that  he  '^  served  copy  of  the  tran- 
script, as  settled  by  the  Hon.  James  O.  Owinn,  the  trial  judge 
who  tried  the  action  in  the  district  court  of  the  sixth  judicial 
district  of  the  state  of  Idaho,  in  and  for  Lemhi  county,  upon 
Ariel  C.  Cherry,  one  of  the  attorneys  for  the  defendant 
herein,  on  or  about  the  second  day  of  April,  1917.''  It  is 
impossible  to  determine  from  reading  this  affidavit  whether 
this  service  has  reference  only  to  the  reporter's  transcript 
of  the  testimony  or  not,  or  to  determine  whether  the  service 
was  made  before  or  after  the  settlement  of  such  reporter's 
transcript  by  the  trial  judge. 

Respondents  also  ask  for  the  dismissal  of  the  case  upon  the 
ground  that  the  reporter's  transcript  was  not  settled  or  filed 
until  after  the  hearing  of  the  motion  for  a  new  trial.  This 
was  not  necessary.  The  amended  section  4442,  found  in  1911 
Sess.  Laws,  p.  378,  was  enacted  for  the  purpose  of  expediting 
the  hearing  of  motions  for  a  new  trial,  and  it  was  provided 
therein  that  such  hearing  might  be  had  upon  the  minutes  of 
the  court,  in  which  event  reference  might  be  made  to  any 
deposition,  documentary  evidence  or  phonographic  report 
of  the  testimony  on  file.  After  the  action  of  the  trial  judge 
upon  the  motion,  should  an  appeal  be  taken,  the  appellant 
may  then  procure  a  transcript  of  the  testimony  and  make 
up  his  record  as  provided  by  statute  in  case  such  record  had 
not  been  previously  prepared.  {Kelley  v.  Clark,  21  Ida.  231, 
121  Pac.  95.) 
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Another  reason  urged  for  the  dismissal  of  the  appeal  is  that 
the  supplementary  praecipe  was  not  filed  within  five  days 
after  filing  notice  of  appeal.  The  statute  requiring  the  filing 
of  a  praecipe  within  five  days  after  the  filing  of  notice  of 
appeal  has  been  held  by  this  court  to  be  directory  and  not 
mandatory,  and  an  appeal  will  not  be  dismissed  for  failure 
to  file  same  within  the  time  directed  by  statute.  {Strand  v. 
Crooked  River  Min,  dk  M.  Co.,  supra,)  The  time  of  filing 
the  praecipe,  however,  may  be  considered  in  connection  with 
the  question  of  diligence  in  taking  the  appeal. 

The  seventh  ground  for  dismissal  of  the  appeal  is  as  fol- 
lows: **That  the  transcript  is  not  engrossed  as  finally  settled 
by  the  trial  judge;  that  none  of  the  respondents  or  any  of 
their  attorneys  have  ever  been  advised  as  to  any  settlement 
of  the  transcript  on  appeal  by  the  trial  judge,  and  have  never 
been  served  with  such  transcript  on  appeal  as  finally  per- 
fected, and  are  therefore  unable  to  intelligently  prepare  or 
present  their  briefs  and  arguments  on  such  appeal."  It  will 
be  noticed  that  it  is  not  urged  that  the  reporter's  transcript 
of  the  testimony  was  not  as  a  matter  of  fact  settled  by  the 
judge.  We  find  in  the  transcript  a  certificate  of  the  trial 
judge  to  the  effect  that  the  transcript  of  the  testimony  had 
been  duly  settled  by  him.  The  statute  does  not  require  an 
additional  service  of  the  reporter's  transcript  of  the  testimony 
after  settlement  by  the  trial  judge.  Apparently  Rule  26  of 
this  court  contemplates  service  of  the  entire  transcript,  in- 
cluding both  the  clerk's  transcript  of  the  record  and  the  re- 
porter's transcript  of  the  testimony,  after  settlement,  but 
under  the  present  condition  of  the  statute  and  the  rules 
of  the  court  we  do  not  think  that  an  appeal  is  subject  to 
dismissal  on  the  ground  of  failure  to  make  service  of  the 
transcript  if  the  service  required  by  the  statutes  quoted  has 
been  made. 

Finally,  it  is  urged  that  the  appeal  must  be  dismissed  be- 
cause the  transcript  was  not  served  and  filed  with  this  court 
within  sixty  days  after  the  appeal  was  perfected  as  prescribed 
by  Rule  26  of  this  court;  that  there  is  no  showing  of  any 
good  excuse  for  such  delay,  nor  any  showing  of  any  exten- 
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sion  of  time  for  the  filing  of  such  transcript.  The  appeal 
in  this  case  was  perfected  on  January  2,  1917.  The  appel- 
lants obtained  two  extensions  of  time  from  a  justice  of  this 
court,  one  for  thirty  days  and  the  other  for  fifteen  days  ad- 
ditional. The  time  for  filing  the  transcript,  as  it  was  thus 
extended,  expired  on  April  18,  1917.  The  transcript  was 
filed  on  May  28,  1917.  No  showing  has  been  made  which 
would  excuse  the  failure  of  the  appellants  to  file  their  tran- 
script within  the  time  prescribed  by  the  rule  above  men- 
tioned. 

For  the  reason  that  the  transcript  on  appeal  was  not  filed 
in  this  court  within  the  time  allowed  by  the  order  of  the 
court,  and  no  proper  showing  has  been  made  excusing  the 
failure  so  to  do,  the  appeal  is  dismissed.  Costs  awarded  to 
respondents. 

Budge,  C.  J.,  and  Morgan,  'J.,  concur. 


(October  2,  lM7.y 

FRED  W.  GLENN,  Respondent,  v.  AULTMAN  &  TAYLOR 
MACHINERY  COMPANY,  a  Corporation;  CHARLES 
H.   DOBSON,  Defendants,   and   W.  F.  FRAMBACH, 

Appellant 

[167  Pac.  1163.] 

Notice  or  Appeai/— Service  or— Failure  to  Name  Adverse  Party  in 
Notice — Absence  of  Certificate  prom  Transcript — Dismissal. 

1.  Where  one  of  several  codefendants  appeals  from  the  judgment 
or  order  of  the  trial  court,  service  of  notice  of  appeal  upon  such 
codefendants  is  essential  to  the  validity  of  his  appeal,  since  they  are 
adverse  parties  to  the  extent  that  their  interests  would  be  affected 
bj  the  result  of  such  appeal. 

2.  Where  a  notice  of  appeal  is  addressed  to  certain  parties,  nam- 
ing them,  its  legal  effect  is  limited  to  such  parties  only. 

3.  An  appeal  will  be  dismissed  where  it  appears  that  the  notice 
of  appeal  has  not  been  served  upon  all  of  the  adverse  parties  whose 
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interest  might  be  affected  by  a  rerenal  or  modifieatioa  of  the 
judgment. 

4.  Where  a  transeript  on  appeal  does  not  contain  a  certificate 
from  either  the  trial  judge,  the  clerk  or  the  attorneys  that  it  con- 
tains all  the  records,  papers  and  files  used  or  considered  bj  the  trial 
judge  upon  the  bearing  of  a  motion  to  correct  the  judgment,  as 
required  bj  sec.  4821,  Bev.  Codes,  and  Bute  24  of  the  rules  of  this 
court,  the  appeal  must  be  dismissed. 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District,  for  Twin  Falls  County.    Hon,  Wm.  A.  Babcodc, 

Judge. 

Action  to  recover  for  services  rendered.  Judgment  for 
plaintiff.    Appeal  dismissed. 

Turner  K.  Hackman,  for  Appellant 

We  rely  upon  the  case  of  Weeier  Lumber  Co,  v,  Fales^  20 
Ida.  255,  Ann.  Cas.  1913A,  403,  118  Pac.  289,  and  contend 
that  under  that  case  even  were  Dobson  a  resident  of  this  state, 
he  would  not  need  personal  notice,  and  that  it  is  a  matter 
for  him  to  settle  as  to  whom  he  wants  as  his  attorney. 

Counsel  for  Frambach  also  represents  Dobson,  the  non- 
resident, as  well  as  the  Aultman  &  Taylor  Machinery  Company, 
the  principals,  and  is  ready  and  willing  and  has  ample  author- 
ity to  bind  Dobson,  the  nonresident,  and  the  Aultman  &  Taylor 
Company  to  abide  by  any  judgment  rendered  by  this  court. 

Sweeley  &  Sweeley,  for  Respondent. 

The  appeals  of  Frambach  taken  from  the  order  of  June  lat 
must  be  dismissed.  The  record  shows  that  as  to  these  appeals 
Dobson  is  an  adverse  party,  and  that  in  neither  appeal  was 
notice  served  on  him.  {Jones  v,  Quantrell,  2  Ida.  153,  9 
Pac.  418;  Coffin  v.  Edgington,  2  Ida.  627,  23  Pac.  80;  Dia- 
mond  Bank  v.  Van  Meter,  18  Ida.  243,  21  Ann.  Cas.  1273,  108 
Pac.  1042,  and  cases  cited  in  opinion;  Miller  v.  Wallace,  26 
Ida.  373,  143  Pac.  524;  Staie  Bank  v.  WaJlson,  27  Ida.  211, 
148  Pac  470.)^ 
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Although  a  party  has  defaulted,  if  an  appeal  affects  his 
rights,  he  is  to  be  regarded  as  an  adverse  party  and  is  en- 
titled to  notice.  {Titimdn  v,  Alamance  Mining  Co.,  9  Ida. 
240,  74  Pac.  529;  Baker  v.  Drews,  9  Ida.  276,  74  Pac.  1130.) 

BUDGE,  C.  J. — The  facts  out  of  which  this  appeal  arose 
are  the  same  as  those  involved  in  Olenn  v.  Aultman  &  Taylor 
Machinery  Co.,  ante,  p.  719,  167  Paa  1163,  and  reference 
may  be  had  thereto  for  a  more  detailed  statement  of  the 
facts. 

This  is  a  separate  appeal  by  the  defendant  Frambach  from 
an  order  correcting  the  judgment.  Prom  the  record  it  ap- 
pears that  on  June  1,  1917,  Frambach  served  and  filed  a 
notice  of  appeal:  First,  from  the  judgment;  second,  from 
the  order  overruling  the  motion  for  a  new  trial;  and,  third, 
from  the  order  correcting  the  judgment  by  inserting  therein 
the  name  of  the  defendant  Frambach,  which  latter  order  was 
entered  June  1,  1917. 

The  transcript  on  file  does  not  contain  a  copy  of  the 
notice  of  appeal,  and  as  there  are  two  separate  notices  of 
appeal,  filed  and  served  by  the  defendant  Frambach,  it  is 
difficult  to  determine  which  one  is  the  perfected  notice. 
However,  the  appeal  being  fatally  defective,  we  will  not  pur- 
sue this  inquiry  further. 

On  July  5,  1917,  defendant  Frambach  filed  another  or  a  sec- 
ond notice  of  appeal,  restricting  it  to  the  order  made  June  1, 
1917,  which  was  the  order  made  by  the  trial  judge  correcting 
the  judgment  by  inserting  therein  the  name  of  the  defendant 
Frambach.  This  is  probably  the  appeal  which  has  been  per- 
fected, as  upon  the  same  day  an  undertaking  in  support  of 
one  of  the  Frambach  appeals  was  duly  filed,  and  a  praecipe 
from  the  defendant  Frambach  was  delivered  to  the  clerk  of 
the  court  and  the  transcript  thereon  prepared. 

As  far  as  appears  from  the  record,  neither  of  these  notices 
of  appeal  was  served  on  Dobson.  The  attorney  for  appellant 
contends  that  the  service  of  the  notice  of  appeal  upon  Dobson 
was  unnecessary,  for  the  reason  that  he  is  and  was  the  at- 
torney for  both  Dobson  and  Frambach  in  the  court  below, 
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and  that  he  was  therefore  not  required  to  serve  himself  with 
the  notice  of  appeal.  An  examination  of  the  record  properly 
before  us  discloses  the  fact  that  this  appeal  is  being  prosecuted 
on  behalf  of  Frambach  only ;  it  nowhere  appearing  that  At- 
torney Hackman  represented  Dobson  in  the  court  below  in 
this  matter,  and  we  are  controlled  by  the  record,  wherein  it 
does  not  appear  that  Dobson  was  served  with  the  notice  of 
appeal,  although  an  adverse  party,  for  the  reason  that  if 
the  appellant  Frambach  should  be  successful  in  his  appeal, 
Dobson,  his  codefendant  in  the  court  below,  would  be  obliged 
to  pay  the  full  amount  of  the  judgment  of  the  lower  court. 

Nor  is  the  appeal  directed  to  Dobson,  but  it  is  limited  to  the 
attorneys  for  the  respondent  and  to  the  clerk  of  the  district 
court,  and  signed  by  W.  F.  Frambach,  by  Turner  K.  Hack- 
man,  his  attorney.  It  has  been  held  that  where  the  notice 
of  appeal  is  directed  to  one  party  alone,  its  service  upon 
another  would  not  have  the  effect  of  bringing  such  other  party 
before  the  court.  {Hibernia  Savings  <fc  Loan  Soc.  v.  Lewis, 
111  Cal.  519,  44  Pac.  175,  and  cases  therein  cited.)  ''The 
principle  appears  to  be  that,  while  an  address  preceding  the 
body  of  the  notice  of  appeal  is  not  essential  to  the  validity 
of  the  notice,  yet,  if  an  address  is  given,  it  serves  as  a  limita- 
tion thereof,  and  shows  the  intention  of  the  appellant  to  give 
notice  only  to  those  parties  to  whom  it  is  addressed,  and 
its  effect  is  limited  accordingly. "  (In  re  Pendergast 's  Estate, 
143  Cal.  135,  75  Pac.  962.)  The  notice  being  addressed  to 
attorneys  for  respondent  and  the  clerk  of  the  district  court, 
the  former  being  an  adverse  party  and  the  latter  an  unneces- 
sary party  (Westheimer  v.  Thompson,  3  Ida.  560,  32  Pac. 
205),  the  notice  is  limited  to  the  former  and  does  not  include 
Dobson,  who  is  also  an  adverse  party.  And  the  notice  of  ap- 
peal not  having  been  taken  on  Dobson 's  behalf,  but  on  Fram- 
bach 's  behalf  only,  the  appeal  is  subject  to  dismissal,  for  the 
reason  that  all  of  the  adverse  parties  were  not  served. 

It  has  been  frequently  held  by  this  court  that  an  appeal 
will  be  dismissed  where  it  appears  that  the  notice  of  ap- 
peal has  not  been  served  upon  all  of  the  adverse  parties, 
whose  interest  might  be  affected  by  a  reversal  or  modification 
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of  the  judgment.  {State  Bank  v.  Watson,  27  Ida.  211,  148 
Pae.  470.) 

This  appeal  is  subject  to  dismissal  for  the  additional  reason 
that  it  is  an  appeal  from  a  contested  motion,  and  the  tran- 
script or  record  on  appeal  does  not  contain  a  certificate  either 
of  the  judge,  clerk  or  the  attorneys  that  the  transcript  con- 
tains all  of  the  records,  papers  and  files  used  or  considered 
by  the  trial  judge  upon  the  hearing  of  the  motion  to  correct 
the  judgment,  as  required  by  sec.  4821,  Rev.  Codes,  and  Rule 
24  of  the  rules  of  this  court.  (Diidacek  v,  Vatufht,  28  Ida. 
442,  154  Pac.  995;  Walsh  v.  Niess,  30  Ida.  325,  164  Pac.  528.) 

The  appeal  is  dismissed.    Costs  awarded  to  respondent. 

Morgan  and  Rice,  JJ.,  concur. 


(October  2,  1917.) 


TIMOTHY  DORE,  as  Special  Deputy  State  Bank  Commis- 
sioner of  the  Leadore  State  Bank,  Appellant,  v.  ERNEST 
R.  BENEDICT,  R^pondent. 

[167  Pac.  1165.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.  Hon.  James  R.  Bothwell,  Pre- 
siding Judge. 

Action  to  recover  the  par  value  of  certain  bank  stock  alleged 
to  have  been  held  by  a  stockholder  of  an  insolvent  state  bank. 
Judgement  for  plaintiff.    Affirmed. 

E.  W.  Whitcomb,  for  Appellant. 

Stevens  &  Clute  and  A.  C.  Cherry,  for  Respondent. 

BUDGE,  C.  J. — The  parties  to  the  above-entitled  action 
and  their  respective  attorneys  have  stipulated,  *'that  the  judge- 
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ment  to  be  rendered  upon  appeal  in  the  above-entitled  action 
shall  be  governed  by  the  judgment  that  may  be  rendered  m 
the  case  of  Timothy  Bore,  as  Special  Deputy  State  Bank  Com- 
missioner of  the  Leadore  State  Bank,  Plaintiff,  v.  Morris  H. 
Cottom,  Defendant/'  ante,  p.  696,  167  Pac.  1164.  Upon  the 
authority  of  that  case  the  judgment  of  the  trial  court  in  this 
cause  is  affirmed.    Costs  awarded  to  respondent. 

Morgan  and  Bice,  JJ.,  concur. 


(October  2,  1917.) 


MEIER  &  FRANK  COMPANY,  a  Corporation,  Respondent, 
V.  ROSE  MAY  BRUCE,  AppeUant. 

[168  Pac.  5.] 

CbNTEACTS— Validity  of  a  Married  Woman's  Conteact— Oonfuct  of 
Laws — ^Pubuo  Pouot— Appeal  and  Error. 

1.  In  this  state  the  common -law  disability  of  married  women  to 
enter  into  contracts  still  remains  except  when  the  same  has  been 
removed  by  legislative  grants  of  power. 

2.  The  disability  of  married  women  to  enter  into  contracts  has 
not  been  removed  in  thb  state,  except  where  the  married  woman 
contracts  for  her  own  use  or  benefit  or  in  reference  to  the  manage- 
ment and  control  or  for  the  use  and  benefit  of  her  separate  property. 

3.  The  common -law  disability  of  married  women  to  contract  in 
the  state  of  Oregon  has  been  entirely  removed.  (First  Nat.  Bank 
V,  Leonard,  36  Or.  390,  59  Pac.  873.) 

4.  A  contract  entered  into  by  a  married  woman  in  the  state  of 
Oregon,  while  there  domiciled  and  to  be  performed  therein,  is  a  valid 
contract,  and  must  be  enforced  by  the  courts  of  this  state. 

5.  There  is  nothing  wicked  or  immoral  or  contrary  to  public 
policy  in  permitting  a  wife's  separate  property  to  become  liable 
for  the  payment  of  her  husband's  debts  or  community  debts;  nor  is 
there  anything  in  the  statutes  to  indicate  that  the  public  policy 
of  the  state  would  be  violated  by  enforcing  a  valid  contract  made 
by  a  married  woman  in  a  sister  state. 

[As  to  law  of  the  place  as  controlling  the  validity  of  a  married 
woman's  contract,  see  note  in  46  Am.  St.  448.] 
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APPEAL  from  the  District  Court  of  the  Third  Judicial 
District,  for  Ada  County.    Hon.  Chas.  P.  McCarthy,  Judge. 

Action  on  contract    Judgment  for  plaintiflf.    Affirmed. 

Oppenheim  &  Hodgin,  for  Appellant. 

It  is  nowhere  alleged  in  the  complaint  that  the  debt  sued 
upon  was  incurred  for  the  use  and  benefit  of  the  separate 
estate  of  the  appellant.  The  failure  to  so  allege  is  fatal; 
no  recovery  can  be  had  against  a  married  woman  without  such 
an  allegation  and  proof  thereof.  {McFarland  v.  Johnson, 
22  Ida.  694,  127  Pac.  911 ;  Bank  of  Commerce  v.  Baldwin,  12 
Ida.  202,  85  Pac.  497,  14  Ida.  75,  93  Pac.  504,  17  L.  R.  A., 
N.  S.,  676;  Strode  v.  MUler,  7  Ida.  16,  59  Pac.  893;  Holt  v. 
Gridley,  7  Ida.  416,  63  Pac.  188 ;  Jaeckel  v.  Pease,  6  Ida.  131, 
53  Pac.  399;  Dernham  v,  Rowley,  4  Ida.  753,  44  Pac.  643.) 

Contracts  such  as  are  involved  in  this  suit  are  governed  by 
the  lex  fori.  **The  lex  loci  contractus  governs  as  to  the 
legality  and  construction  of  the  contract,  but  the  lex  fori  will 
not  always  enforce  a  contract  because  lawful  where  made. 
It  will  not  be  enforced  by  the  courts  of  other  states  where  the 
contract  is  against  public  morals  or  the  public  interest." 
{Spearman  v.  Ward,  114  Pa.  St.  634,  8  Atl.  430.) 

**The  public  policy  of  a  foreign  jurisdiction  may  prevent 
the  enforcement  of  a  contract  which  the  parties  had  capacity 
to  make  by  the  law  of  the  place  where  it  was  made."  (Elliott 
on  Contracts,  sec.  1129.) 

The  leading  cases  upholding  the  law  of  the  forum  with 
respect  to  the  disability  of  married  women  upon  this  theory  of 
public  policy  are:  Armstrong  v.  Best,  112  N.  C.  59,  34  Am. 
St.  473,  17  S.  E.  14,  22  L.  R.  A.  188;  Hayden  v.  Stone,  13 
R.  I.  106. 

Whether  or  not  a  contract  is  valid  by  the  law  of  the  place 
where  it  is  made,  a  creditor  is  only  entitled  to  the  remedies 
allowed  by  the  forum ;  and  where,  according  to  the  laws  of  the 
forum,  the  separate  property  of  a  married  woman  is  not 
subject  to  attachment,  a  foreign  creditor  will  not  be  allowed 
any  different  or  any  greater  remedy  than  a  citizen  of  the 
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forum.  {Ruhe  v.  Buck,  124  Mo.  178,  46  Am.  St.  439,  27 
S.  W.  412,  25  L.  R.  A.  178 ;  Minor  on  Conflict  of  Laws,  p.  9, 
sec.  5  et  seq.) 

In  all  cases  affecting  the  title  to  real  property,  either 
directly  or  indirectly,  the  law  of  the  forum  is  the  proper  law. 
(5  B.  C.  L.  925,  926,  952;  Thurston  v.  Bosenfield,  42  Mo.  474, 
97  Am.  Dec.  353 ;  Thompson  v,  Kyle,  39  Pla.  582,  63  Am.  St. 
193,  23  So.  12 ;  Bishop  on  Contracts,  p.  573,  sec.  1412.) 

'*The  validity  and  effect  of  attachment  proceedings  must  be 
determined  by  the  laws  of  the  state  in  which  they  are  brought, 
provided  that  the  property  attached  is  within  the  jurisdiction 
of  such  state. "     (4  Cyc.  402. ) 

An  attachment  is  a  proceeding  in  rem.  {Potlatch  Lumber 
Co.  v.  Runkel,  16  Ida.  192,  18  Ann.  Cas.  591,  101  Pac.  396, 
23  L.  R.  A.,  N.  S.,  536.) 

The  rule  that,  if  a  certain  right  is  given  in  one  state  as 
to  property  of  a  certain  nature,  comity  requires  that  such 
right  should  be  enforced  in  another  state  as  to  property  of 
the  same  nature,  is  inapplicable  to  real  property.  {La  SeUe 
V.  Wollery,  14  Wash.  70,  53  Am.  St.  855,  44  Pac.  115,  22 
L.  R.  A.  75;  reversing  11  Wash.  337,  39  Pac.  663,  32  L.  R.  A. 
73;  Swank  v,  Hufnagle,  111  Ind.  453,  12  N.  E.  303.) 

**The  capacity  of  a  married  woman  to  make  contracts  af- 
fecting her  real  estate  must  be  determined  by  the  law  of  the 
place  where  the  real  estate  is  situated.*'  {Cochran  v.  Benton, 
126  Ind.  58,  25  N.  E.  870.) 

Chas.  M.  Kahn,  for  Respondent 

In  Oregon,  all  civil  disabilities  of  a  married  woman  are 
removed,  and  she  is  placed  on  an  equal  footing  with  her  hus- 
band.    {First  Nat,  Bank  v.  Leonard,  36  Or.  390,  59  Pac.  873.) 

**The  validity  of  the  contract  of  a  married  woman  is  gen- 
erally to  be  determined  by  the  law  of  the  state  where  it  is 
made.*'  (21  Cyc.  1311 ;  Armstrong  v.  Best,  112  N.  C.  59,  34 
Am.  St.  473,  17  S.  E.  14,  25  L.  R.  A.  188.) 

**A  contract  made  in  one  state  which  binds  the  separate 
estate  of  a  married  woman  can  generally  be  enforced  in 
another  state  according  to  the  laws  of  the  former  state.'' 
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(21  Cyc.  1434;  Wharton,  Conflict  of  Laws,  3d  ed.,  sec.  118; 
Minor  on  Conflict  of  Laws,  sec.  72,  p.  145;  Bowles  v.  Field, 
78  Fed.  742,  83  Fed.  886 ;  Story  on  Conflict  of  Laws,  7th  ed., 
sec.  103 ;  Boer  Bros,  v.  Terry,  108  La.  579,  92  Am.  St.  394,  32 
So.  353;  Young's  Trustee  v.  Bullen,  19  Ky.  Law  Rep.  1561, 
43  S.  W.  687;  Garrigue  v.  Kellar,  164  Ind.  676,  108  Am. 
St.  324,  74  N.  E.  523,  69  L.  R.  A.  870;  Clark  v.  Eltinge,  38 
Wash.  376,  107  Am.  St.  858,  80  Pac.  556 ;  Robinson  v.  Queen, 
87  Tenn.  445,  10  Am.  St.  690,  11  S.  W.  38,  3  L.  R.  A.  214; 
Thompson  v.  Taylor,  66  N.  J.  L.  253,  88  Am.  St.  485,  49  Atl. 
544,  54  L.  R.  A.  585 ;  Benton  v,  Oerman-American  Nat.  Bank, 
45  Neb.  850,  64  N.  W.  227 ;  Bwum  v.  Birchall,  150  Pa.  St.  164, 
30  Am.  St.  797,  24  Atl.  620;  Mayer  v.  Roche,  77  N.  J.  L.  681, 
75  Atl.  235,  26  L.  R.  A.,  N.  S.,  763;  First  Nat,  Bank  v.  Mit- 
chell,  92  Fed.  565,  34  C.  C.  A.  542;  Ross  v.  Ross,  129  Mass. 
243,  37  Am.  Rep.  321 ;  Young  v.  Hart,  101  Va.  480,  44  S.  E. 
703;  Bell  V.  Packard,  69  Me.  105,  31  Am.  Rep.  251;  Nichols 
V,  Marshall,  108  Iowa,  518,  79  N.  W.  282,) 

A  contract  is  not  necessarily  contrary  to  public  policy  of 
Idaho  merely  because  it  could  not  validly  have  been  made  in 
this  state.  In  order  for  one  state  to  refuse  to  enforce  the 
contracts  of  another,  there  must  be  something  inherently  bad 
about  those  contracts ;  something  pernicious  and  injurious  to 
the  public  welfare.  (Greenhood  on  Public  Policy,  p.  46, 
Rule  64;  Sutton  v,  Aiken,  62  Ga.  741;  Milliken  v,  Pratt,  125 
Mass.  374,  28  Am.  Rep.  241;  International  Harvester  Co.  v. 
McAdam,  142  Wis.  114,  20  Ann.  Cas.  614,  124  N.  W.  1042, 
26  L.  R:  a.,  N.  S.,  774.) 

Contracts  such  as  those  sued  upon  are  recognized  as  binding 
a  wife's  separate  property  even  when  brought  in  a  state  where 
the  real  property  is  situated,  and  where,  under  the  laws  of 
such  state,  the  married  woman  could  not  enter  into  such 
contracts  and  bind  her  separate  property.  (Wharton,  Con- 
flict of  Laws,  3d  ed.,  p.  286,  sec.  118c.) 

RICE,  J. — Upon  the  argument  of  this  case,  it  was  conceded 
that  between  the  fourth  day  of  March,  1911,  and  the  10th  day 
of  September^  1912,  the  appellant  Rose  May  Bruce  resided  at 
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Portland,  in  the  state  of  Oregon,  with  her  husband.  Duiingr 
her  residence  in  the  state  of  Oregon  respondent  complains: 
First,  that  it  sold  and  delivered  to  her  and  her  husband  cer- 
tain family  necessities,  upon  which  a  balance  of  $113.99  was 
still  due  and  unpaid ;  second,  that  on  the  eighth  day  of  Au- 
gust, 1911,  in  the  state  of  Oregon,  the  said  appellant  with 
her  husband  executed  a  joint  and  several  promissory  note  in 
the  sum  of  $500,  upon  which  a  balance  of  $474.80  is  still  due 
and  unpaid;  third,  that  while  appellant  was  in  the  state  of 
Oregon  she  and  her  husband  executed  a  joint  and  several 
promissory  note  in  the  sum  of  $250,  which  is  still  due  and 
unpaid.  Both  of  the  promissory  notes  last  mentioned  were 
payable  at  the  Bank  of  Kenton  in  Portland,  Or.  On  the 
tenth  day  of  September,  1912,  the  appellant  abandoned  her 
residence  in  the  state  of  Oregon  and  took  up  her  residence  in 
Boise,  Idaho.  On  the  sixth  day  of  February,  1914,  the  re- 
spondent instituted  an  action  against  appellant  in  the  district 
court  for  Ada  county  to  recover  the  sums  alleged  to  be  due, 
and  thereupon  procured  a  writ  of  attachment  to  be  issued 
•against  the  property  of  the  appellant  in  Ada  county,  Idaho. 
The  appellant  filed  a  general  demurrer  to  each  cause  of  action 
in  that  court,  and  also  demurred  specially  upon  several 
grounds,  which  although  specified  as  error  by  the  appellant 
were  abandoned  upon  the  argument  and  will  not  be  discussed 
here.  Appellant  also  filed  a  motion  to  quash  the  levy  of 
attachment,  upon  the  ground  that  the  property  levied  upon 
was  her  sole  and  separate  property  and  not  subject  to  be 
levied  upon  in  this  action,  there  being  no  allegation  in  the 
complaint  that  the  indebtedness  therein  sued  upon  was  in- 
curred for  the  use  and  benefit  of  the  defendant's  separate 
estate  or  for  her  own  use  and  benefit.  The  trial  court  over- 
ruled the  demurrers  to  the  three  causes  of  action  presented 
to  this  court,  and  also  the  motion  to  quash  the  levy  of  the 
writ  of  attachment.  The  case  went  to  final  judgment  upon 
default  of  an  answer,  from  which  judgment  this  appeal  is 
taken. 

It  will  be  conceded  that  if  the  contracts  alleged  in  the  com- 
plaint were  executed  within  and  governed  by  the  laws  of 
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the  state  of  Idaho,  they  would  be  void.  In  the  case  of  Bank 
of  Commerce  v.  Bdldvnn,  12  Ida.  202,  85  Pac.  497,  we  find 
the  following: 

**It  should  be  borne  in  mind  that  all  our  legislation  with 
reference  to  contracts,  powers  and  liabilities  of  married 
women  must  be  viewed  and  construed  as  grants  instead  of 
restriction  of  power  and  authority  to  contract." 

In  other  words,  the  common-law  disability  of  a  married 
woman  to  enter  into  a  contract  still  remains  except  when  the 
pame  has  been  removed  by  legislative  grants  of  power,  and  it 
is  held  that  such  disability  has  not  been  removed  except  where 
the  married  woman  contracts  for  her  own  use  or  benefit  or  in 
reference  to  the  management  and  control  or  for  the  use  and 
benefit  of  her  separate  property.  We  quote  again  from  the 
case  of  Bank  of  Commerce  v.  Baldwin,  supra. 

**It  follows  from  what  we  have  already  said  that  in  order 
to  bind  Mrs.  Bowers  in  this  case  it  will  be  necessary  for  the 
plaintiff  to  show  that  the  debt  was  contracted  for  the  use 
and  benefit  of  her  separate  property  or  for  her  own  use  and 
benefit,  or  in  reference  to  the  management,  control  or  business 
transactions  touching  such  property.'* 

See  the  following  cases :  Derriham  v.  Rowley,  4  Ida.  753,  44 
Pac.  643;  Jaeckel  v.  Pease,  6  Ida.  131,  53  Pac.  399;  Strode  v. 
MUler,  7  Ida.  16,  59  Pac.  893 ;  Holt  v,  Gridley,  7  Ida.  416,  63 
Pac.  188 ;  McFarland  v.  Johnson,  22  Ida.  694,  127  Pac.  911. 

With  reference  to  the  power  of  a  married  woman  to  con- 
tract in  the  state  of  Oregon,  we  quote  from  the  case  of  First 
National  Bank  v.  Leonard,  36  Or.  390,  59  Pac.  873,  as  fol- 
lows : 

'*We  may  therefore  say  with  perfect  confidence  that,  with 
these  three  sections  upon  the  statute  book,  the  wife  can  deal 
not  only  with  her  separate  property,  acquired  from  whatever 
source,  in  the  same  manner  as  her  husband  can  with  property 
belonging  to  him,  but  that  she  may  make  contracts  and  incur 
liabilities,  and  the  same  may  be  enforced  against  her,  the 
same  as  if  she  were  a  feme  sole.  There  is  now  no  residuum 
of  civil  disability  resting  upon  her  which  is  not  recognized  as 
existing  against  the  husband." 

Idftho,  Vol.  80 — 47 
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We  have,  then,  a  question  whether  a  contract  executed  in 
the  state  of  Oregon  by  a  married  woman,  resident  and  dom- 
iciled in  the  state  of  Oregon,  and  to  be  performed  in  the 
state  of  Oregon,  shall  be  upheld  and  enforced  in  the  state  of 
Idaho,  although  such  contract  would  be  invalid  if  governed 
by  the  laws  of  this  state.  On  this  question,  under  the  con- 
ditions prevailing  in  this  case,  the  current  of  authority  is 
fairly  uniform.     9  Cyc.  672,  contains  the  following : 

'*The  validity  of  the  contract,  that  is,  the  question  of 
whether  the  contract  is  a  legal  or  an  illegal  one,  is  judged 
by  the  law  on  the  subject  in  the  state  or  country  in  which  the 
contract  is  entered  into,  the  general  rule  being  that  a  contract 
good  where  made  is  good  everywhere,  and  a  contract  invalid 
where  made  is  invalid  everywhere." 

In  Wharton  on  Conflict  of  Laws,  3d  ed.,  272,  we  find  the 
following : 

"Postponing  for  the  present  the  discussion  of  the  question 
whether  the  law  of  the  place  where  a  contract  is  made,  or 
that  of  the  place  where  it  is  to  be  performed,  governs,  when 
the  two  are  opposed,  it  may  be  confidently  asserted,  as  a  gen- 
eral principle  of  international  law,  that,  as  between  the  law 
of  the  place  where  a  contract  is  made  and  that  of  the  place 
where  a  married  woman  is  domiciled,  her  capacity  to  make  a 
personal  contract  is  governed  by  the  former  (lex  loci  con^ 
tracts),  rather  than  the  latter  {lex  domicilii). 

In  the  case  at  bar,  however,  the  lex  loci  contractus  and  the 
lex  domicilii  of  appellant  coincide.  In  Minor  on  Conflict  of 
Laws,  at  p.  144,  we  find  the  following: 

"It  may  be  regarded  as  certain  that  if  the  party  enters 
into  a  contract  in  the  state  of  his  domicile,  though  the  con- 
tract is  to  be  performed  elsewhere,  the  proper  law  governing 
his  capacity  to  enter  into  the  contract  is  the  lex  domicilii,  no 
matter  where  the  suit  may  be  brought." 

And  again,  at  p.  145,  of  the  same  work  is  the  following: 
"For  these  reasons,  the  general  principle  of  private  inter- 
national law  is  that  the  capacity  of  the  party  to  make  a  con- 
tract, whether  executory  or  executed,  is  governed  by  the  law 
of  the  actual  (not  the  legal)  situs  of  the  contracting  party 
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at  the  time  he  enters  into  the  contract;  or,  to  put  it  in  dif- 
ferent form,  by  the  law  of  the  place  where  the  contract  is 
entered  into. 

5  R.  C.  L.  931-934,  contains  the  following:  "Accordingly, 
a  contract  valid  where  made  is,  as  a  rule,  valid  everywhere, 
and  a  contract  invalid  where  made  is  invalid  everywhere ;  and 
its  validity  or  invalidity  so  determined  will  generally  be 
recognized  wherever  it  is  sought  to  be  enforced,  even  though 
the  law  of  the  forum  would  have  determined  otherwise  if 
applied.  If  the  place  where  the  contract  is  made  is  also  the 
place  where  it  is  to  be  performed,  there  is  ordinarily  no 
doubt  as  to  the  application  of  the  rule,  for  then  the  lez  loci 
contractus  and  the  lex  solutionis  are  the  same.  The  presump- 
tion in  the  absence  of  any  indication  to  the  contrary  will 
always  be  that  a  contract  is  to  be  performed  at  the  place 
where  it  is  made." 

In  the  case  of  MUliken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241,  Gray,  C.  J.,  begins  his  opinion  with  the  following: 

"The  general  rule  is  that  the  validity  of  a  contract  is  to  be 
determined  by  the  law  of  the  state  in  which  it  is  made; 
if  it  is  valid  there,  it  is  deemed  valid  everywhere,  and  will 
sustain  an  action  in  the  courts  of  a  state  whose  laws  do  not 
permit  such  a  contract.  {Scudder  v.  Union  National  Bank,  91 
U.  S.  406,  23  L.  ed.  245.)  Even  a  contract  expressly  prohibited 
by  the  statutes  of  the  state  in  which  the  suit  is  brought,  if  not 
in  itself  immoral,  is  not  necessarily  nor  usually  deemed  so  in- 
valid that  the  comity  of  the  state,  as  administered  by  its 
courts,  will  refuse  to  entertain  an  action  on  such  a  contract 
made  by  one  of  its  own  citizens  abroad  in  a  state  the  laws  of 
which  permit  it.  Greenwood  v.  Curtis,  6  Mass.  358  [4 
Am.  Dec.  145]  ;  M'Intyre  v.  Parks,  3  Met.  (Mass.)  207.)'' 

The  case  of  International  Harvester  Co,  v.  McAdam,  142 
Wis.  114,  20  Ann.  Cas.  614,  124  N.  W.  1042,  26  L.  R.  A., 
N.  S.,  774,  appears  to  be  in  point  in  every  particular.  In 
that  case  it  is  said : 

"A  further  rule  is  this:  The  doctrine  that  the  law  of  the 
place  of  a  contract  governs  as  to  its  interpretation  and  valid- 
ity applies  to  the  capacity  of  the  parties,  including  that  of 
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married  women,  to  bind  themselves  in  the  manner  attempted. 
(Story  on  Conflict  of  Laws,  sees.  103,  241;  MiUiken  v.  Prait, 
125  Mass.  374  [28  Am.  Rep.  241].)" 

Prom  the  same  case  we  quote  the  following:  "The  last  rule 
that  need  be  stated  is  this:  A  contract  under  the  foregoing 
is  not,  necessarily,  contrary  to  the  public  policy  of  a  state, 
merely  because  it  could  not  validly  have  been  made  there,  nor 
is  it  one  to  which  comity  will  not  be  extended,  merely  because 
the  making  of  such  contracts  in  the  place  of  the  forum  is 
prohibited,  general  statements  to  the  contrary  notwithstand- 
ing. In  MUliken  v,  Pratt,  supra,  the  court  remarked  substan- 
tially, even  a  contract  expressly  prohibited  by  the  statute  of 
the  state  in  which  the  suit  is  brought,  if  not  in  itself  immoral 
(the  term  'immoral'  being  used  in  the  broadest  sense),  is 
not,  necessarily,  nor  usually,  deemed  so  invalid  that  the  com- 
ity of  the  state,  as  administered  by  its  court,  will  refuse  to 
entertain  an  action  under  all  circumstances  to  enforce  it. 
There  must  be  something  inherently  bad  about  it,  something 
shocking  to  one's  sense  of  what  is  right  as  measured  by  moral 
standards,  in  the  judgment  of  the  courts,  something  perni- 
cious and  injurious  to  the  public  welfare." 

There  is  nothing  wicked  or  immoral  or  contrary  to  public 
policy  in  permitting  a  wife's  separate  property  to  become  lia- 
ble for  the  payment  of  her  husband's  debts  or  the  community 
debts.  (See  Brodnax  v,  Etna  Ins.  Co.,  128  U.  S,  236,  9 
Sup.  Ct.  61,  32  L.  ed.  445;  Sutton  v.  Aiken,  62  Ga.  733.) 
Nor  is  there  anything  in  the  statutes  to  indicate  that  the  pub- 
lic policy  of  the  state  would  be  violated  by  enforcing  a  valid 
contract  made  by  a  married  woman  in  a  sister  state.  It  was 
held  in  Bank  of  Commerce  v.  Baldwin,  supra,  that  a  married 
woman  might  mortgage  or  pledge  her  separate  property  to 
secure  her  husband's  debts  or  the  community  debts.  Sec. 
2685,  Rev.  Codes,  is  as  follows:  '*The  separate  property  of 
the  wife  is  not  liable  for  the  debts  of  her  husband,  but  is  lia- 
ble for  her  own  debts  contracted  before  or  after  marriage." 

Sec.  4093,  Rev.  Codes,  provides:  **A  woman  may  while  mar- 
ried sue  and  be  sued  in  the  same  manner  as  if  she  were  single ; 
provided,  that  except  in  actions  between  husband  and  wife 
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the  husband  shall  not  be  chargeable  in  any  manner  with  his 
wife's  costs  or  other  expenses  of  suit." 

Sec.  4477,  Rev.  Codes,  reads  in  part  as  follows:  "All  goods, 
chattels,  moneys  and  other  property,  both  real  and  personal, 
or  any  interest  therein  of  the  judgment  debtor  not  exempt  by 
law,  and  all  property  and  rights  of  property,  seized  and  held 
under  attachment  in  the  action,  are  liable  to  execution." 

We  are  of  the  opinion,  therefore,  that  the  demurrer  to  the 
three  causes  of  action  herein  mentioned  was  properly  over* 
ruled  by  the  trial  court. 

With  reference  to  the  order  of  the  court  dismissing  appel- 
lant's motion  to  quash  the  levy  of  the  writ  of  attachment,  the 
record  does  not  contain  any  authentication  of  the  papers  or 
files  used  by  the  trial  court  in  acting  upon  the  motion.  The 
action  of  the  court,  therefore,  cannot  be  considered  on  this 
appeal. 

The  judgment  is  affirmed.    Costs  awarded  to  respondent. 

Morgan,  J.,  concurs. 

BUDGE,  C.  J.,  Dissenting. — ^I  am  unable  to  concur  in  the 
opinion  of  my  associates,  and,  in  view  of  the  fact  that  what  I 
believe  to  be  the  settled  policy  of  this  state  is  being  departed 
from,  I  shall  state  briefly  my  reasons  for  dissenting.  I  am 
not  unmindful  of  the  fact  that  the  rule  announced  in  the 
majority  opinion  has  been  announced  in  many  jurisdictions 
and  is  sustained  by  respectaWe  authority,  but  my  examina- 
tion of  the  cases  has  convinced  me  that  there  is  no  uniform 
rule,  and  I  find  that  in  many  jurisdictions  a  different  rule 
has  been  followed. 

y^  Under  the  common  law,  for  reasons  based  upon  public  pol- 
^icy,  a  married  woman  could  not  contract.  That  policy,  to 
my  mind,  is  still  a  part  of  the  common  law  and  public  policy 
of  this  state,  except  in  so  far  as  it  has  been  encroached  upon 
by  legislative  enactment.  Under  our  statutes  and  the  previ- 
ous decisions  of  this  court,  a  married  woman's  right  to  con- 
tract is  limited  absolutely  to  contracts  for  her  own  use  or 
benefit,  or  in  reference  to  the  management  and  control  or  for 
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the  use  and  benefit  of  her  separate  property,  and  that  such 
is  the  public  policy  of  this  state  will  be  readily  seen  from  an 
examination  of  the  Idaho  decisions  which  have  been  collected 
and  cited  in  the  majority  opinion.  Such  public  policy  may 
exist  in  the  absence  of  a  statute  declaring  it.  We  should  not 
lose  sight  of  the  fact  that  the  limitations  above  referred  to 
relate  solely  to  the  capacity  of  a  married  woman  to  contract, 
and  have  no  reference  whatever  to  the  status  of  her  property 
or  its  liability  to  be  subjected  to  the  payment  of  any  debt 
which  she  may  lawfully  contract.  Sec.  2685,  Rev.  Codes, 
quoted  in  the  majority  opinion  does  not  even  purport  to  en- 
large her  capacity  to  contract,  but  merely  renders  her  sepa- 
rate property  liable  for  any  debts  which  may  be  lawfully 
contracted  by  her,  either  before  or  after  marriage. 

I  readily  concede  that  as  a  general  proposition  in  the  con- 
flict of  laws  and  under  the  comity  of  states  the  lex  lod 
contractus  determines  the  contract  and  the  lex  fori  determines 
the  remedy,  but,  as  Prof.  Minor  has  clearly  pointed  out, 
there  are  the  following  well-defined  exceptions  to  the  rule : 
"(1)  Where  the  enforcement  of  the  foreign  law  woUld  con- 
travene some  established  and  important  policy  of  the  state  of 
the  forum;  (2)  where  the  enforcement  of  such  foreign  law 
would  involve  injustice  and  injury  to  the  people  of  the  forum ; 
(3)  where  such  enforcement  would  contravene  the  canons  of 
morality  established  by  civilized  society;  (4)  where  the  for- 
eign law  is  penal  in  its  nature;  and  (5)  where  the  question 
relates  to  real  property.*'  (Minor  on  Conflict  of  Laws,  sec.  5, 
p.  9.) 

Referring  to  the  case  of  MUliken  v,  Pratt,  cited  in  the 
majority  opinion,  I  desire  to  quote  the  following  commentary 
thereon,  taken  from  the  note  to  Locke  v,  McPherson,  85  Am. 
St.  571,  as  follows:  **Even  this  case,  which'seems  to  be  a  lead- 
ing one,  and  which  is  cited  in  most  of  the  later  cases  in  that 
state  and  elsewhere,  recognizes  that  where  the  incapacity  of 
a  married  woman  is  'the  settled  policy  of  the  state,  for  the 
protection  of  its  own  citizens,  that  it  could  not  be  held  by  the 
courts  of  that  state  to  yield  to  the  law  of  another  state  in 
which  she  might  undertake  to  contract. '    The  court  sustained 
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the  action  because  there  was  no  reason  of  public  policy  in 
Massachusetts  which  would  prevent  its  maintenance.  We 
believe  the  better  considered  cases  in  general  go  no  further 
than  this — namely,  that  if  the  contract  is  void  by  the  law  of 
the  married  woman's  domicile  and  opposed  to  the  settled 
public  policy  of  such  state,  the  courts  of  the  domicile  will  not 
enforce  it,  notwithstanding  it  was  valid  where  made.  The 
comity  of  a  state  does  not  go  to  the  extent  of  enforcing  rights 
prohibited  by  its  law." 

It  would  seem  that  even  the  Massachusetts  court  has  by 
later  decisions  limited  the  rule  announced  in  Mtlliken  v. 
Pratt.  In  Mamdell  Bros.  v.  Fogg,  182  Mass.  582,  94  Am.  St. 
667,  66  N.  E.  198,  that  court  held  that,  "A  statute  of  the  state 
providing  that  the  property  both  of  the  husband  and  of  the 
wife  shall  be  chargeable  with  the  expenses  of  the  family  and 
the  education  of  the  children,  and  that  in  relation  thereto 
they  may  be  sued  jointly  or  severally,  will  not  be  enforced  in 
another  state,  though  goods  were  bought  on  credit  in  the  first 
named  state  by  the  husband  when  both  he  and  his  wife  were 
temporarily  therein." 

As  I  view  the  matter,  it  is  against  the  settled  policy  of  this 
state,  as  derived  from  the  common  law,  which  has  been  re- 
laxed only  in  the  particular  above  mentioned,  to  permit  a 
married  woman  to  enter  into  any  contract  except  for  her  own 
use  or  benefit  or  in  reference  to  the  management  and  control 
or  for  the  use  and  benefit  of  her  separate  property. 

J  agree  with  the  majority  opinion  that  there  would  be  noth- 
ing inherently  unjust  in  holding  a  married  woman's  property 
for  her  husband's  debt,  if  such  were  the  law,  but  until  all 
common-law  disabilities  are  removed,  creditors  of  a  married 
woman  should  occupy  the  same  position,  whether  foreign  or 
domestic,  and  it  is  not  incumbent  upon  this  court  to  extend 
the  doctrine  of  comity  to  enlarge  rights  of  a  foreign  creditor 
and  thereby  permit  her  separate  property  to  be  taken  in 
satisfaction  of  a  community  debt. 

I  am  unable  to  see  where  the  enforcement  of  this  contract 
would  contravene  any  of  the  canons  of  morality  recognized 
in  this  state,  but  as  pointed  out  by  Prof.  Minor  in  the  quota- 
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tion  hereinbefore  set  forth,  **  where  the  enforcement  of  the 
foreign  law  would  contravene  some  established  and  important 
policy  of  the  state  of  the  forum, "  the  law  of  the  forum  forbids 
the  enforcement  of  the  foreign  law.  And  this  exception  is 
just  as  clearly  defined,  just  as  well  established,  and  supported 
upon  as  sound  reason  and  eminent  authority  as  the  other  ex- 
ceptions to  the  rule  that  the  lex  loci  contractus  should  obtain, 
which  have  been  enumerated  by  Prof.  Minor. 

The  question  is:  Can  a  judgment  be  recovered  against  a 
married  woman  and  her  separate  property  subjected  to  the 
payment  of  the  same  on  a  foreign  community  debt,  when  it 
must  be  conceded  that  a  judgment  could  not  be  recovered 
against  her,  or  her  property  subjected  to  the  payment  of  a 
community  debt,  incurred  in  this  state,  where  the  action  is 
brought?  The  remedy  in  favor  of  the  foreign  creditor  is 
granted  while  the  same  remedy  in  favor  of  a  resident  creditor 
is  denied.  Under  the  holding  in  the  majority  opinion  there 
could  be  no  clearer  illustration  of  the  discrimination  between 
the  remedy  granted  to  creditors  than  appears  in  the  instant 
case.  Respondent,  a  foreign  creditor,  is  the  assignee  of  a 
local  creditor  of  appellant  and  her  husband,  who  contracted  a 
community  debt  while  domiciled  in  this  state  and  prior  to 
their  removal  to  the  state  of  Oregon.  The  demurrer  to  the 
cause  of  action  for  this  claim  was  sustained,  for  the  reason 
that  it  was  a  community  debt  and  not  a  debt  incurred  by  her 
for  her  own  use  and  benefit,  or  in  connection  with  the  manage- 
ment and  control  or  for  the  use  and  benefit  of  her  separate 
estate.  Therefore,  the  domestic  creditors  had  no  remedy 
either  against  her  personally  or  her  separate  estate.  The  for- 
eign creditor  might  waive  any  claim  against  her  husband  and 
subject  her  separate  estate  to  the  payment  of  a  like  debt. 
Such  a  holding,  in  my  opinion,  is  both  contrary  to  the  estab- 
lished public  policy  of  this  state  and  not  in  harmony  with 
the  legislative  will. 

As  was  said  in  the  case  of  RuJie  v.  Buck,  124  Mo.  178,  46 
Am.  St.  439,  27  S.  W.  412,  25  L.  R.  A.  178:  **When  this 
action  was  brought,  this  court  had,  by  former  decisions,  held 
that  a  married  woman  could  not  be  sued  by  attachment  in  an 
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action  at  law  in  Missouri.  No  such  remedy  was  available  in 
our  courts  in  favor  of  resident  creditors.  Had  any  citizen 
of  Missouri  proceeded  by  attachment  at  law  against  this  real 
estate  on  a  contract  made  or  to  be  performed  in  this  state,  no 
lien  would  have  been  created,  and  no  valid  judgment  could 

have  been  rendered  against  Mrs.  Buck "    So  in  this 

state  this  court  has  by  a  long  and  uniform  line  of  decisions 
held,  not  only  that  a  married  woman  can  contract  solely  with 
respect  to  the  matters  above  pointed  out,  but  also  that  a  com- 
plaint which  fails  to  allege  either  that  the  debt  was  incurred 
for  her  own  use  and  benefit  or  in  connection  with  the  manage- 
ment and  control  or  for  the  use  and  benefit  of  her  separate 
property  does  not  state  a  cause  of  action.  To  my  mind  this 
goes,  not  merely  to  her  capacity  to  contract,  but  definitely 
limits  the  remedy  which  pretending  creditors  may  seek  to 
invoke  against  her. 

In  view  of  the  fact  that  the  complaint  contained  no  allega- 
tion that  the  contracts  sued  upon  were  for  her  own  use  or 
benefit,  or  in  reference  to  the  management  and  control  or  for 
the  use  and  benefit  of  her  separate  property,  I  think  the  de- 
murrer should  have  been  sustained,  for  the  reasons  above 
given. 

Some  of  the  other  leading  cases  so  holding  are:  First  Na^ 
tional  Bank  v,  Shaw,  109  Tenn.  237,  97  Am.  St.  840,  70  S.  W. 
807,  59  L.  R.  A.  498;  Armstrong  v.  Best,  112  N.  C.  59,  34 
Am.  St.  473,  17  S.  E.  14,  25  L.  R.  A.  188;  Brown  r.  Dalton, 
105  Ky.  669,  88  Am.  St.  325,  49  S.  W.  443. 

In  my  opinion,  the  demurrer  should  have  been  sustained 
and  the  judgment  appealed  from  should  be  reversed. 
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(October  13,  1917.) 

MILPORD  WILLIAMS,  Respondent,  ▼.  JOHN  SHROPB, 
FANNIE  SHROPE  and  BRENNAN  &  DAVIS,  Copart- 
ners, Appellants. 

[168  Pac.  162.] 

MoBTQAos  PoMCLOSUEfr— Fraud— 8tatut»  of  Limitatioms. 

1.  A  cause  of  action  for  fraud  and  misrepreaentation  ia  barred  in 
three  years  from  the  discovery  thereof. 

2.  A  knowledge  of  such  facts  as  would  put  a  reasonably  prudent 
person  upon  inquiry  is  equivalent  to  a  knowledge  of  the  fraud  and 
will  start  the  running  of  the  statute. 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Bear  Lake  County.    Hon.  J.  J.  Quheen,  Judge. 

Action  for  foreclosure  of  mortgage.  Judgment  for  plain- 
tiff.   Affirmed. 

John  A.  Bagley,  for  Appellants,  cites  no  authorities  on 
points  decided. 

A.  B.  Gough  and  D.  C.  Kunz,  for  Respondent. 

The  defense  and  cross-action  is  for  a  rescission  of  the  con- 
tract of  sale.  In  such  an  action  it  must  appear  from  the 
allegations  that  the  party  seeking  to  rescind  is  not  guilty  of 
laches.  He  must  have  acted  promptly  and  without  delay, 
otherwise  a  ratification  is  presumed.  (Elliott  on  Contracts, 
sees.  2430,  2431 ;  Breshears  v.  Callender,  23  Ida.  349,  131  Pac. 
15.) 

An  action  for  relief  on  the  ground  of  fraud  must  be  com- 
menced within  three  years  after  the  commission  of  the  fraud 
or  the  discovery  thereof.     (Sec.  4054  (4),  Rev.  Codes.) 

An  irrigation  district  is  a  public  corporation,  and  all  of 
the  inhabitants  thereof  are  chargeable  with  notice.  (Little 
WUlow  Irr.  DUt.  v.  Haynes,  24  Ida.  317,  133  Pac.  905.) 
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COWEN,  District  Judge. — This  action  was  commenced  by 
the  respondent,  Williams,  to  foreclose  a  mortgage  given  him 
by  the  appellants,  John  Shrope  and  wife,  as  sejjurity  for  the 
payment  of  a  note  for  the  sum  of  $1,750,  dated  July  26,  1910, 
and  due  in  three  years  from  date.  The  complaint  was  filed 
January  9,  1915.  The  appellants  filed  answer  to  the  com- 
plaint in  foreclosure  July  12,  1915,  wherein  they  admit  the 
execution  of  the  note  and  mortgage,  but  allege  that  the  same 
were  given  as  the  balance  due  upon  the  purchase  price  of  the 
land  described  in  the  mortgage.  They  allege  that  the  re- 
spondent sold  the  lands  in  question  to  them  in  July,  1910,  for 
the  agreed  purchase  price  of  $2,700,  they  paying  the  sum  of 
$1,000  in  cash  therefor,  and  giving  the  note  and  mortgage  for 
the  balance. 

The  appellants  then  allege  that  their  purchase  of  the  lands 
was  induced  by  false  and  fraudulent  representations  on  the 
part  of  the  respondent  in  guaranteeing  and  representing  the 
lands  to  be  free  and  clear  of  liens  and  encumbrances,  when, 
as  a  matter  of  fact,  they  allege  the  same  were  in  an  irrigation 
district  which  then  had  a  bonded  indebtedness  existing 
against  it  of  $98,000,  which,  they  say,  was  not  shown  on  the 
abstract  of  the  lands  furnished  them  and  of  which  fact  they 
had  no  knowledge  at  the  time  of  the  sale.  They  further  state 
that  they  discovered  the  fact  in  1913,  and  thereupon  tendered 
the  return  of  the  lands  and  demanded  that  the  note  and  mort- 
gage be  canceled  and  their  $1,000  restored  to  them.  They 
then  reallege  the  foregoing  facts  by  way  of  cross-complaint 
and  pray  for  judgment  against  the  respondent  for  $1,000  and 
interest  and  for  such  cancelation,  and  set  up  a  second  cross- 
action  for  $350  for  improvements  made  upon  the  lands;  also 
a  third  cross-action  for  the  sum  of  $26.65.  They  allege  they 
paid  to  the  irrigation  district  the  sum  of  $26.65,  which  was  a 
'*lien  and  encumbrance  on  this  land  by  reason  of  its  being 
in  said  district,  to  pay  interest  on  said  bonds  and  pay  expenses 
of  the  district." 

The  respondent  demurred  to  the  answer  and  cross-com- 
plaint on  the  ground,  among  others,  that  the  defense  pleaded 
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therein  was  barred  by  the  provisions  of  subd.  4,  sec  4054, 
Rev.  Codes,  relating  to  the  limitation  of  actions.  The  de- 
murrer was  sustained  by  the  court,  and,  the  defendants 
declining  to  plead  further,  the  evidence  was  submitted  and  a 
decree  of  foreclosure  thereupon  entered,  from  which  the  de- 
fendants Shrope  appeal  to  this  court  and  assign  as  error  the 
action  of  the  court  in  spstaining  the  demurrer. 

Assuming  that  the  answer  and  cross-complaint  were  suffi- 
cient in  form  and  substance  to  support  the  defense  of  fraud 
in  the  original  sale  (matters  which  this  court  does  not  directly 
pass  upon  because  not  necessary  here),  the  only  question  to  be 
passed  upon  is :  Was  the  defense  interposed  in  time  or  was  it 
barred  by  the  statute  T  The  action  based  upon  fraud  must  be 
commenced  within  three  years  from  its  discovery  or  it  is 
barred.    The  appellants  allege  they  discovered  the  fraud  in 

1913,  but  they  do  not  negative  a  prior  discovery  in  their 
pleading.  There  is  nothing  in  their  answer  or  cross-complaint 
showing  that  this  was  the  first  time  the  matter  was  called  to 
their  attention.  But  they  do  allege  that  on  August  26,  1911, 
they  paid  an  assessment  to  the  irrigation  district  to  pay  inter- 
est on  bonds  and  expenses  of  the  district.  Here,  then,  there 
was  knowledge  that  they  were  included  within  the  district 
and  wore  being  taxed  to  pay  the  district's  bonded  indebted- 
ness. The  fraud,  if  any  existed,  was  brought  home  to  them 
on  August  26,  1911.  They  cannot  be  heard  to  say,  after  such 
fact  is  brought  home  to  them,  that  they  still  did  not  know  of 
the  fraud,  because  knowledge  of  such  facts  as  would  put 
them  upon  inquiry  is  equivalent  to  knowledge  of  the  fraud. 
(29  Cyc.  1114;  Truett  v,  Onderdonk,  120  Cal.  581,  53  Pac. 
26 ;  Marks  v.  Evans,  6  Cal.  Unrep.  505,  62  Pac.  76 ;  Robertson 
V.  Burrell,  110  Cal.  568,  42  Pac.  1086;  Lady  Washington 
C,  Co,  v.  Wood,  113  Cal.  482,  45  Pac.  809.) 

We  conclude,  therefore,  from  the  facts  alleged  in  this  an- 
swer and  cross-complaint  that  the  statute  of  limitations  would 
commence  to  run  on  the  cause  of  defense  of  the  appellants  on 
August  26,  1911,  and  that  such  would  be  barred  August  26, 

1914,  nearly  a  year  prior  to  the  filing  of  the  answer,  and  that 
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the  action  of  the  trial  court  in  sustaining  the  demurrer  was 
proper. 

The  judgment  is  affirmed,  with  costs  to  respondent  as 
against  the  appellant  John  Shrope. 

Morgan  and  Bice,  JJ.,  concur. 


(Augnst  29,  1917.) 


ISAAC  T.  COOK,  JOHN  T.  CLARK,  LOUIS  P.  MAHLER, 
MATILDA  GABLE  and  W.  A.  ELLIS,  Appellants,  v. 
S.  C.  MILLER,  Receiver  of  the  SUNBEAM  CON- 
SOLIDATED GOLD  MINES  COMPANY,  a  Corpora- 
tion, Insolvent,  Respondent. 

[00  Pac.  000.] 

Notice  of  Appeal — FAn>uKE  to  Serve  Adverse  Parties — ^Dismissed. 

Where  it  appears  that  the  notice  of  appeal  has  not  been  served 
upon  all  of  the  adverse  parties,  the  appeal  will  be  dismissed  on  mo- 
tion, as  such  an  appeal  confers  no  jurisdiction  upon  this  court  under 
section  4808,  Bev.  Ckides. 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Custer  County.    Hon.  F.  J.  Cowen,  Judge. 

Order  confirming  receiver's  sale.    Appeal  dismissed. 

O'Brien  &  Qlennon,  for  Appellants,  file  no  brief. 

Wyman  &  Wyman,  for  Respondents  Edwards  and  Custer 
Slide  Mining  Co. 

Service  of  notice  of  appeal  upon  all  adverse  parties  is  juris- 
dictional, and  without  such  service  the  appeal  must  be  dis- 
missed. (Anderson  v.  Knott,  1  Ida.  626;  Slocum  v,  Slocum, 
1  Ida.  589 ;  Dianwnd  Bank  v.  Van  Meter,  18  Ida.  243,  21  Ann. 
Cas.  1273,  108  Pac.  1042;  BridgJiam  v.  National  Pole  Co,,  27 
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Ida.  214,  147  Pac.  1056;  State  Bank  v.  Watson,  27  Ida.  211, 
148  Pac.  470;  Berlin  Mack.  Works  v.  Bradford-Kennedy  Co., 
21  Ida.  669,  123  Pac.  637.) 

A  purchaser  at  a  judicial  sale  is  an  adverse  party,  and  must 
be  served  with  notice  of  appeal.  (3  C.  J.  1014-1016;  Smith 
V.  Noble  Bros,  (Okl.),  153  Pac.  1150;  Hibemia  Sav,  &  L,  Soc. 
V.  Lewis,  111  Cal.  519,  44  Pac.  175;  Thompson  v.  Superior 
Court,  119  Cal.  538,  51  Pac.  863;  McDonald  v.  CUizew'  Nat. 
Bank,  58  Kan.  461,  49  Pac.  595;  Sanders  v.  Wade,  17  Ky.  L. 
205,  30  S.  W.  656.) 

BUDGE,  C.  J. — S.  C.  Miller  was  appointed  receiver  of  the 
Sunbeam  Consolidated  Qold  Mines  Company,  in  an  action 
brought  in  the  district  court  of  the  sixth  judicial  district,  in 
and  for  Custer  county,  wherein  one  H.  C.  Edwards  was  plain- 
tiff and  the  above-mentioned  company  defendant,  and  as  such 
receiver  sold  certain  portions  of  the  company's  property  to 
the  Custer  Slide  Mining  Company,  which  sale  was  confirmed 
by  an  order  of  the  district  court.  This  appeal  is  from  the 
order  of  confirmation  and  is  prosecuted  by  certain  other  judg- 
ment creditors  of  the  company,  all  of  whom  appeared  in  the 
trial  court  and  filed  their  joint  and  several  protests  against 
confirmation  of  the  sale. 

Edwards  and  the  Custer  Slide  Mining  Company  appeared 
in  this  court  and  moved  to  dismiss  the  appeal  on  the  ground 
that  they  and  certain  other  adverse  parties  had  not  been 
served  with  notice  of  appeal.  The  attorney  for  appellant 
filed  an  affidavit  in  which  he  stated  that  he  had  mailed  a  copy 
of  the  notice  to  Milton  A.  Brown,  the  only  attorney,  as  appel- 
lant contends,  appearing  of  record,  in  relation  to  any  of  the 
matters  involved  in  this  appeal.  The  record  discloses  that 
Milton  A.  Brown  was  the  attorney  for  the  receiver. 

It  is  not  contended,  nor  is  any  showing  made,  that  any  of 
the  other  parties  were  served,  either  the  plaintiff,  defendant, 
the  purchaser  at  the  receiver's  sale,  or  the  other  creditors 
who  appeared  upon  the  hearing.  In  order  for  this  court  to 
have  jurisdiction  of  a  cause,  it  must  affirmatively  appear  that 
all  of  the  adverse  parties  whose  interest  would  be  affected  by 
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a  reversal  or  modification  of  the  judgment  or  order  appealed 
from  have  been  served  with  the  notice  of  appeal,  and  if  it 
does  not  so  appear,  this  court  is  powerless  to  go  into  the  merits 
of  the  appeal.  In  the  case  at  bar,  so  far  as  appears  from  the 
record,  no  one  of  the  adverse  parties  has  been  served  with  the 
notice  of  appeal,  and  the  case  must  be  dismissed.  {Anderson 
V.  Knott,  1  Ida.  626 ;  Tootle  v.  French,  3  Ida.  1,  25  Pac.  1091  ; 
Adams  v.  McPJierson,  3  Ida.  718,  34  Pac.  1095;  Doust  v. 
Rocky  Mountain  Bell  Tel,  Co.,  14  Ida.  677,  95  Pac.  209 ;  Dia^ 
mond  Bank  v.  Van  Meter,  18  Ida.  243-248,  21  Ann.  Cas.  1273, 
108  Pac.  1042;  State  Bank  v.  Wa;tson,  27  Ida.  211,  148  Pac. 
470,  and  cases  therein  cited;  section  4808,  Rev.  Codes.) 

But  even  if  we  should  regard  appellant's  affidavit  as  suffi- 
cient showing  that  the  attorney  for  the  receiver  was  prop- 
erly served  with  the  notice  of  appeal,  still  there  being  no 
service  thereof  on  the  other  adverse  parties,  this  court  is 
without  jurisdiction  to  entertain  the  appeal.  {Bridgham  v. 
National  Pole  Co.,  27  Ida.  214,  147  Pac.  1056;  Berlin  Mach. 
Works  V.  Bradford^Kennedy  Co.,  21  Ida.  669,  123  Pac.  637 ; 
and  cases  cited  supra.) 

The  appeal  is  dismissed.  Costs  awarded  to  H.  C.  Edwards 
and"  the  Custer  Slide  Mining  Company. 

Morgan  and  Bice,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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(September  29,  1917.) 

C.  G.  BURT,  W.  W.  NUSBAUM  and  F.  G.  PICKETT,  Com- 
missioners  of  Drainage  District  No.  1  of  Canyon  County, 
AppeUants,  v.  FARMERS'  CO-OPERATIVE  IRRIGA- 
TION COMPANY,  LIMITED,  and  NOBLE  DITCH 
COMPANY,  LIMITED,  Respondents. 

[00  Pac.  000.] 

Dbainaoe  Districts — Legislative  Discretion — Leqislativs  Power — 
Quasi  Corporations — Constitutional  Law — Special  Assessments 
— Statutory  Construction — ^Police  Powers. 

1.  The  drainage  districts  provided  for  by  the  laws  of  this  state 
are  quasi  corporations,  being  public  in  their  nature  and  designed 
to  accomplish  purposes  conducive  to  the  general  welfare. 

2.  The  methods  of  organizing  drainage  districts,  their  structure 
and  the  means  and  agencies  by  which  they  may  accomplish  their 
purpose  are  matters  addressed  solely  to  the  legislative  discretion, 
which  discretion  is  not  subject  to  review  by  the  courts  except  to  de- 
termine whether  such  legislation  violates  some  constitutional  inhibi- 
tion. 

3.  Under  the  drainage  law  of  1913,  prior  to  amendment,  benefits 
were  to  be  assessed  upon  the  principles  governing  special  assessments 
in  local  improvement  districts  and  were  required  to  bear  some  rela- 
tion to  the  enhanced  value  of  the  tracts  assessed. 

4.  The  legislature  of  this  state  has  power  to  provide  that  lands 
which  by  reason  of  artificial  irrigation  contribute  by  seepage  and 
saturation  to  the  swampy  condition  of  low  lands  should  contribute 
their  just  proportion  of  the  cost  of  constructing  works  for  the  recla- 
mation of  such  lower  lands. 

5.  The  common-law  rule  to  the  effect  that  one  who  diverts  water 
from  its  natural  course  did  so  at  his  peril  and  became  an  insurer 
against  any  damage  which  might  result  from  such  action  has  been 
modified  and  relaxed  in  this  state,  so  that  negligence  in  constructing, 
maintaining  or  operating  a  ditch  or  canal  must  be  shown  as  a  basis 
for  recovery  of  damages  by  persons  injured. 

6.  It  is  within  the  legislative  power  of  this  state  to  restore  the 
rule  of  the  common  law  and  render  the  person  diverting  water  from 
its  natural  channel  liable  for  any  damages  resulting  from  the  escape- 
ment thereof. 

7.  So  far  as  liability  for  injury  caused  by  water  diverted  from 
its  natural  channel  is  concerned,  no  different  principle  exists  between 
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water  flowing  upon  the  surface  of  the  soil  and  that  seeping  or  per- 
eolating  beneath  its  surface. 

8.  The  legislature  having  power  to  provide  for  the  levj  of  the 
assessment,  the  law  in  question  must  be  upheld,  even  though  in  pro- 
viding for  the  execution  of  the  power  it  may  have  confused  the  prin- 
ciples upon  which  the  assessment  was  to  be  based. 

9.  A  law  will  be  sustained  if  it  can  be  done  without  doing  vio- 
lence to  constitutional  limitations,  and  at  the  same  time  give  e£fect 
to  the  evident  purpose  of  the  enactment. 

10.  The  law  permitting  high  lands  irrigated  by  artificial  means, 
which  are  re6i>onsible  in  part  for  the  swampy  condition  of  lower 
lands,  to  be  assessed  for  a  portion  of  the  cost  of  constructing  the 
drainage  works,  is  an  exercise  of  that  power  whereby  the  legislature 
provides  the  means  and  methods  by  which  one  may  so  use  hia  own 
property  as  not  to  injure  that  of  another. 

11.  What  lands  may  be  included  within  a  drainage  district  and 
what  lands  may  not  is  a  question  of  legislative  discretion,  and  has  to 
do  with  the  structure  of  the  organization  which  the  legislature  pro- 
poses to  create  for  the  accomplishment  of  the  general  welfare,  and 
is  a  question  entirely  distinct  from  that  of  the  power  of  the  district 
after  its  formation  to  levy  assessments  and  the  constitutional  limita- 
tions, if  any,  upon  such  power. 

12.  It  is  not  a  valid  objection  to  the  establishment  of  a  drainage 
district  that  a  minority  in  acreage  of  the  lands  within  its  boundaries 
may  receive  no  special  benefit,  as  that  term  is  used  in  the  drainage 
district  laws  of  this  state. 

13.  In  determining  whether  a  majority  of  the  lands  in  acreage 
included  in  a  drainage  district  will  be  specially  benefited  by  the  con- 
struction of  the  works,  the  judge  may  take  into  consideration  the 
responsibility  of  the  high  lands  to  the  low  lands  for  seepage  and 
saturation  by  irrigation  water. 

14.  It  was  the  intention  of  the  legislature  to  provide,  if,  by  rea- 
son of  carrying  irrigation  water  through  canals,  seepage  water  es- 
capes from  the  rights  of  way  thereof  and  contributes  to  the  water- 
logged condition  of  the  land  in  the  proposed  drainage  district,  that 
these  rights  of  way  should  be  assessed  for  their  just  proportion  of 
the  cost  of  constructing  the  drainage  works  the  same  as  other  high 
lands. 

15.  Under  the  plain  language  of  the  drainage  district  act,  the 
assessments  must  be  made  against  the  tracts  of  land  within  the  dis- 
trict and  not  against  the  person  of  the  owner. 

16.  That  portion  of  subdivision  5  of  sec.  9  of  the  drainage  dia- 
trict  act  of  1913  relating  to  assessments  upon  municipalities  or  cor- 
porations  does   not   apply   in   the   case   at   bar.    The   assessments 
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therein  referred  to  are  not  to  be  made  as  benefits  to  any  traet  of 
land,  but  are  to  be  made  upon  the  theory  of  public  benefits  for  which 
it  is  proper  that  municipalities  or  corporations  should  be  assessed,  to 
be  paid  out  of  the  general  fund  of  such  municipalities  or  corpora- 
tions. 

17.  The  enhanced  value  of  low  lands  should  be  taken  into  con- 
sideration in  finally  determining  the  proportion  of  the  cost  which 
tracts  of  land  in  the  district  must  contribute  to  the  construction  of 
drainage  works. 

[As  to  lands  which  may  be  included  in  irrigation  district,  see  note 
in  Ann.  Gas.  1916A,  1222.] 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.  Hon.  Chas.  P.  McCarthy,  Pre- 
siding Judge. 

Proceedings  upon  the  reports  of  commissioners  of  a  drain- 
age district.    Judgment  in  favor  of  remonstrants.    Reversed. 

Harry  S.  Kessler,  for  Appellants. 

*'The  word  'lands'  includes  the  beds  of  non-navigable  lakes 
and  streams,  and  lands  are  none  the  less  land  for  being  cov- 
ered with  water."  (1  Wash.  Real  Prop.  3;  Higgins  OH  & 
Fuel  Co.  V.  Snow  (U.  S.),  113  Fed.  433,  438,  51  C.  C.  A.  267; 
Montgomery  County  v.  Cochran,  121  Fed.  17,  21,  57  C.  C.  A. 
261;  Orchard  v.  Wright-Bell-Dalton-Anchor  Store  Co.,  225 
Mo.  414,  20  Ann.  Cas.  1072,  125  S.  W.  486.) 

The  assessments  should  be  against  the  corporations  person- 
ally rather  than  against  the  land.  The  trial  court  hdd  that 
these  benefits  are  general  benefits  and  not  public,  or  special, 
and  therefore  should  have  been  made  against  the  lands  solely 
and  not  against  the  corporations.  This  conclusion  is  clearly 
erroneous.  There  is  a  well-defined  distinction  in  the  law  of 
taxation  by  assessment  between  general  benefits  and  special 
benefits.     (Page  &  Jones  on  Taxation  by  Assessment,  654.) 

Personal  assessments  can  be  made.  (Storrie  v.  Cortejs,  90 
Tex.  283,  38  S.  W.  154,  35  L.  R.  A.  666;  Barber  Asphalt  Pav^ 
ing  Co.  v.  St.  Joseph,  183  Mo.  451,  82  g.  W.  64;  Pittsburg, 
C.  C.  cfe  St.  L.  B.  Co.  V.  Fish,  158  Ind.  525,  63  N.  E.  454;  Pitts^ 
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burg,  (7.  C,  &  8i,  L,  By.  Co.  v.  Taber,  168  Ind.  419,  11  Ann. 
Gas.  808,  77  N.  E.  741 ;  Pittsburg,  C.  C.  &  St.  L.  By.  Co.  v. 
Hays,  17  Ind.  App.  261,  271,  44  N.  E.  375,  45  N.  E.  675,  46 
N.  E.  597 ;  Lovenberg  v.  Galveston,  17  Tex.  Civ.  App.  162,  42 
S.  W.  1024;  Franklin  v.  Hancock,  204  Pa.  110,  53  Atl.  644; 
Atchison,  T.  &  8.  F.  B.  Co.  v.  Peterson,  5  Kan.  App.  103,  48 
Pae.  877,  affirmed  in  58  Kan.  818,  51  Pae.  290;  Eisner,  Mat- 
ter of,  86  App.  Div.  207,  83  N.  Y.  Supp.  670;  Bochester  v. 
Bochester  B.  Co.,  109  App.  Div.  638,  96  N.  Y.  Supp.  152.) 

The  drainage  law  was  enacted  under  the  police  power 
rather  than  the  power  of  taxation.  {Elliott  v,  McCrea,  23 
Ida.  524,  130  Pae.  785.) 

The  amendment  by  sec.  9-A  inserted  an  additional  basis 
for  levying  assessments  that  is  clearly  within  the  police  power. 
(Page  &  Jones,  Taxation  by  Assessment,  sees.  419,  420;  Don- 
nelly V.  Decker,  58  Wis.  461,  46  Am.  Rep.  637,  17  N.  W.  389 
Zigler  v.  Menges,  121  Ind.  99,  16  Am.  St.  357,  22  N.  E.  782 
Charleston  v.  Werner,  38  S.  C.  488,  37  Am.  St.  776,  17  S.  E 
33 ;  Billings  Sugar  Co.  v.  Fish,  40  Mont.  256,  20  Ann.  Cas. 
264,  106  Pae.  565,  26  L.  R.  A.,  N.  S.,  973 ;  Chicago,  MUwaukee 
&  St.  Paul  B.  Co.  V.  CUy  of  JanesvUle,  137  Wis.  7,  118  N.  W. 
182,  28  L.  R.  A.,  N.  S.,  1124;  Town  of  Macon  v.  Patty,  57 
Miss.  378,  34  Am.  Rep.  451 ;  In  re  Mingo  Drainage  Dist.,  267 
Mo.  268,  183  S.  W.  611.) 

Richards  &  Haga,  McKeen  F.  Morrow  and  J.  L.  Eberle,  for 
Respondents. 

The  drainage  law  of  1913  did  not  include  irrigation  canals 
or  canal  rights  of  way  because  they  did  not  require  drainage 
or  diking  and  could  not  be  benefited.  (Ida.  Sess.  Laws  1913, 
c.  16,  p.  58,  sees.  1-4,  9,  10.) 

The  word  "benefits"  in  the  law  of  special  assessments  for 
public  improvements  and  in  the  drainage  law  of  1913  means 
enhancement  in  value  by  reason  of  the  construction  of  such 
improvement.  (Oarrett  v.  City  of  St.  Louis,  25  Mo.  505,  69 
Am.  Dec.  478;  Metropolitan  etc.  Elevated  Co.  v.  Stickney,  150 
111.  362,  37  N.  E.  1098,  26  L.  R.  A.  773;  Page  &  Jones,  Taxa- 
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tion  by  Assessment,  sec.  654;  Walker  v,  Jameson,  140  Ind. 
591,  49  Am.  St.  222,  37  N.  E.  402,  39  N.  E.  869,  28  L.  R.  A. 
680;  2  Cooley  on  Taxation,  3d  ed.,  p.  1153;  Sears  v.  Board 
of  Aldermen  etc,  173  Mass.  71,  53  N.  E.  138,  43  L.  R.  A.  834.) 

See.  9a  added  to  the  drainage  law  by  Laws  1915,  chap.  42, 
is  to  be  construed  as  merely  an  addition  to  the  act  of  1913, 
and  should  be  harmonized  with  the  other  sections  so  far  as 
possible,  and  does  not  change  the  definition  of  the  word 
'Uands"  or  the  character  of  land  that  can  be  included  in  a 
drainage  district.  (Lewis'  Sutherland  Statutory  Construc- 
tion, sees.  368,  380;  Idaho  Const.,  art.  3,  sec.  18.) 

Assessments  for  local  improvements  such  as  those  involved 
here  must  be  levied  against  the  property  benefited  and  can- 
not be  levied  against  the  owners  of  such  property  personally. 
{Asberry  v.  Roanoke,  91  Va.  562,  22  S.  E.  360,  42  L.  R.  A. 
636;  Raleigh  v.  Peace,  110  N.  C.  32,  14  S.  E.  521,  17  L.  R.  A, 
330;  Elliott  V.  McCrea,  23  Ida.  524,  130  Pac.  785;  Macon  v. 
Patty,  57  Miss.  378,  34  Am.  Rep.  451;  Craw  v.  Tolona,  96  111. 
255,  36  Am.  Rep.  143;  Creighton  v.  Manson,  27  Cal.  613,  628 ; 
Ivanhoe  v.  Enterprise,  29  Or.  245,  45  Pac.  771,  35  L.  R.  A.  58 ; 
Brookings  v.  Nattuick,  22  S.  D.  322,  133  Am.  St.  927,  117 
N.  W.  376,  18  L.  R.  A.,  N.  S.,  1259.) 

A  legislative  declaration  that  what  is  not  a  benefit  in  fact 
is  a  benefit  in  law  is  arbitrary,  unconstitutional  and  void. 
(Thihaidt  v.  McHaney,  119  Ark.  188,  177  S.  W.  877;  Coffman 
V,  St.  Francis  Drainage  District,  83  Ark.  54,  103  S.  W.  179.) 

The  assessments  against  respondents  were  based  not  on  con- 
siderations of  benefit  to  them,  or  their  property,  but  solely 
upon  considerations  of  benefit  to  the  agricultural  lands  in  the 
district  by  reason  of  the  construction  of  the  drainage  system, 
and  SiS  such  these  assessments  amount  to  a  denial  of  due 
process  of  law  and  equal  protection  of  the  laws  and  to  a  tak- 
ing of  property  without  compensation.  {Myles  Salt  Co.  v. 
Board  of  Commrs.,  239  U.  S.  478,  36  Sup.  Ct.  204,  60  L.  ed. 
392;  Shaw  v.  Board  of  Commrs.,  138  La.  917,  70  So.  910; 
Blue  V.  Wentz,  54  Ohio  St.  247,  43  N.  E.  493 ;  Zinser  v.  Buena 
Vista  County  Supervisors,  137  Iowa,  660,  114  N.  W.  51; 
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Mason  v.  Fulton  County  Commrs.,  80  Ohio  St.  151,  131  Am. 
St.  689,  88  N.  E.  401,  24  L.  R.  A.,  N.  S.,  903.) 

B.  F.  Neal,  Amicus  Curiae. 

RICE,  J. — Drainage  District  No.  1,  Canyon  county,  wa» 
organized  by  order  of  tj^e  district  judge  in  March,  1915.  The 
commissioners  for  said  district  were  duly  appointed,  and  in 
due  time  their  report  was  filed  with  the  court,  in  which  re- 
port it  was  found  that  the  respondent.  Farmers'  Co-operative 
Irrigation  Company,  was  benefited  by  being  relieved  from  re- 
sponsibility for  damage  done  to  lower  lands  from  seepage  and 
saturation  by  irrigation  water  from  its  canals  and  the  neces- 
sity of  carrying  off  waste  water  to  the  extent  of  $100,000. 
An  assessment  was  levied  against  the  company  in  the  amount 
of  $20,000.  The  other  respondent,  the  Noble  Ditch  Company, 
was  found  to  be  benefited  for  the  same  reason  to  the  extent 
of  $50,000,  and  assessed  in  the  amount  of  $10,000.  The  tracts 
of  land  of  respondents  are  described  in  the  report.  The  re- 
spondent, Farmers'  Co-operative  Irrigation  Company,  has  a 
right  of  way  for  its  canal  within  the  district,  7.61  miles  in 
length  and  100  ft.  in  width.  The  respondent.  Noble  Ditch 
Company,  has  within  the  district  a  right  of  way  for  its  ditch, 
7.41  miles  in  length,  a  portion  of  which  is  100  ft.  in  width 
and  the  remainder  75  ft.  in  width. 

The  right  of  the  drainage  district  to  levy  assessments 
against  the  respondents  upon  the  tracts  of  lands  mentioned 
above  was  before  this  court  on  a  former  appeal  in  the  case 
of  In  re  Drainage  District  No.  1,  29  Ida.  377,  161  Pac.  315. 
It  was  there  directed  that  a  full  hearing  be  had  upon  the 
facts,  in  order  that  the  law  applicable  to  the  case  be  deter- 
mined. A  hearing  was  had  before  Hon.  Chas.  P.  McCarthy, 
one  of  the  judges  of  the  district  court  of  the  third  judicial 
district,  sitting  for  Hon.  E.  L.  Bryan,  judge  of  the  seventh 
judicial  district  in  and  for  Canyon  county.  The  court  filed 
its  findings  of  fact  and  conclusions  of  law  and  entered  judg- 
ment in  favor  of  remonstrants  and  respondents  and  dismissed 
the  proceedings  as  against  them.    The  commissioners  appealed 
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to  this  court,  and  the  appeal  is  on  the  judgment-roll  alone. 
Among  the  findings  of  fact  and  conclusions  of  law  to  be  con- 
sidered in  connection  with  this  appeal  are  the  following: 

''FINDINGS  OF  FACT. 

*'IV.  That  the  remonstrants  herein,  Noble  Ditch  Com- 
pany, Limited,  and  Farmers'  Co-operative  Irrigation  Com- 
pany, Limited,  are  corporations  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Idaho,  not  for 
profit,  but  for  the  purpose  of  more  conveniently  and  economi- 
cally maintaining  and  operating  canal  systems  and  distribut- 
ing water  therefrom  to  the  land  owners  who  actually  own  said 
canal  systems,  including  the  portions  thereof  lying  within  the 
boundaries  of  said  drainage  district,  and  who  organized  the 
remonstrants  and  constructed  said  canal  systems,  and  have  at 
all  times  used  said  systems  and  the  water  rights  in  connection 
therewith  for  their  sole  and  mutual  benefit  and  not  for  sale 
or  rental. 

**V.  That  the  agricultural  land  within  the  boundaries  of 
said  drainage  district,  being  all  the  land  lying  within  said 
district,  excepting  the  canals,  ditches  and  rights  of  way  within 
its  boundaries,  will,  when  all  irrigated,  contribute  16,000  acre- 
feet  of  seepage  water  per  year  to  the  wet  and  water-logged 
condition  of  the  lands  lying  within  the  boundaries  of  said 
district. 

**VI.  That  the  canal  of  the  remonstrant.  Farmers'  Co- 
operative Irrigation  Company,  Limited,  contributes  1,032  acre- 
feet  of  seepage  water  per  year  to  the  wet  and  water-logged 
condition  of  the  lands  lying  within  the  boundaries  of  said 
district. 

**VII.  That  the  canal  of  the  remonstrant.  Noble  Ditch 
Company,  Limited,  contributes  1,000  acre-feet  of  seepage 
water  per  year,  to  the  wet  and  water-logged  condition  of  the 
land  lying  within  the  boundaries  of  said  district 

**XI.  That  neither  of  said  remonstrants  received,  or  will 
receive,  any  special  benefit  or  benefits  from  the  proposed 
drainage,  or  the  construction  of  the  proposed  drainage  system. 
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''XII.  That  the  only  benefit  that  the  lands,  rights  of  way 
or  easements  of  the  remonstrants  herein  receive  from  the  pro- 
posed drainage  or  the  construction  of  the  proposed  drainage 
system  must  be  based  upon  the  physical  responsibility  for  con- 
tribution of  seepage  water  in  the  amount  set  forth  in  these 
findings." 

^'CONCLUSIONS  OF  LAW. 

"II.  That  the  said  acts  under  which  the  assessments  in 
question  were  levied  do  not  contemplate  the  inclusion  of  irri- 
gation canals,  such  as  those  of  the  remonstrants  herein,  and 
the  intention  of  the  legislature  in  enacting  said  acts  and  the 
express  language  clearly  exclude  irrigation  canals  such  as 
those  of  the  remonstrants  herein 

"IV.  That  the  benefit  contemplated  by  section  9a,  1915 
Sess.  Laws,  chap.  42,  p.  214,  and  received  by  remonstrants  in 
this  case,  k  a  general  benefit,  and  not  a  public  or  special  bene- 
fit, and  such  benefit  must  be  assessed  against  the  land  and  not 
against  the  person. 

"V.  That  if  it  should  be  held  that  canals  are  included 
under  said  section  9a,  then  the  assessment  against  the  remon- 
strants for  seepage  water  contributed  by  their  canals  should 
be  against  said  canals,  and  not  against  the  remonstrants  per- 
sonally. 

"VI.  That  physical  responsibility  for  the  contribution  of 
seepage  water  to  the  wet  or  water-logged  condition  of  land 
lying  within  the  boundaries  of  a  drainage  district  by  land 
owned  by  a  corporation  within  such  district,  is  not  a  special 
or  public  benefit  within  the  meaning  of  section  9  of  subdi- 
vision 5,  chap.  16,  1913  Sess.  Laws,  and  is  not  assessable 
against  such  corporation  personally. 

"VII.  That  neither  remonstrant  herein  is  subject  to  any 
liability  at  law  or  equity  by  reason  of  contribution  of  any 
seepage  water  to  the  wet  or  water-logged  condition  of  the  land 
lying  within  the  boundaries  of  said  drainage  district,  other 
than  any  liability  which  may  be  imposed  upon  it  by  the  drain- 
age law. 
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^'VIII.  That  in  leyying  aesessmeiits  againirt  the  lands, 
canals,  ditches  and  rights  of  way  within  the  boandaiies  of 
said  drainage  district,  the  board  of  drainage  eommissionen 
of  said  district,  should  have  taken  into  consideration  not  only 
the  relative  contribution  of  seepage  water,  but  also  the  en- 
hanced value  of  the  land  lying  within  the  boundaries  of  said 
district." 

The  drainage  district  law  under  which  this  action  arose  is 
chap.  16,  Sess.  Laws  1913,  p.  58.  Section  1  of  that  act  speci- 
fies what  land  shall  be  included  in  drainage  districts  as 
follows : 

**Any  portion  of  a  county  requiring  drainage  or  diking,  or 
both,  may  be  organized  into  a  drainage  district." 

Section  2  sets  forth  what  the  petition  to  form  such  drain- 
age district  shall  contain,  the  principal  requirements  being  as 
follows : 

**1.  The  object  for  the  organization  of  the  district 

'*2.  The  boundaries  thereof.   * 

**3.  Approximately  the  number  of  acres  of  land  to  be  bene- 
fited by  the  proposed  drainage  system. 

**4.  The  names  of  all  freeholders  residing  within  said  pro- 
posed district  so  far  as  known. 

**5.  The  names  and  postoflSce  addresses  of  owners  and  mort- 
gagees of  lands  within  the  proposed  district  so  far  as  known. 

"6.  A  description  of  the  proposed  system  of  drainage  or 
diking  or  both,  designating  the  point  or  points  if  any  there 
may  be  which  shall  be  the  outlet  or  outlets  for  the  drainage 
of  said  district. 

'*7.  The  general  route  over  which  the  main  ditch  or  ditches 
are  to  be  constructed. 

"8.  General  location  of  the  dike  and  levees  if  any  there  be. 

'*9.  The  further  fact  that  the  establishment  of  the  said  dis- 
trict and  proposed  system  of  drainage  will  be  conducive  to 
the  public  health,  convenience  or  welfare  or  increase  the  pub- 
lic revenue,  or  that  the  establishment  of  the  said  district  and 
eaid  system  of  drainage  and  reclamation  will  be  of  special 
benefit  to  the  majority  of  the  lands  in  acreage  included 
therein." 
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Section  3  provides  for  the  giving  of  notice  of  the  proposed 
hearing  upon  the  organization  of  the  drainage  district,  and 
also  provides  that — 

''  ....  Upon  final  hearing  said  judge  shall  make  such 
changes  of  the  proposed  boundaries  as  he  may  deem  to  be 
proper  and  shall  establish  and  define  such  boundaries,  and 
shall  ascertain  and  determine  the  approximate  number  of 
acres  of  land  which  will  be  benefited  by  said  proposed  drain- 
age system,  and  shall  find  whether  the  said  proposed  drain- 
age system  will  be  conducive  either  to  the  public  health,  wel- 
fare or  convenience,  or  increase  the  public  revenue,  or  be  of 
special  benefit  to  the  majority  of  the  land  included  within 
said  proposed  boundaries  of  said  district  as  established." 

Section  4  provides  that — 

''  ....  said  judge  of  the  district  court  of  the  county  in 
which  the  proposed  drainage  district  is  located,  if  he  finds 
said  proposed  drainage  system  to  be  conducive  either  to  the 
public  health,  welfare  or  convenience,  or  will  increase  the  pub- 
lic revenue,  or  be  of  special  benefit  to  the  majority  in  acreage 
of  the  lands  included  in  said  boundaries,  shall  declare  said 
district  duly  organized,  and  to  be  known  as  Drainage  District 

No.  of  the  county  of ,  in  the  State  of  Idaho,  and 

within  ten  days  thereafter  shall  appoint  three  drainage  com- 
missioners." 

Section  9  provides  for  the  report  of  the  drainage  commis- 
sioners, and  specifies  that  such  commissioners  shall  determine 
and  report  as  follows : 

''First:  Whether  the  starting  point,  route  and  terminus  of 
the  proposed  work  and  the  proposed  location  thereof,  is  or 
are  in  all  respects  proper  and  feasible  and  if  not,  what  is  or 
are  so. 

** Second:  The  estimated  cost  of  the  proposed  work,  includ- 
ing all  incidental  expenses  and  cost  of  proceedings  therefor. 

** Third:  The  probable  cost  of  keeping  the  same  in  repair 
after  the  work  is  completed. 

''Fourth:  What  lands  will  be  injured  thereby  and  the 
aggregate  amount  of  such  injuries;  and  they  shall  award  to 
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each  tract,  or  lot,  by  whomsoever  held,  the  amount  of  damage 
80  determined  by  them. 

''Fifth:  What  lands  will  be  benefited  by  the  construction 
of  the  proposed  work,  whether  the  benefits  will  equal  or  ex- 
ceed the  aggregate  cost  of  constructing  such  work,  including 
all  incidental  expenses,  costs  of  proceedings  and  damages; 
and  they  shall  apportion  and  assess  the  estimated  costs  of  the 
same  on  the  lands  so  benefited  by  setting  opposite  the  correct 
description  of  each  tract,  lot  or  easement,  the  portion  of  such 
cost  assessed  as  benefits  thereon.  And  if  any  particular  part 
of  the  work  so  proposed  to  be  done  shall  be  assessed  upon  any 
particular  tracts  or  lots  of  lands  or  upon  any  municipality  or 
corporation  they  shall  so  specify ;  and  if  any  municipality  or 
corporation  should  in  their  judgment  bear  a  part  of  the  ex- 
pense or  as  such  will  derive  a  public  or  special  benefit  from 
the  whole  or  any  part  of  such  proposed  work,  they  shall  so 
report  and  assess  the  amount  of  such  benefits. 

"Sixth:  Whether  the  proposed  district,  as  set  out  in  the 
petition  filed,  will  embrace  all  the  lands  that  may  be  damaged 
or  benefited  by  the  proposed  work,  and  if  not,  what  additional 
lands  will  be  benefited  or  damaged  and  the  amount  of  the 
benefits  or  damages  in  the  same  manner  as  though  such  lands 
were  included  in  such  original  petition." 

Section  10  provides: 

**If  the  commissioners  shall  find  after  the  investigation  re- 
ferred to,  that  the  costs,  expenses  and  damages  are  more  than 
equal  to  the  benefits  that  will  be  bestowed  upon  the  lands  to 
be  benefited,  they  shall  so  report  and  the  proceedings  shall  be 
dismissed.  But  if  the  commissioners  shall  report  that  the 
whole  cost  of  the  work  including  preliminary  surveys  and 
expenses,  legal  assistance  and  court  costs  will  be  less  than  the 
benefits  received  therefrom,  they  shall  so  report  to  the  court; 
and  the  court  shall  then  make  and  enter  an  order  fixing  a  time 
and  place  when  and  where  all  persons  interested  may  appear 
and  contest  the  confirmation  thereof." 

The  legislature  in  1915  passed  an  act,  "amending  chap.  16 
of  the  Laws  of  1913,  ....  by  adding  a  new  section  thereto 
to  be  known  as  section  9a  and  by  amending  sections  7  and  24 
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thereof."  (Seas.  Laws  1915,  p.  124.)  Section  2  of  this 
amendment,  which  includes  section  9a,  reads  as  follows : 

**Sec.  9a.  In  determining  the  amount  which  each  tract  of 
land  will  be  benefited  by  such  proposed  drainage  system  the 
commissioners  shall  consider  the  damage  done  to  low  land 
from  seepage  and  saturation  by  irrigation  water  from  high 
land  and  the  necessity  for  the  carrying  off  of  waste  water, 
and  such  high  lands  shall  be  considered  as  being  benefited  to 
the  extent  and  in  the  amount  that  such  lands  are  responsible 
for  damage  to  low  lands  from  seepage  and  saturation  by  irri- 
gation water." 

While  the  power  of  the  legislature  to  provide  for  the  or- 
ganization of  drainage  districts  is  not  directly  called  in  ques- 
tion, some  observations  relative  to  this  power  and  the  basis 
on  which  it  rests  may  be  pertinent.  In  the  case  of  Elliott  v. 
McCrea,  23  Ida,  524,  130  Pac.  785,  where  the  drainage  district 
law  was  first  under  consideration  by  this  court,  it  was  said 
that  such  law  was  an  exercise  of  the  power  of  the  state  for 
the  general  welfare.  In  Fallbrook  Irr.  Dist,  v.  Bradley,  164 
U.  S.  112, 17  Sup.  Ct.  56,  41  L.  ed.  369,  in  discussing  the  power 
of  the  state  legislature  to  provide  for  the  formation  of  irri- 
gation districts,  the  court  said : 

"The  case  does  not  essentially  differ  from  that  of  Hagar  v. 
Reclamation  Dist.  No,  108,  111  U.  S.  701,  4  Sup.  Ct.  663,  28 
L.  ed.  569,  where  this  court  held  that  the  power  of  the  legis- 
lature of  California  to  prescribe  a  system  for  reclaiming 
swamp-lands  was  not  inconsistent  with  any  provision  of  the 
federal  constitution.  The  power  does  not  rest  simply  upon 
the  ground  that  the  reclamation  must  be  necessary  for  the 
public  health.  That  indeed  is  one  ground  for  interposition  by 
the  state,  but  not  the  only  one.  Statutes  authorizing  drain- 
age of  swamp-lands  have  frequently  been  upheld  independ- 
ently of  any  effect  upon  the  public  health,  as  reasonable  regu- 
lations for  the  general  advantage  of  those  who  are  treated  for 
this  purpose  as  owners  of  a  common  property.  (Head  v. 
Amoskeag  Mfg,  Co,,  113  U.  S.  9,  5  Sup.  Ct.  441,  28  L.  ed.  889; 
Wurts  V,  Hoagland,  114  U.  S.  606,  5  Sup.  Ct.  1086,  29  L.  ed. 
229;  Cooley  on  Taxn.,  2d  ed.,  p.  617.)     If  it  be  essential  or 
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material  for  the  prosperity  of  the  community,  and  if  the  im- 
provement be  one  in  which  all  the  land  owners  have  to  a  cer- 
tain extent  a  common  interest,  and  the  improvement  cannot 
be  accomplished  without  the  concurrence  of  all  or  nearly  all 
of  such  owners  by  reason  of  the  peculiar  natural  condition  of 
the  tract  sought  to  be  reclaimed,  then  such  reclamation  may  be 
made  and  the  land  rendered  useful  to  all  and  at  their  joint 
expense.  In  such  case  the  absolute  right  of  each  individual 
owner  of  land  must  yield  to  a  certain  extent  or  be  modified 
by  corresponding  rights  on  the  part  of  other  owners  for  what 
is  declared  upon  the  whole  to  be  for  the  public  benefit." 

In  the  case  of  Billings  Sugar  Co.  v.  Fish,  40  Mont.  256,  20 
Ann.  Cas.  264,  106  Pac.  565,  26  L.  R.  A.,  N.  S.,  973,  we  find 
the  following: 

"Regarding  this  case  as  involving  an  important  principle 
of  constitutional  law,  and  one  of  particular  interest  to  all  of 
the  comparatively  new  states  of  the  Union,  we  have  quoted 
at  length  from  the  decisions  of  the  courts  of  other  states,  in 
order  to  illustrate  the  principle  seemingly  running  through 
all  the  cases,  that  the  constitutional  questions  involved  should 
be  decided  in  the  light  of  conditions  existing  in  the  particular 
state.  The  public  policy  of  the  different  states  has  been  dic- 
tated by  and  formulated  upon  such  considerations We 

know,  of  course,  that  Montana  contains  no  vast  areas  of 
swamp-lands ;  and  in  this  regard  the  physical  situation  is  dif- 
ferent from  that  upon  which  irrigation  laws  are  designed  to 
operate,  but  if  the  state  contains  any  considerable  area  of 
marshy  lands,  to  which  this  law  may  be  applied,  we  think  the 
principles  upon  which  the  two  kinds  of  reclamation  laws  must 
rest  for  their  validity  are  the  same.  The  mere  fact  that  our 
arid  lands  are  greatly  in  excess  of  our  marsh  lands  will  not 
alter  the  situation  so  as  to  necessitate  the  application  of  dif- 
ferent principles  of  law  to  the  two  cases.  We  must  presume 
that  the  legislature  in  its  wisdom  has  correctly  determined 
that  the  state  contains  marsh  lands  of  sufficient  area  to  war- 
rant the  conclusion  that  their  reclamation  by  drainage  will 
redound  to  the  public  welfare,  irrespective  of  any  considera- 
tion of  public  health." 
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Having  determined  that  the  public  welfare  requires  the 
organization  of  drainage  systems,  the  legislature  has  provided 
the  means  by  which  they  may  be  organized  and  the  agencies 
through  which  they  shall  perform  their  functions.  The  drain- 
age districts  provided  for  are  qumi  corporations,  being  public 
in  their  nature  and  designed  to  accomplish  purposes  condu- 
cive to  the  general  welfare.  Their  method  of  organization, 
their  structure  and  the  means  arid  agencies  by  which  they 
may  accomplish  their  purposes,  are  matters  addressed  solely 
to  the  legislative  discretion,  which  discretion  is  not  subject  to 
review  by  the  courts  except  to  determine  whether  such  legis- 
lation violates  some  constitutional  inhibition.  {Redamation 
Dist.  No.  70  v.  Shennan,  11  Cal.  App.  399,  105  Pac.  277.) 

The  drainage  district  law  of  1913,  as  it  stood  before  amend- 
ing, provided  for  assessments  for  the  costs  of  the  proposed 
works  according  to  the  benefits  received  by  each  tract  of  land 
assessed,  except  that  if  municipalities  or  corporations,  in  the 
judgment  of  the  commissioners,  should  bear  a  part  of  the 
expense,  or  as  such  would  derive  public  or  special  benefit  from 
the  whole  or  part  of  such  proposed  works,  they  should  so  re- 
port and  assess  the  amount  of  such  benefits.  Under  the  law 
of  1913  the  benefits  were  to  be  determined  upon  the  princi- 
ples governing  special  assessments  in  local  improvement  dis- 
tricts, and  were  required  to  be  levied  with  relation  to  the 
enhanced  value  of  the  tracts  assessed.  This  law  was  well 
adapted  to  the  operations  of  districts  where  swampy  condi- 
tions were  due  to  natural  causes.  ^  Page  &  Jones,  Taxn.  by 
Assessment,  sees.  651-653 ;  2  Cooley  on  Taxn.,  3d  ed.,  p.  1153 ; 
Garrett  v,  St.  Louis,  25  Mo.  505,  69  Am.  Dec.  475;  Metro- 
politan etc.  Ry.  Co.  v.  Stickney,  150  111.  362,  37  N.  E.  1098, 
26  L.  R.  A.  773 ;  Sewrs  v.  Board  of  Aldermen,  etc.,  173  Mass. 
71,  53  N.  E.  138,  43  L.  R.  A.  834.) 

The  object  sought  to  be  accomplished  by  the  addition  of 
section  9a  is  not  difficult  to  determine.  We  quote  from  the 
opinion  of  Mr.  Chief  Justice  Sullivan  in  the  former  appeal 
(29  Ida.  393,  161  Pac.  320),  as  follows: 

**It  seems  in  this  irrigated  country  the  question  of  drain- 
age is  now  confronting  almost  every  irrigated  section,  and 
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there  seem  very  cogent  reasons  for  a  return  to  the  former 
rule  above  stated  [referring  to  the  common-law  rule  here- 
after stated],  at  least  to  the  extent  of  assessing  lands  for  the 
construction  of  a  drainage  system  from  which  seepage  or  per- 
colation damages  or  injures  other  lands.  The  early  settlers 
of  the  arid  regions  were  not  confronted  with  the  question  of 
drainage,  but  time  and  experience  have  proven  that  a  drain- 
age system  is  absolutely  n^essary  where  large  areas  of  desert 
land  are  reclaimed  by  irrigation." 

And  again  29  Ida.,  at  p.  395,  161  Pac,  at  p.  321 : 
''It  is  a  well-recognized  fact  that  under  many  of  the  irri- 
gation systems  of  our  state  thousands  of  acres  of  land  which, 
were  reclaimed  from  an  arid  condition  and  which  for  a  time 
produced  valuable  crops  have  now  become  alkalined  or  water- 
logged, and  thus  ruined,  and  grow  nothing  but  willows  and 
tules  because  of  the  seepage  of  waters  from  canals  and  the 
irrigation  of  higher  lands.  And  it  certainly  is  not  the  public 
policy  of  the  state  to  permit  thousands,  if  not  hundreds  of 
thousands  of  acres  of  lands  that  were  once  productive,  to  be 
ruined  and  made  worthless,  and  leave  the  owners  thereof 
remediless." 

By  section  9a  the  purpose  was  to  require  lands  on  higher 
levels,  on  which  irrigation  water  might  be  brought  by  artifi- 
cial means  and  which  contributed  to  the  swampy  condition  of 
lower  lands  by  seepage  and  the  percolation  of  water  through 
the  soil,  to  be  assessed  in  a  just  amount  for  the  construction 
of  drainage  works  for  the  reclamation  of  such  lower  land. 
It  is  probable  that  the  legislature  was  not  considering  the 
question  of  legal  liability  for  damages  at  the  suit  of  private 
individuals,  and  certainly  it  was  not  considering  the  question 
as  to  whether  the  seepage  and  percolation  was  due  to  negli- 
gence of  the  person  bringing  irrigation  water  upon  the  higher 
lands.  By  section  9a  it  is  provided  that  such  high  land  shall 
be  considered  as  being  ** benefited"  to  the  extent  and  in  the 
amount  such  lands  are  responsible  for  damages  to  low  lands 
from  seepage  and  saturation  by  irrigation  water.  We  have 
no  doubt  of  the  power  of  the  legislature  to  provide  that  lands 
which  by  reason  of  artificial  irrigation  contribute  by  seepage 
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and  saturation  to  the  swampy  condition  of  lower  lands  shall 
contribute  their  just  proportion  of  the  cost  of  the  construc- 
tion of  drainage  works  for  the  reclamation  of  such  lower 
lands.  This  court  has  held  that  an  irrigation  district  may 
construct  drainage  works  as  a  necessary  complement  of  its 
irrigation  system.  (Bissett  v.  Pioneer  Irr.  Dist.,  21  Ida.  98, 
120  Pac.  461 ;  Pioneer  Irr.  Dist.  v.  Stone,  23  Ida.  344, 130  Pac. 
382 ;  Nampa  &  Meridian  Irr.  Dist.  v.  Petrie,  28  Ida.  227,  153 
Pac.  425.) 

Under  the  common  law  one  who  diverted  water  from  its 
natural  course  did  so  at  his  peril,  and  was  held  practically 
to  be  an  insurer  against  damage  which  might  result  from 
such  action.  (Fletcher  v.  Rylands,  h'.  R.  1  Exch.  265,  aflBrmed 
L.  R.  3  H.  L.  330;  1  Eng.  Rul.  Cas.  236;  Gorham  v.  Gross,  125 
Mass.  232,  28  Am.  Rep.  224 ;  Shipley  v.  Fifty  Associates,  106 
Mass.  194,  8  Am.  Rep.  318 ;  Wilson  v.  City  of  New  Bedford, 
108  Mass.  261,  11  Am.  Rep.  352;  Mairs  v.  Manhattan  Real 
Estate  Assn.,  89  N.  Y.  498.)  The  common  law  has  been  modi- 
fied and  relaxed  in  this  and  "other  arid  states,  so  that  the 
owner  of  an  irrigation  ditch  is  only  liable  for  damages  occur- 
ring to  others  as  a  result  of  hi?  negligence  or  unskillfulness 
in  constructing,  maintaining  or  operating  the  ditch.  (Mc- 
Carty  v.  Boise  City  Canal  Co.,  2  Ida.  225,  245,  10  Pac.  623 ; 
Stuart  V.  Nohle  Ditch  Co.,  9  Ida.  765,  76  Pac.  255 ;  City  of 
Boxdder  v.  Fowler,  11  Colo.  396,  18  Pac.  337 ;  Howell  v.  Big 
Horn  Basin  Colonization  Co.,  14  Wyo.  14,  81  Pac.  785,  1 
L.  R.  A.,  N.  S.,  596;  Fleming  v.  Lochwood,  36  Mont.  384,  122 
Am.  St.  375, 13  Ann.  Cas.  263,  92  Pac.  962, 14  L.  R.  A.,  N.  S., 
628;  Campbell  v.  Bear  River  etc.  Mining  Co.,  35  Cal.  679; 
Messenger  v.  Gordon,  15  Colo.  App.  429,  62  Pac.  959.)  It 
would  be  quite  within  the  power  of  the  legislature  to  restore 
the  rule  of  the  common  law  and  render  the  owner  liable  for 
any  damages  resulting  from  the  escapement  of  water  which 
he  brings  upon  his  land  by  artificial  means.  (Northpoint  C. 
I.  Co.  V.  Utah  S.  L.  C,  16  Utah,  246,  266,  67  Am.  St.  607,  52 
Pac.  168,  40  L.  R.  A.  851.)  No  difference  in  principle  exists 
in  this  respect  between  water  flowing  upon  the  surface  of  the 
soil   and  that  seeping  or  percolating  beneath  its  surface. 
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(Mallett  V.  Taylor,  78  Or.  208, 152  Pac.  873 ;  Parker  v.  Larun, 
86  Cal.  236,  21  Am.  St.  30,  24  Pac.  989.)     No  reason  is  ap- 
parent why  the  legislature  may  not  restore  the  commonJaw 
rule  in  part  or  for  some  purposes  only,  as  it  undertook  to  do 
in  section  9a.     But  it  is  claimed  that  this  liability  cannot  be 
enforced  by  assessment  against  the  land  under  the  denomina- 
tion of  '^ benefits";  that  assessments  for  benefits  could  only 
be  maintained  where  tracts  of  land  assessed  are  enhanced  in 
value,  and  many  cases  are  cited  to  that  effect.     Among  the 
authorities  so  cited  are  Garrett  v.  CUy  of  St,  Louis,  supra; 
Metropolitan  etc.  Ry.  Co.  v.  Stickney,  supra;  Walker  v.  Jame- 
son, 140  Ind.  591,  49  Am.  St.  222,  37  N.  E.  402,  39  N.  E.  869, 
28  L.  R.  A.  680;  Sears  v.  Board  of  Aldermen,  etc.,  supra. 
The  lawful  purpose  of  such  legislative  enactment  is  not  to  be 
defeated  through  any  technical  construction  of  the  language 
used.    The  practical  effect  of  requiring  assessments  to  be 
made  against  the  tract  of  land  as  a  benefit,  instead  of  creating 
a  personal  liability  of  the  owner  thereof,  is  to  relieve  the 
owner  of  the  tract  from  any  personal  liability.    By  a  proper 
exercise  of  the  police  power  of  the  state  the  owner  of  land 
might  be  held  personally  liable  for  any  damage  which  results 
from  his  action  in  bringing  water  upon  his  land  by  artificial 
means.     If  the  legislature  chose  to  provide  for  such  liability 
only  in  connection  with  drainage  districts  and  to  limit  assess- 
ments to  the  lands  only  and  relieve  the  owners  from  personal 
liability,  the  owners  cannot  be  heard  to  complain.    Nor  most 
the  legislation  be  held  invalid  because  the  legislature  in  terms 
provided  for  the  enforcement  of  a  liability  as  though  it  were 
a  special  benefit  to  the  lands  assessed,  although  the  ground 
for  the  liability  may  be  found  in  the  police    power  of   the 
state.     {Donnelly  v.  Decker,  58  Wis.  461,  46  Am.  Rep.  637, 
17  N.  W.  389.)     The  legislature  having  power  to  provide  for 
the  levy  of  the  assessment,  the   legislation  must  be  upheld, 
even  though  in  providing  for  the  execution  of  the  power  the 
legislature  may  have    confused    the    principles  upon  which 
the  assessment  was  to  be  based,  and  may  have  provided  in 
the  same  act  for  the  levy  of  assessments  on  the  basis  of  bene- 
fits received  and  responsibility  for  injuries  inflicted. 


Digitized  by  VjOOQIC 


Sept. '17.]    BuBT  V.  Farmers'  Co-operative  Irr.  Co.,  Ltd.   769 

Opinion  of  the  Oourt — ^Biee,  J. 

It  is  suggested  that  the  language  of  the  act  does  not  per- 
mit of  any  such  interpretation  as  we  have  given  it  above. 
Attention  is  called  to  section  10  of  the  1913  act  in  which  it 
is  provided  that  if  the  commissioners  find  that  the  cost,  ex- 
pense and  damages  are  more  than  equal  to  the  benefits  to  be 
bestowed  on  the  lands  to  be  benefited,  they  shall  so  report  and 
the  proceedings  shall  be  dismissed.  From  this  provision  it  is 
argued  that  it  necessarily  follows  that  benefits  mean  enhance- 
ment in  value  of  the  lands  of  the  district;  that  this  is  the 
only  basis  upon  which  benefits  to  be  received  can  be  estimated 
in  money.  A  drainage  district  is  a  public  qiuisi  corporation. 
It  lies  with  the  legislature  to  determine  when  and  under  what 
circumstances  the  public  welfare  requires  the  organization  of 
such  a  district.  Even  if  it  be  conceded  that  for  the  purpose 
of  determining  whether  a  drainage  district  shall  be  organized 
the  term  ''benefits"  shall  be  construed  to  mean  enhance- 
ment of  value  to  the  lands  included  within  the  proposed  dis- 
trict, it  does  not  follow  that  if  it  is  determined  that  the  con- 
ditions exist  which  justify  the  organization  of  a  drainage 
district,  the  same  meaning  must  be  applied  to  the  term  ''bene- 
fits" in  the  method  thereafter  employed  to  determine  how  the 
cost  of  the  construction  of  the  proposed  drainage  works  shall 
be  levied.  It  is  true  the  act  must  be  construed  as  a  whole, 
but  it  is  also  true  that  the  act  must  be  construed  so  as  to 
sustain  the  law,  if  it  can  be  done  without  doing  violence  to 
constitutional  limitations  and  at  the  same  time  give  effect  to 
the  evident  purpose  of  the  enactment. 

It  is  further  suggested  that  the  assessments  provided  for 
by  the  drainage  district  act  are  assessments  for  local  improve- 
ments, and  that  to  levy  assessments  on  any  other  basis  than 
that  of  enhanced  value  of  the  tracts  assessed  is  unconstitu- 
tional, as  being  the  taking  of  property  without  due  process 
of  law,  or  without  compensation  therefor,  and  many  cases 
are  cited  in  support  of  this  contention.  We  cite  as  illustra- 
tive of  the  principle  involved,  Myles  Salt  Co.  v.  Board  of 
Commrs.,  239  U.  S.  478,  36  Sup.  Ct.  204,  60  L.  ed.  392;  Shaw 
V.  Board  of  Commrs.,  138  La.  917,  70  So.  910. 
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We  do  not  consider  that  this  legislation  is  contrary  to  the 
constitutional  provisions  urged.  This  is  rather  the  exercise 
of  that  power  whereby  the  legislature  provides  the  method 
and  manner  by  which  one  may  so  use  his  own  property  as 
not  to  injure  that  of  another. 

It  is  clear  that  the  power  to  levy  assessments  against  tracts 
of  land  in  a  drainage  district  is  limited  to  the  tracts  of  land 
included  within  the  boundaries  of  such  district,  and  the  ques- 
tion then  arises  whether  under  the  statute  high  lands  not 
benefited  by  being  enhanced  in  value  may  properly  be  in- 
cluded within  the  drainage  district.  The  statute  opens  with 
the  declaration  that  any  portion  of  a  county  requiring  drain- 
age or  diking  or  both  may  be  organized  into  a  drainage  dis- 
trict. In  section  2  of  the  act  it  is  required  that  the  petition 
for  the  formation  of  the  drainage  district  must  state  that  the 
said  system  of  drainage  and  reclamation  will  be  of  special  ben- 
efit to  the  majority  of  the  lands  in  acreage  included  therein, 
and  in  section  3  of  the  act  the  district  judge  upon  the  hearing 
of  petition  is  required  to  find  whether  the  proposed  drainage 
system  will  be  conducive  to  the  public  health,  welfare  and 
convenience  or  increase  the  public  revenue,  or  be  of  special 
benefit  to  a  majority  of  the  lands  in  acreage  included  within 
the  boundaries  of  said  district  as  established.  In  section  9 
it  is  provided  that  the  report  of  the  commissioners  must 
state  whether  the  benefits  will  equal  or  exceed  the  aggregate 
cost  of  constructing  such  work,  including  all  incidental  ex- 
penses, costs  of  proceedings  and  damages,  and  in  section  10 
it  is  provided  if  the  commissioners  shall  report  that  the  whole 
cost  of  the  work,  including  preliminary  surveys  and  expenses, 
legal  assistance  and  court  costs,  will  be  less  than  the  benefits 
received  therefrom,  they  shall  so  report  to  the  court,  and  if 
the  commissioners  shall  find  after  the  investigation  referred 
to  that  the  costs,  expenses  and  damages  are  more  than  equal 
to  the  benefits  that  will  be  bestowed  upon  the  lands  to  be 
benefited,  they  shall  so  report  and  the  proceedings  shall  be 
dismissed.  Section  9a  provides  that  in  determining  the 
amount  each  tract  of  land  will  be  benefited  by  such  proposed 
drainage  system  the  commissioners  shall  consider  the  damage 
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done  to  low  land  from  seepage  and  saturation  by  irrigation 
water  from  high  land,  and  the  necessity  for  carrying  off  of 
waste  water,  and  such  high  lands  shall  be  considered  as  being 
benefited  to  the  extent  and  in  the  amount  that  such  lands  are 
responsible  for  damage  to  low  lands  from  seepage  and  satu- 
ration by  irrigation  water. 

It  must  be  remembered  that  all  questions  relating  to  the 
determination  of  whether  a  drainage  district,  which  is  a  public 
quasi  corporation,  shall  be  organized  or  not  are  questions 
directed  to  the  legislative  discretion.  What  lands  may  be 
included  and  what  lands  may  not  is  a  question  of  legislative 
discretion  and  has  to  do  with  the  structure  of  the  organiza- 
tion which  the  legislature  proposes  to  create  for  the  accom- 
plishment of  the  general  welfare,  and  is  a  question  entirely 
distinct  from  that  of  the  powers  of  a  district  after  its  forma- 
tion to  levy  assessments,  and  the  constitutional  limitations, 
if  any,  upon  such  powers.  It  will  be  noted  that  the  district 
may  be  organized  if  it  be  found  that  the  proposed  drainage 
system  will  be  of  special  benefit  to  the  majority  of  the  land 
in  acreage  included  within  its  boundaries.  It  is  therefore  not 
a  valid  objection  to  the  establishment  of  a  district  that  a 
minority  of  the  lands  in  acreage  within  its  boundaries  may 
receive  no  special  benefit  as  that  term  is  used  in  sections  1,  2, 
3,  9  and  10  of  the  act.  But  by  the  subsequent  inclusion  of 
section  9a  into  the  drainage  district  law  it  becomes  necessary 
to  re-examine  all  the  related  provisions  of  the  entire  act  in 
view  of  the  substance  inserted  therein  by  section  9a.  If  sec- 
tion 9a  is  within  the  power  of  the  legislature  to  enact,  it  is 
not  unreasonable  to  hold  that  the  meaning  of  the  word  **  bene- 
fit," as  used  in  that  section,  shall  give  color  to  the  meaning  of 
the  term  ** benefits"  as  used  in  all  related  provisions  through- 
out the  act.  It  is  evident  that  the  expression  **  requiring 
drainage  or  diking,"  in  section  1,  is  not  to  be  construed  as  a 
limitation  upon  the  area  or  character  of  land  to  be  included 
within  a  drainage  district,  for  the  judge  is  not  directed  to 
determine  whether  a  majority  of  the  land  requires  drainage 
or  diking,  but  to  determine  whether  a  majority  of  the  land 
in  acreage  will  be  specially  benefited  by  the  drainage  system. 
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As  under  section  9a  lands  may  be  considered  as  being  bene- 
fited to  the  extent  and  in  the  amount  that  such  lands  are 
responsible  to  low  lands  from  seepage  and  saturation  by  irri- 
gation water,  the  judge  of  the  court  may  take  that  respon- 
sibility for  seepage  and  saturation  into  account  in  determin- 
ing whether  a  majority  of  the  lands  included  therein  will  be 
specially  benefited  by  the  construction  of  the  works. 

There  can  be  no  constitutional  objection  to  including  lands 
in  drainage  districts  which  may  not  be  subject  to  assessment 
by  the  district.  As  to  whether  or  not  lands  included  shall 
thereafter  be  subject  to  assessment  by  the  district  is  a  ques- 
tion of  fact  to  be  determined  by  the  method  pointed  out  by 
the  law  itself.  The  law  provides  for  ample  notice  to  be  given 
and  ample  means  of  determining  the  fact,  and  therefore  the 
inclusion  of  land  within  a  district  does  not  in  that  respect 
deprive  one  of  his  property  without  due  process  of  law. 

Respondents'  contention  that  canals  or  rights  of  way  for 
canals  are  not  included  in  the  terms  of  section  9a  is  not  well 
taken.  Section  9  of  the  act  of  1913  provides  that  the  com- 
missioners ''shall  apportion  and  assess  the  estimated  costs  of 
the  same  on  the  lands  so  benefited  by  setting  opposite  the 
correct  description  of  each  tract,  lot  or  easement,  the  portion 
of  such  cost  assessed  as  benefits  thereon."  Section  9a  refers 
to  "tracts  of  land."  The  rights  of  way  of  respondents  are 
easements,  but  are  permanent  in  their  nature  and  are  of  such 
character  that  their  owners  have  exclusive  and  continuous 
possession  and  control  thereof.  (See  the  case  of  New  Mexico 
V,  United  States  Trust  Co.,  172  U.  S.  171,  19  Sup.  Ct.  128, 
43  L.  ed.  407.)  These  rights  of  way  are  capable  of  description 
and  may  properly  be  called  tracts  of  land.  It  was  without 
doubt  the  intention  of  the  law  to  provide  that  if  by  reason 
of  carrying  irrigation  water  through  canals  located  on  the 
rights  of  way  described  seepage  water  escaped  from  the 
rights  of  way  and  contributes  to  the  water-logged  condition 
of  the  land  in  the  proposed  drainage  district,  that  these  rights 
of  way  should  be  assessed  their  just  proportion  of  the  costs 
of  the  construction  of  the  drainage  works  the  same  as  other 
high  lands.    Under  the  plain  language  of  the  statute,  how- 


Digitized  by  VjOOQIC 


Sept.  17.]    BuBT  v.  Farmers'  Co-operative  Irb.  Co.,  Ltd.   773 

Opinion  of  the  Court — Bice,  J. 

ever,  the  assessment  must  be  made  against  the  tracts  of  land 
included  within  the  district  and  not  against  the  person  of 
the  owner. 

We  do  not  think  that  portion  of  subdivision  5  of  section  9 
of  the  drainage  district  act  of  1913  relating  to  assessments 
upon  municipalities  or  corporations  applies  to  such  a  situa^ 
tion  as  we  have  here.  The  public  and  special  benefits  re- 
ferred to  there  which  must  be  assessed  to  municipal  or  other 
corporations,  we  understand  has  reference  to  such  public 
benefits  as  draining  of  swamps  adjacent  to  a  city  or  village, 
or  schoolhouse,  or  the  drainage  of  public  roads  of  a  county, 
where  the  public  or  a  portion  thereof  is  especially  benefited, 
as  distinguished  from  a  benefit  to  a  tract  of  land.  These 
assessments  are  not  to  be  made  as  benefits  to  any  tract  of  land, 
but  are  to  be  made  upon  the  theory  of  public  benefits,  specially 
applicable  to  a  municipality  or  corporation,  for  which  it  is 
proper  that  the  municipality  or  corporation  should  be  as- 
sessed, such  assessment  to  be  paid  out  of  the  general  funds 
of  such  municipality  or  corporation. 

It  follows  from  the  foregoing  discussion  that  the  rights  of 
way  for  the  canals  belonging  to  the  respondents  are  sub- 
ject to  assessment  for  their  proper  portion  of  the  cost  of  the 
construction  of  the  drainage  works  of  the  district.  Appar- 
ently, however,  the  commissioners  of  the  district  did  not 
properly  use  all  the  elements  to  be  taken  into  consideration 
in  determining  what  that  proportion  should  be.  The  pro- 
portion should  not  be  determined  alone  by  the  amount  of 
seepage  water  which  causes  the  wet  and  water-logged  condi- 
tion of  the  low  lands  of  the  district.  The  low  lands  will 
be  enhanced  in  value  and  some  of  such  lands  may  be  greatly 
benefited  by  drainage  even  if  they  had  remained  in  their 
natural  condition.  Such  enhanced  value  should  be  taken  into 
consideration  in  finally  determining  the  proportion  of  the 
cost  each  tract  of  land  in  the  district  must  contribute  to  the 
construction  of  the  drainage  works. 

The  judgment  is  reversed  and  remanded  to  the  trial  court, 
with  directions  to  modify  its  findings  of  fact  and  conclusions 
of  law  and  determine  the  amount  of  the  assessment  to  be 
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levied  against  the  rights  of  way  of  the  respondents  in  ac- 
cordance with  the  views  herein  expressed.    No  costs  awarded. 

Morgan,  J.,  concurs. 

BUDGE,  C.  J.,  Concurring  in  Part  and  Dissenting  in  Part. 
I  concur  with  my  associates  to  the  extent  of  holding  that 
sec.  9a,  chap.  42,  Sess.  Laws  1915,  is  a  valid  and  constitutional 
exercise  of  the  police  power  by  the  legislature.  To  my  mind 
it  is  well  within  the  constitutional  power  of  tJie  legislature 
to  require  high  lands  or  even  canals  or  irrigation  systems  to 
contribute  to  the  reclamation  of  low  and  water-logged  lands 
to  the  extent  that  such  high  lands  and  canals  and  irrigation 
systems  are  responsible  for  damage  to  such  low  lands  from 
seepage  and  saturation  by  irrigation  water,  and,  as  has  been 
so  ably  indicated  in  the  majority  opinion,  the  constitution- 
ality of  such  an  act  is  supported  by  two  sound  legal  propo- 
sitions: First,  as  a  valid  exercise  of  the  police  power;  second, 
as  a  return  or  partial  return,  with  the  necessary  appropriate 
modifications,  to  the  common-law  liability,  long  since  departed 
from  in  the  arid  states,  under  the  general  power  of  the  legis- 
lature to  define  the  public  policy  of  the  state  as  changing 
conditions,  in  its  wisdom,  seem  to  warrant,  and  to  continue  in 
force,  abrogate  or  return  to  operation  the  prinr'nles  of  the 
common  law  in  whole  or  in  part,  whether  departed  from  by 
judicial  fiat  or  legislative  enactment. 

I  am  unable  to  concur,  however,  in  that  portion  of  the 
majority  opinion  which  holds  that  the  words  "high  land"  and 
**high  lands"  as  used  in  sec.  9a  were  intended  to  include 
canals  and  irrigation  systems.  Neither  do  I  think  that  canals 
or  rights  of  way  for  canals  are  ** tracts  of  land"  within  the 
meaning  of  the  act  of  1913,  or  sec.  9a,  amendatory  thereof  in 
the  laws  of  1915,  but  the  words  "tract  of  land"  refer  to 
tracts  of  lands  as  commonly  understood.  That  is  to  say, 
if  one  were  speaking  of  tracts  of  lands  one  would  not  be 
understood  to  mean  canals  or  rights  of  way  for  canals,  no 
more  than  one  would  be  understood  to  mean  canals  or  rights 
of  way  for  canals,  if  speaking  of  "high  land,"  "high  lands" 
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or  **low  lands,'*  as  such  terms  are  used  and  understood  in 
their  common  acceptation.  These  words  cam  have  no  possible 
reference  to  canals  or  rights  of  way  for  canals.  The  legis- 
lature could,  in  my  judgment,  use  no  language  which  would 
have  more  clearly  excluded  canals  and  rights  of  way  for 
canals,  from  assessments  by  a  drainage  district  than  that 
employed  in  the  act.  As  I  understand  it,  it  is  conceded  that 
the  drainage  act  of  1913,  rendered  liable  to  assessment  only 
such  land  within  a  drainage  district  as  required  drainage  or 
diking  or  both,  and  which  was  in  need  of  and  would  be  ac- 
tually benefited,  by  enhancing  its  value,  by  drainage.  And 
a  careful  study  of  sec.  9a  convinces  me  that  it  was  the  inten- 
tion of  the  legislature  to  subject  all  high  lands  irrigated 
within  such  drainage  district  to  assessment,  irrespective  of 
its  enhancement  in  value,  but  which  contributed  by  reason 
of  its  irrigation  to  the  seepage  or  water-logged  condition  of 
low  lands. 

The  exact  wording  of  sec.  9a  is  as  follows:  "Sec.  9a.  In 
determining  the  amount  which  each  tract  of  land  will  be 
benefited  by  such  proposed  drainage  system  the  commissioners 
shall  consider  the  damage  done  to  low  land  from  seepage 
and  saturation  by  irrigation  water  from  high  land,  and  the 
necessity  for  the  carrying  off  of  waste  water,  and  such  high 
lands  shall  be  considered  as  being  benefited  to  the  extent  and 
in  the  amount  that  such  lands  are  responsible  for  damage 
to  low  lands  from  seepage  and  saturation  by  irrigation  water." 

To  my  mind  the  words  **high  land"  and  **high  lands"  as 
they  appear  in  the  above  section  clearly  refer  to  irrigated 
lands.  Had  the  legislature  intended  to  include  canals  and 
irrigation  systems  in  this  section  the  language  of  the  section 
would  have  so  stated  in  clear  and  unmistakable  terms.  Coun- 
sel have  by  way  of  analogy  called  our  attention  to  sec.  1,  art. 
IV,  chap.  147,  Montana  Sess.  Laws,  1915.  The  distinction 
between  this  section  of  the  Montana  law  and  sec.  9a  of  our 
own  law  is  so  marked  and  tends  to  illustrate  so  clearly  the 
point  at  which  my  associates  and  myself  diverge  that  I  am 
constrained  to  set  forth  at  length  the  material  portion  of  the 
Montana  section,  as  follows: 
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"Art.  IV,  Section  1 In  apportioning  such  cost  to 

defray  the  expenses  involved  in  the  construction  of  the  drain, 
the  following  principles  shall  be  regarded,  and  assessments 
made  in  accordance  therewith : 

"All  lands  which  are  swampy,  bogged  or  water-logged  and 
will  be  relieved  and  improved  by  virtue  of  the  construction  of 
the  drain; 

"All  lands  which  are  becoming,  or  are  liable  to  become, 
swampy,  bogged,  or  water-logged,  and  which  the  construc- 
tion of  the  drain  will  prevent  from  being  thus  affected ; 

"All  lands  included  within  the  watershed  of  the  drain; 

"All  lands  from  which  surface  or  seepage  waters  will  enter 
the  drain,  or  can  be  conducted  into  the  drain ; 

"All  lands  upon  which  or  through  which,  surface  or  seep- 
age water  will  be  prevented  from  flowing,  or  can  be  prevented 
from  flowing  by  virtue  of  the  construction  of  the  drain; 

"All  lands  which  will  sustain  any  direct  benefit  of  any 
kind  or  character  whatsoever,  other  than  that  sustained  by 
all  other  lands  in  the  same  vicinity ; 

"All  railways,  whether  operated  by  steam,  electricity  or 
otherwise,  whose  right  of  way  or  roadbed  will  be  benefited  or 
can  be  benefited  by  reason  of  the  construction  of  the  drain ; 

"All  owners  of  irrigation  ditches  or  canals  from  which 
water  seeps,  drains  or  wastes  to,  upon  or  through  lands  in- 
cluded within  the  district  served  by  the  drain;  ....  " 

It  will  be  noticed  that  the  above  act  specifically  includes  not 
only  swampy,  bogged  or  water-logged  lands  or  lands  which 
were  liable  to  become  so,  all  lands  within  the  watershed  of 
the  drain,  all  lands  from  which  seepage  will  enter  the  drain, 
all  lands  where  surface  or  seepage  water  will  be  prevented 
from  flowing,  lands  which  will  sustain  any  direct  benefit,  rail- 
way rights  of  way  or  roadbeds  that  will  be  benefited,  which 
would  seem  to  include  every  character  of  land  which  could 
be  included  within  the  boundaries  of  a  drainage  district,  but 
specifically  inserted  the  provision,  "all  owners  of  irrigation 
ditches  or  canals  from  which  water  seeps,  drains  or  wastes  to, 
upon  or  through  lands  included  within  the  district  served  by 
the  drain."    It  would  have  been  an  easy  matter  for  our  own 
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legislature  to  have  specified  in  a  like  or  similar  manner  irri- 
gation ditches  or  canals,  if  such  had  been  the  intention,  and 
the  fact  that  this  was  not  done  persuades  me  that  the  legis- 
lature did  not  intend  to  include  canals  or  irrigation  systems. 

I  think  we  should  presume  that  the  legislature  used  the 
words  **high  land"  and  **high  lands"  as  such  words  are 
commonly  understood  and  in  their  ordinary  acceptation. 
Irrigation  systems  and  canals  have  a  commonly  accepted  sig- 
nificance and  no  one  would  ordinarily  understand  that  by  the 
use  of  the  term  "high  lands"  canals  or  irrigation  systems 
were  intended.  As  I  have  indicated,  I  do  not  doubt  the  au- 
thority of  the  legislature  to  include  irrigation  systems  and 
canals  and  to  make  them  respond  according  to  the  measure 
of  their  physical  responsibility  along  with  high  lands  and 
low  lands,  if  such  w^ere  the  intent,  but  in  so  doing  some  ap- 
propriate language  should  be  used  which  on  its  face  would 
bear  that  interpretation.  It  should  be  remembered  that  ap- 
pellant seeks  to  assess  respondents'  irrigation  canals,  not  only 
in  the  absence  of  resulting  benefits,  but,  on  the  contrary,  for 
the  creation  of  a  drainage  system,  which,  in  all  probability, 
will  result  in  a  positive  detriment  to  the  canals,  by  reason  of 
increased  loss  from  seepage.  If  such  special  assessments  are 
to  be  imposed  under  the  police  power,  or  for  the  general  wel- 
fare, or  upon  the  theory  that  one  should  so  use  his  own  prop- 
erty as  not  to  injure  his  neighbor,  there  should  be  express 
and  positive  statutory  authority  for  so  doing,  and  nothing 
should  be  left  to  implication.  **  Judicial  judgment  should  not 
be  substituted  lightly  for  legislative  judgment." 

I  cannot  bring  myself  to  ^believe  that  the  legislature  in  using 
the  words  '*high  land"  and  "high  lands"  ever  intended  to 
include  therein  or  to  mean  thereby  canals  or  irrigation  sys- 
tems, and  I  do  not  feel  that  what  to  my  mind  is  the  plain 
and  unmistakable  meaning  of  the  language  used  should  be 
extended  either  by  implication  or  by  judicial  construction. 
In  order  to  make  sec.  9a  mean  what  the  majority  opinion  has 
interpreted  it  tt>  mean,  it  seems  to  me  that  it  is  necessary  by 
a  process  of  judicial  construction  to  read  into  the  act  language 
similar  to  that  used  in  the  Montana  act  above  quoted,  namely, 
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"all  owners  of  irrigation  ditches  or  canals  from  which  water 
seeps,  drains  or  wastes  to,  upon  or  through  lands  included 
within  the  district  served  by  the  drain. "  This  I  am  unable  to 
do.  Viewing  the  question  in  this  light,  I  have  felt  constrained 
to  record  my  dissent. 

The  judgment  of  the  trial  court,  excluding  the  canal  com- 
panies and  relieving  them  from  liability  to  assessment,  should 
be  affirmed. 


(Petition  for  rehearing  denied.) 


(October  2,  1917.) 

HARRY  KELLY,  as  Administrator  of  the  Estate  of  IRA  L. 
DAVIS,  Deceased,  Respondent,  v.  THE  LEMHI  IRRI- 
GATION AND  ORCHARD  COMPANY,  LIMITED,  a 
Corporation,  Appellant 

[00  Pac.  000.] 

Instructions — Master  and    Servant — Death   by   Wrongful   Act 

Loss   of   Oompanionship  as   Element  of  Damage — Collateral 
Heirs. 

1.  "All  instructions  given  in  a  case  must  be  read  and  considered 
together  and  where,  taken  as  a  whole,  they  correctly  state  the  law 
and  are  not  inconsistent,  but  may  be  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury  gave  due  consideration  to 
the  whole  charge  and  was  not  misl^  by  an  isolated  portion  which, 
considered  alone,  does  not  fully  and  clearly  state  the  law  applicable 
to  the  facts  in  the  case."  (State  v.  Curtis,  30  Ida,  537,  165  Pac 
999.) 

2.  A  master  is  liable  if  an  injury  to  a  servant  results  from  his 
failure  to  provide  the  servant  with  reasonably  safe  implements  and 
appliances,  even  though  there  is  also  negligence  of  a  fellow-servanty 
if  the  two  concur  as  a  proximate  cause  of  the  injury. 

3.  In  an  action  brought  under  sec.  4100,  Rev.  Codes,  if  it  be 
shown  that  the  heirs  have  suffered  substantial  injury  through  the 
loss  of  the  companionship  and  society  of  the  deceased,  then  such  loss 
may  be  considered  by  the  jury  in  estimating  the  damages.     This  is 
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true  even  though  the  heirs,  for  whose  benefit  the  aetion  is  brought, 
are  not  relatives  in  the  direct  line  but  collateral.  The  close  relation 
and  companionship  are  not  implied  from  the  mere  fact  of  relation- 
ship, but  must  be  shown  by  the  evidence. 

[As  to  duty  of  master  to  furnish  servant  with  safe  means  and 
appliances  with  which  to  work,  see  notes  in  92  Am.  Dec.  213;  21 
Am.  Bep.  579.] 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District,  for  Lemhi  County.    Hon.  J.  M.  Stevens,  Judge. 

Action  for  damages.  Judgment  for  plaintiflE.  Reversed 
conditionally. 

E.  W.  Whitcomb  and  Stevens  &  Clute,  for  Appellant. 

No  evidence  was  given  showing  that  the  collateral  heirs 
suffered  any  damages.  Such  heirs  must  prove  probable  loss 
or  their  recovery  will  be  limited  to  nominal  damages.  (Biirk 
v.  Areata  &  Mad  River  R.  Co,,  125  Cal.  364,  73  Am.  St.  52,  57 
Pac.  1065.) 

The  entire  evidence  did  not  show  any  negligence  on  the 
part  of  the  defendant  company,  and  it  was  shown  by  the  evi- 
dence that  if  the  accident  was  due  to  anyone's  negligence,  it 
was  to  the  negligence  of  the  fellow-workmen  of  the  deceased. 
{New  Pittsburg  Coal  etc.  Co.  v.  Peterson,  136  Ind.  398,  43  Am. 
St.  327,  35  N.  E.  7;  Larsen  v.  LeDoux,  11  Ida.  49,  81  Pac. 
600;  Smith  v.  Potlatch  Lumber  Co.,  22  Ida.  782,  128  Pac.  546 ; 
Ell  V.  Northern  Pac.  R.  R.  Co.,  1  N.  D.  336,  26  Am.  St.  621, 
t8  N.  W.  222,  12  L.  R.  A.  97;  McKUlop  v.  Superior  Ship- 
building Co.,  143  Wis.  454,  127  N.  W.  1053 ;  Keenan  v.  New 
York  &  Lake  Erie  Western  R.  Co.,  145  N.  Y.  190,  45  Am.  St. 
604,  39  N.  E.  711 ;  McKinnon  v.  Norcross,  148  Mass.  533,  20 
N.  E.  183,  3  L.  R.  A.  320 ;  Bagley  v.  Consolidated  Oas  Co., 
5  App.  Div.  432,  39  N.  Y.  Supp.  302;  Kliegel  v.  Weisel 
cfc  Vilter  Mfg.  Co.,  84  Wis.  148,  53  N.  W.  1119.) 

Instructions  Nos.  4  and  27  were  wrong  and  misleading,  for 
the  reason  that  they  in  no  sense  are  restrictive  as  to  the 
amount  of  damages  which  the  jury  were  entitled  to  assess. 
{Eolt  V.  Spokane  etc.  P.  R.  Co.,  3  Ida.  703,  711,  35  Pac.  39; 
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Burk  v.  Areata  dc  Mad  River  R.  R.  Co.,  supra;  Morgan 
V.  Southern  Pac.  Co.,  95  Cal.  510,  29  Am.  St.  143,  30  Pac.  603, 

17  L.  R.  A.  71;  Green  v.  Southern  Pac.  Co.,  122  Cal.  563,  55 
Pac.  577;  HUlehrand  v.  Standard  Biscuit  Co.,  139  Cal.  233, 
73  Pac.  163 ;  Ruppel  v.  United  Railroads  of  San  Francisco, 
1  Cal.  App.  666,  82  Pac.  1073 ;  Simoneau  v.  Pac.  Electric  By. 
Co.,  159  CaL  494,  115  Pac.  320,  2  N.  C.  C.  A.  137;  In  re  Cdif. 
&  Imp.  Co.,  110  Fed.  670;  Christensen  v.  Floriston  Pulp 
&  Paper  Co.,  29  Nev.  552,  92  Pac.  210.) 

Where  the  next  of  kin  are  collateral  kindred  of  the  de- 
ceased, and  have  not  received  pecuniary  aid  from  him  and 
are  not  in  a  situation  to  require  it,  only  nominal  damages 
can  be  recovered.  {Rhoads  v.  Chicago  cfe  Alton  R,  R.  Co., 
227  111.  328,  10  Ann.  Cas.  Ill,  81  N.  E.  371,  11  L.  R.  A, 
N.  S.,  623;  Wabash  R.  Co.  v.  Cregan,  23  Ind.  App.  1,  54  N.  E. 
767 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Drumm,  32  Ind.  App. 
547,  70  N.  B.  286 ;  Atchison,  T.  &  Smte  Fe  R.  Co.  v.  Weber,  33 
Kan.  543,  52  Am.  Rep.  543,  6  Pac.  877;  Howard  v.  Delaware 
&  Hudson  Canal  Co.,  40  Fed.  195,  198,  6  L.  R.  A.  75;  FcHke- 
nau  V.  Rowland,  70  111.  App.  20 ;  City  of  Chicago  v.  Scholten, 
75  111.  468;  Romeo  v.  Western  Coal  iSk  M.  Co.,  157  111.  App. 
67 ;  Chicago  &  N.  W.  Ry.  Co.  v.  Swett,  45  111.  197,  92  Am.  Dec 
206;  Munroe  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515, 

18  Am.  St.  248,  24  Pac.  303;  Pepper  v.  Southern  Pac. 
Co.,  105  CaL  389,  38  Pac.  974;  Oolden  v.  Spokane  etc.  R.  Co., 
20  Ida.  531,  118  Pac.  1077;  Pool  v.  Southern  Pac.  Co.,  7  Utah, 
303,  26  Pac.  654.) 

A.  C.  Cherry  and  John  H.  Padgham,  for  Respondent. 

We  insist  upon  the  definition  of  the  word  "pecuniary" 
adopted  by  the  supreme  court  of  Idaho,  and  the  supreme  court 
of  the  United  States,  and  contend  that  loss  of  companionship 
of  a  brother  is,  in  fact,  a  pecuniary  loss. 

Sec.  4100,  Rev.  Codes,  does  not  limit  the  damages  to  pecun- 
iary loss,  and  does  not  refer  in  any  way  to  pecuniary  loss  or 
pecuniary  damages,  but  provides  that  '*such  damages  may  be 
given  as  under  all  the  circumstances  of  the  case  may  be  just." 
For  the  court  to  interpolate  into  the  statute  that  damages  can 
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be  given  only  when  the  loss  of  money  is  alleged  and  shown  by 
evidence  would  be  judicial  legislation.  {Holt  v.  Spokane  etc. 
B.  Co.,  3  Ida.  703,  35  Pac.  39;  Anderson  v.  Great  Northern 
R.  Co.,  15  Ida.  513,  99  Pac.  91;  Nehrbas  v.  Central  Pac.  B. 
Co.,  62  Cal.  320;  Beeson  v.  Oreen  Mt.  0.  M.  Co.,  57  Cal.  20; 
Illinois  Cent.  B.  Co.  v.  Barron,  5  Wall.  (72  U.  S.)  90, 18  L.  ed. 
591;  HougJikirk  v.  President,  etc.,  92  N.  T.  219,  225,  44  Am. 
Rep.  370;  Chicago  v.  Major,  18  111.  349,  68  Am.  Dec.  553.) 

In  the  following  cases  it  is  distinctly  held  that  loss  of  society 
is  pecuniary  loss:  Peters  v.  Sovihem  Pac.  Co.,  160  Cal.  48, 
70,  116  Pac.  400;  Hale  v.  San  Bernardino  Valley  Traction 
Co.,  156  Cal.  713,  716,  106  Pac.  83;  Clark  v.  Tulare  Lake 
Dredging  Co.,  14  Cal.  App.  414,  434,  112  Pac.  564;  Evarts 
V.  Santa  Barbara  Consol.  B.  Co.,  3  Cal.  App.  712,  714,  86  Pac. 
830;  Mize  v.  Bocky  Mt.  Bell  Tel.  Co.,  38  Mont.  521,  535,  129 
Am.  St.  659,  16  Ann.  Cas.  1189,  100  Pac.  971. 

The  reasonable  expectation  of  pecuniary  benefit  to  the  next 
of  kin  by  inheritance,  or  otherwise,  from  the  continuance  in 
life  of  the  deceased  was  the  proper  measure  of  damages. 
{Dickens  v.  New  York  C.  B.  Co.,  23  N.  Y.  158;  Kane  v.  Mit- 
cKell  Trans.  Co.,  90  Hun,  65,  35  N.  T.  Supp.  581;  Kelly 
V.  Twenty  Third  St.  By.  Co.,  14  Daly  (N.  Y.),  418;  Holmes 
V.  Oregon  &  C.  B.  Co.,  6  Sawy.  275,  5  Fed.  523 ;  Holland  v. 
Brown,  13  Sawy.  284,  35  Fed.  43;  Pennsylvania  B.  Co.  v.  Mo- 
Closkey's  Admr.,  23  Pa.  526.) 

In  order  for  the  negligence  of  fellow-servants  to  defeat  an 
action  of  this  kind,  it  must  appear  that  the  death  was  caused 
solely  by  the  negligence  of  fellow-servants.  If  the  negligence 
of  the  master  commingles  with  that  of  a  fellow-servant  of  the 
deceased,  the  master  is  liable.  (4  Thomp.  Neg.,  sees.  4856, 
4858 ;  Kennedy  v.  Grace  &  Hyde  Co.,  92  Fed.  116.) 

A  master  must  indemnify  a  servant  who  is  injured  by  the 
negligence  of  a  fellow-servant,  when  the  delinquency  consists 
in  a  failure  to  discharge  properly  either  the  function  of  fur- 
nishing the  instrumentalities  with  which  the  business  is 
carried  on  or  the  function  of  keeping  those  instrumentalities 
up  to  the  legal  standard  of  safety  while  they  continue  to  be 
used.     {Hough  v.  Texas  &  Pac.  B.  B.  Co.,  100  U.  S.  213,  25 
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L.  ed.  612;  Northern  Pac.  R.  Co,  v.  Herbert,  116  U.  S.  643,  6 
Sup.  Ct.  590,  29  L.  ed.  755 ;  Northern  Pac.  R.  Co.  v.  Peterson, 
162  U.  S.  346,  16  Sup.  Ct.  843,  40  L.  ed.  994.) 

The  master  owes  the  duty  to  his  servant  to  use  ordinary 
care  and  diligence  to  provide  such  sound  and  sufficient  appli- 
ances or  instrumentalities  as  are  reasonably  calculated  to  in- 
sure the  safety  of  the  servant  in  performing  the  service,  to 
discover  and  repair  any  defect  therein,  and  to  provide  a  rea- 
sonably safe  place  in  which  to  perform  the  service ;  and  if  he 
fail  in  either  of  these  respects,  and  injury  result  to  the  servant 
because  of  such  failure,  the  master  will  be  liable.  (4  Thomp- 
son on  Neg.,  sees.  3986-3988.) 

Collateral  heirs  may  sue  and  recover  substantial  damages  in 
a  case  of  this  kind.  {Whitley  v,  Spokane  etc.  R.  Co.,  23  Ida. 
642,  132  Pac.  121;  St.  Louis  etc.  R.  Co.  v.  Moore,  101  Miss, 
768,  Ann.  Cas.  1914B,  597,  58  So.  471,  39  L.  R.  A.,  N.  S.,  978; 
Florida  etc,  R.  Co.  v.  Foxworth,  41  Fla.  1,  79  Am.  St.  149,  25 
So,  338;  Mize  v.  Rocky  Mt.  Bell  Tel.  Co.,  38  Mont.  521,  129 
Am.  St.  659, 16  Ann.  Cas.  1187, 100  Pac.  971.) 

McCarthy,  District  Judge. — This  is  an  action  brought  by 
Harry  Kelly,  as  administrator  of  the  estate  of  Ira  L.  Davis,  de- 
ceased, against  the  Lemhi  Irrigation  and  Orchard  Company. 
It  is  charged  in  the  complaint  that  the  defendant  wrongfully 
caused  the  death  of  the  deceased  while  in  its  employ  by  pro- 
viding the  crew,  of  which  he  was  a  member,  with  a  hay  derrick 
which  was  unsafe  and  defective  in  certain  particulars  expressly 
set  forth ;  that  by  reason  of  such  defects  said  derrick  fell  and 
inflicted  injuries  upon  deceased  from  which  he  died.  The  evi- 
dence  shows  that  four  married  sisters  and  two  older  brothers 
are  the  sole  heirs  of  the  deceased.  There  is  no  evidence  that 
any  of  said  brothers  or  sisters  were  in  any  way  dependent, 
financially,  upon  the  deceased  or  had  ever  received  any  finan- 
cial aid  from  him,  nor  does  the  evidence  show  any  likelihood 
that  they  would  have  received  any  such  aid  in  the  future. 
In  fact,  the  complaint  does  not  contain  any  allegation  that  the 
heirs  ever  had  received  or  ever  expected  to  receive  financial 
aid.  The  complaint  alleges  that  the  heirs  were  entitled  to 
the  society,  companionship,  help  and  advice  of  their  brother 
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and  that  by  reason  of  the  negligence  of  the  defendant  they 
have  been  deprived  of  his  society,  companionship,  help  and 
advice.  The  jury  found  a  verdict  for  $2,500.  Under  the 
evidence  the  verdict  must  have  been  based  upon  the  loss  to 
the  heirs  of  his  companionship  and  society,  as  there  was  no 
evidence  of  any  other  loss. 

The  case  is  in  this  court  on  appeal  from  an  order  of  the 
district  court  denying  a  motion  for  a  new  trial.  The  principal 
specifications  of  error  are :  The  giving  of  certain  instructions 
by  the  court;  the  refusal  to  give  certain  instructions  requested 
by  appellant;  that  excessive  damages  have  been  given  under 
influence  of  passion  and  prejudice,  as  no  evidence  appears 
showing  that  the  collateral  heirs,  for  whose  benefit  the  suit  was 
brought,  suffered  any  damages  whatsoever;  and  that  the  evi- 
dence is  insufficient  to  show  actionable  negligence  on  the  part 
of  appellant. 

Appellant  specifies  as  error  instruction  numbered  21,  as 
follows:  **It  is  not  necessary  for  the  plaintiff  to  prove  all 
the  acts  of  negligence  charged  against  the  defendant  in  the 
complaint.  If  he  (the  plaintiff)  proves  any  one  of  the  alle- 
gations of  negligence,  and  the  plaintiff's  intestate,  Ira  L. 
Davis,  deceased,  was  without  fault,  it  is  sufficient.*' 

In  speaking  of  **the  acts  of  negligence,"  the  court  clearly 
refers  to  the  different  defects  in  the  hay  derrick  which  are 
expressly  set  forth  in  the  complaint.  If  this  instruction 
stood  alone  it  might  be  prejudicial,  but  the  prejudicial  effect 
of  it  is  removed  when  it  is  read  in  connection  with  other  in- 
structions which  explain  just  what  the  plaintiff  must  show 
in  order  to  prove  actionable  negligence  on  the  defendant's 
part. 

''All  instructions  given  in  a  case  must  be  read  and  con- 
sidered together  and  where,  taken  as  a  whole,  they  correctly 
state  the  law  and  are  not  inconsistent,  but  may  be  reason- 
ably and  fairly  harmonized,  it  will  be  assumed  that  the  jury 
gave  due  consideration  to  the  whole  charge  and  was  not  mis- 
led by  an  isolated  portion,  which,  considered  alone,  does  not 
fully  and  clearly  state  the  law  applicable  to  the  facts  in  the 
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case."  (State  v.  Curtis,  30  Ida.  537,  165  Pac.  999,  and  caaes 
there  cited.) 

Appellant  claims  there  was  not  sufficient  evidence  to  show 
negligence  on  its  part  and  that  the  evidence  shows  the  fall 
of  the  derrick  was  caused  by  the  negligence  of  a  fellow- 
servant  of  the  deceased  who  was  operating  it.  The  rule  ia 
well  established  that  the  master  is  liable  if  an  injury  to  a 
servant  results  from  the  master's  failure  to  provide  the  ser- 
vant with  reasonably  safe  implements  and  appliances,  even 
though  there  is  also  negligence  of  a  fellow-servant,  if  the 
two  concur  as  a  proximate  cause  of  the  injury.  (4  Thomp- 
son on  Negligence,  sec.  4858;  Keast  v,  Santa  Ysabel  Odd 
Min.  Co,,  136  Cal.  256,  68  Pac.  771 ;  Pullman  Paiace  Car  Co. 
V.  Loach,  143  111.  242,  32  N.  E.  -285,  18  L.  R.  A.  215.) 

We  conclude  that  the  evidence  showing  negligence  on  the 
part  of  the  master  and  negligence  on  the  part  of  the  fellow- 
servant  was  properly  submitted  to  the  jury  and  that  the  evi- 
dence is  sufficient  to  support  the  verdict  under  the  rule  above 
stated. 

Appellant  specifies  as  error  that  the  damages  are  exces- 
sive, in  that  the  evidence  does  not  show  that  the  collateral 
heirs  suffered  any  damages,  and  that  the  court  should  have 
instructed  the  jury,  as  requested  by  appellant,  that  no  dam- 
ages could  be  recovered  for  the  loss  of  the  comfort  and  pro- 
tection of  the  deceased.  The  statute  under  which  the  action 
is  brought  (sec.  4100,  Rev.  Codes),  is  as  follows: 

''When  the  death  of  a  person,  not  being  a  minor,  is  caused 
by  the  wrongful  act  or  neglect  of  another,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death;  or  if  such  person  be 
employed  by  another  person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person.  In  every  action 
under  this  and  the  preceding  section,  such  damages  may  be 
given  as  under  all  the  circumstances  of  the  case  may  be  just." 

In  England  and  in  some  of  the  states  the  courts  have  held 
that  under  a  statute  creating  liability  for  wrongfully  caus- 
ing death,  recovery  is  limited  to  damages  for  a  pecuniary 
injury,  which  we  understand  to  mean  an  injury  directly 


Digitized  by  VjOOQIC 


Oct.  1917.]     Eellt  v.  Lemhi  Irb.  &  Orchabd  Co.,  Ltd.    785 
Opinion  of  the  Court — ^McCarthy,  Diitriet  Judge. 

causing  financial  loss.  In  almost  all  of  the  states  where  this 
has  been  held  the  recovery  is  limited  expressly  by  statute 
to  pecuniary  injury.  No  such  express  limitation  is  made  by 
our  statute;  therefore  these  decisions  are  not  in  point.  In 
England  and  in  some  of  the  states  such  is  the  holding,  even 
though  the  statute  does  not  expressly  limit  recovery  to  pecu- 
niary injury.  In  California,  under  a  statute  like  ours,  the 
court  holds  that  recovery  is  limited  to  pecuniary  injury. 
(Beeson  v.  Oreen  Mt.  Oold  Min.  Co.,  57  Cal.  20;  Bwrk  v. 
Areata  &  Mad  Biver  B.  B.  Co.,  125  Cal.  364,  73  Am.  St.  52, 
57  Pac.  1065.) 

In  the  former  case,  however,  the  court  holds  that,  where 
damages  on  account  of  the  death  of  a  husband  are  sought 
for  the  benefit  of  his  wife,  the  loss  of  companionship  or 
society  may  be  considered  as  an  element  of  pecuniary  dam- 
ages. This  court  has  held,  in  case  of  a  parent,  recovery 
may  be  had  for  the  loss  of  the  society  and  companionship 
of  a  child.  (Anderson  v.  Great  Northern  By.  Co.,  15  Ida. 
513,  99  Pac.  91.)  As  to  whether  this  is  to  be  considered 
a  pecuniary  injury,  as  said  by  the  California  court,  this 
court  did  not  expressly  hold.  Taking  the  words  as  meaning 
an  injury  which  directly  causes  a  financial  loss,  we  do  not 
see  how  it  can  be  said  that  such  an  injury  is  a  pecuniary 
injury.  It  is  however,  a  substantial,  serious  and  material 
injury  and  should  be  compensated  in  damages,  as  held  by 
this  court  and  the  California  court.  In  case  of  Burk  v. 
Areata  etc.  B.  B.  Co.,  supra,  the  California  court  discrimin- 
ated in  this  respect  between  an  heir  who  is  a  relation  in 
the  direct  line  and  a  collateral  heir,  holding,  in  effect,  that 
the  collateral  heir  cannot  recover  for  loss  of  companionship 
or  society,  but  must  show  some  direct  financial  loss  of  a  dif- 
ferent sort;  in  other  words,  must  show  that  he'  had  a  reason- 
able expectancy  of  deriving  financial  aid  from  the  deceased, 
if  he  had  lived,  or  of  inheritance.  This  decision  of  the  Cali- 
fornia court  was  rendered  after  the  legislature  of  this  state 
passed  a  statute  similar  to  the  California  statute,  and  there- 
fore it  cannot  be  said  that  the  legislature  of  this  state 
adopted  the  construction  placed  upon  the  statute  by  the  Cali- 
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fornia  court.  We  are  unable  to  follow  the  reasoning  of  the 
California  decision.  If  the  loss  of  the  society  and  compan- 
ionship be  a  substantial  loss  which  should  be  compensated, 
this  should  apply  to  any  heir,  if  it  can  be  shown  that  he  has 
suffered  such  loss.  The  statute  itself  makes  no  discrimina- 
tion in  this  respect.  Suppose  a  brother  and  sister  are  left 
orphans  at  an  early  age,  with  ample  means,  but  with  no 
other  near  relatives.  If  the  brother  be  killed  after  they  have 
grown  up  together  and  he  has  borne  toward  her  the  part  of 
father  as  well  as  brother,  then  the  loss  of  his  society  and 
companionship  is  a  substantial  and  material  loss  to  her,  al- 
most to  the  same  extent  as  if  he  had  been  her  father  instead 
of  her  brother.  In  the  present  case  the  evidence  shows  that 
Mrs.  Kelly,  a  sister  of  the  deceased,  had  brought  him  up, 
really  taking  the  place  of  his  mother.  A  rule  which  bars 
collateral  heirs,  in  all  cases,  from  recovering  damages  for 
loss  of  society  and  companionship  does  not  strike  us  as  just 
or  sensible,  and  we  find  no  basis  for  such  a  rule  in  the  stat- 
ute. In  the  words  of  the  statute,  such  damages  should  be 
allowed  as  under  all  the  circumstances  of  the  case  may  be 
just.  Each  case  must  stand  on  its  particular  facts.  Under 
the  usual  conditions  of  life  it  is  not  probable  that,  in  the 
ordinary  case,  a  collateral  heir  can  show  any  substantial 
damages  because  of  loss  of  society  or  companionship.  How- 
ever, if  in  any  case  a  collateral  heir  can  prove  there  have 
been  such  close  companionship  and  relations  between  him- 
self and  the  deceased  that  he  has  suffered  a  substantial  loss 
from  the  termination  of  that  companionship,  then  the  jury 
may  be  allowed  to  consider  that  fact  as  an  element  of  dam- 
ages, in  a  similar  way,  although  perhaps  not  generally  to 
the  same  degree,  as  it  would  be  considered  if  the  relationship 
had  been  in  the  direct  line  instead  of  collateral.  Of  course 
no  such  companionship  is  implied  from  the  mere  relationship, 
it  must  be  proved  to  have  existed.  If  such  fact  be  proved, 
then  it  may  be  considered  as  an  element  of  damages  in  all 
cases  which  come  under  the  statute. 

Applying  the  above  rule  to  the  evidence  in  this  case,  we  con- 
clude there  is  sufficient  evidence  of  the  close  relations  and 
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companionship  between  the  deceased  and  his  sister,  Mrs. 
Kelly,  to  warrant  the  jury  in  considering  the  loss  of  that  com- 
panionship as  a  ground  of  substantial  damage.  We  conclude 
there  is  not  sufficient  evidence  of  close  relations  and  com- 
panionship between  the  deceased  and  the  other  heirs  to  war- 
rant the  jury  in  considering  the  loss  of  that  companionship  as 
a  ground  of  substantial  damage ;  yet  the  jury  very  likely  con- 
sidered the  loss  of  companionship  suffered  by  the  other  heirs, 
as  well  as  the  loss  suffered  by  Mrs.  Kelly,  in  arriving  at  the 
verdict  of  $2,500.  We  conclude  that  the  amount  of  the  judg- 
ment should  be  reduced  to  $1,500. 

We  have  examined  the  other  specifications  of  error  relied  on 
by  appellant  and  conclude  that  they  are  not  well  taken. 

The  cause  is  remanded  with  direction  to  the  district  court 
to  grant  a  new  trial  unless,  within  thirty  days  after  the  filing 
of  the  remittitur,  the  respondent  shall  file  in  said  court  his 
written  consent  that  the  judgment  be  reduced  to  $1,500,  to- 
gether with  plaintiff's  costs  incurred  in  the  district  court.  If 
such  consent  is  given,  the  judgment  will  be  modified  accord- 
ingly, as  of  the  date  of  its  original  entry,  and,  together  with 
the  order  denying  the  motion  for  a  new  trial,  will  stand 
affirmed.    Costs  upon  appeal  are  awarded  to  appellant. 

Morgan  and  Rice,  JJ.,  concur. 

Petition  for  rehearing  denied. 
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(October  26,  1917.) 

FARMERS  &  TRADERS'  BANK,  a  Corporation,  and  A.  H. 
SWANSON,  Respondents,  v.  NATIONAL  LAUNDRY  & 
LINEN  SUPPLY  COMPANY,  a  Corporation,  HOMER 
J.  RICH,  SARAH  R.  BOOTHS  RAWSON,  and  E.  P. 
HORSEFALL,  AppeUants. 

[168  Pac.  670.] 

Corporations — Capital  Stock — Ingreasb  of — ^Notice  to  Stookboldrrs. 

1.  Where  a  corporation  Beeks  to  amend  its  articles  of  incorpora- 
tion by  increasing  or  diminishing  its  stock,  a  strict  compliance  with 
the  statutory  requirements  precedent  thereto  is  necessary. 

2.  Where  a  corporation  seeking  to  increase  its  capital  stock  fails 
to  pass  a  resolution  by  the  directors  calling  a  meeting  of  the  stock- 
holders for  such  purpose,  any  attempted  increase  of  the  stock  is  in- 
effectiye  and  void. 

3.  A  failure  to  give  notice  of  a  stockholders'  meeting  called  for 
the  purpose  of  increasing  the  capital  stock  of  such  corporation,  as 
is  required  by  the  statute,  will  render  an  attempted  int^rease  of  the 
stock  Toid. 

4.  Equity  will  restrain  the  corporation  and  those  attempting  to 
act  by  virtue  of  an  unauthorized  increase  of  the  capital  stock  at 
the  suit  of  an  injured  stockholder. 

[As  to  when  notice  to  stockholders  to  attend  special  meetings  may 
be  omitted,  see  note  in  3  Am.  St.  69.] 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District,  for  Bannock  County.    Hon.  J.  J.  Quheen,  Judge. 

Suit  for  injunction.    Judgment  for  plaintiffs.    Affirmed. 

W.  H.  Witty  and  Standrod  &  Standrod,  for  Appellants. 

Whether  the  corporate  stock  had  been  properly  increased 
was  a  question  only  the  state  could  raise.  {Ptdlman  v.  Upton, 
96  U.  S.  328,  24  L.  ed.  819;  SttUz  v.  Handley,  41  Fed.  531.) 

If  a  corporation  is  authorized  by  law  to  increase  its  capital 
stock,  upon  complying  with  certain  prescribed  forms  or  con- 
ditions and  the  corporation  or  its  agents  appear  to  have  en- 
deavored to  comply  with  the  prescribed  forms  or  conditions, 
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and  have  in  fact  increased  the  company's  capital  stock  by 
issuing  new  shares,  on  the  assumption  that  the  legal  right  to 
increase  the  capital  stock  has  been  acquired,  and  if  the  holder 
of  such  new  shares  has  acted  as  a  shareholder,  and  enjoyed  the 
rights  of  the  shareholder,  then  the  creation  of  such  new 
shares  will  be  recognized  by  the  courts,  and  given  effect 
according  to  the  intention  of  the  parties,  although  statutory 
forms  or  conditions  were  not  complied  with,  and  no  legal 
right  to  create  the  new  shares  was  in  fact  obtained.  (Mora- 
wetz  on  Private  Corporations,  sec.  763.) 

Budge  &  Merrill,  for  Respondents. 

The  records  of  a  corporation  furnish  the  evidence  of  its 
acts  and  transactions  and  parol  evidence  is  not  admissible  as 
proof  thereof.  {Corcoran  v.  Sonora  Min,  &  MUl.  Co.,  8  Ida. 
651,  71  Pac.  127.) 

**  Other  modes  of  service  may  be  given  the  force  of  such 
service  by  legislative  enactment,  but  the  use  of  the  words 
'personal  service,'  unqualified,  in  a  statute,  means  actual  ser- 
vice by  delivering  to  the  person  and  not  to  a  proxy.'*  {Brooks 
V.  Orchard  Land  Co.,  21  Ida.  212,  121  Pac.  101.) 

'*The  power  to  increase  the  capital  stock  of  a  corporation 
can  only  be  exercised  by  the  stockholders  at  a  meeting  called 
for  that  purpose."  {Wolf  v.  Chicago  Sign  Printing  Co., 
233  111.  501,  13  Ann.  Cas.  369,  84  N.  E.  614;  Matthews  v. 
Columbia  Nat.  Bank,  79  Fed.  558.) 

Even  though  the  meeting  was  an  annual  meeting,  the  cap- 
ital stock  could  not  be  increased  or  the  number  of  directors 
decreased  unless  sec.  2773  was  followed.  {Jones  v.  Concord 
etc.  R.  R.,  67  N.  H.  119,  38  Atl.  120.) 

A  certificate  of  increased  stock  issued  before  the  statutory 
requirements  have  been  complied  with  is  worthless.  {Lincoln 
V.  New  Orleans  Exp.  Co.,  45  La.  729,  12  So.  937;  Wood  v. 
Union  Gospel  Church  Bldg.  Assn.,  63  Wis.  9,  22  N.  W.  756; 
Fishback  v.  Fon  Du  Lac  etc.  R.  Co.,  158  Fed.  88,  88  C.  C.  A. 
367.) 

CO  WEN,  District  Judge.— On  July  14,  1915,  the  National 
Laundry  &  Linen  Supply  Company  was  an  Idaho  corpora- 
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tion  doing  business  at  Pocatello,  Idaho,  having  a  capital  stock 
of  $10,000,  divided  into  100  shares  of  $100  each,  of  which 
stock  the  appellant  Homer  J.  Rich  was  the  owner  of  35  shares, 
the  appellant  Sarah  R.  Boothe  Rawson  was  the  owner  of  12i/^ 
shares,  the  appellant  E.  P.  Horsefall  was  the  owner  of  5 
shares,  and  the  respondent  A.  H.  Swanson  was  the  owner  of 
4  shares.  It  does  not  appear  from  the  record  whether  the 
other  shares  were  issued  or  not. 

On  or  about  April  1,  1915,  the  appellants  Rich  and  Raw- 
son  borrowed  from  the  Farmers  &  Traders'  Bank  of  Poca- 
tello the  sum  of  $3,000,  giving  their  joint  and  several  note 
therefor,  payable  in  six  months  from  date,  and  pledged  their 
47  V^  shares  of  the  capital  stock  of  the  corporation  as  collat- 
eral security  for  the  payment  of  the  note,  and  about  the  same 
time  they  gave  other  notes  to  the  same  bank  for  sums  aggre- 
gating over  $2,000.  On  July  14,  1915,  the  appellants  held 
what  is  claimed  to  be  the  annual  meeting  of  the  stockholders 
of  the  National  Laundry  &  Linen  Supply  Company,  and 
passed  a  resolution  to  increase  the  capital  stock  of  the  cor- 
poration from  $10,000  to  $25,000,  and  decreased  the  directors 
from  five  to  three,  and  thereafter  on  November  24,  1915,  filed 
a  certificate  of  such  increase  with  the  recorder  of  Bannock 
county,  which  certificate  was  also  filed  about  the  same  time 
with  the  Secretary  of  State  at  Boise,  Idaho. 

It  is  claimed  by  the  respondents,  and  does  not  seem  to  be 
disputed  in  any  manner  by  the  record,  that  no  meeting  was 
ever  called  by  the  board  of  directors  of  the  corporation  for 
the  purpose  of  voting  upon  the  question  of  increasing  the 
capital  stock  of  the  corporation.  It  is  also  claimed  by  the 
respondents  that  no  notice  was  ever  given  of  the  meeting  at 
which  such  question  would  be  voted  upon  as  is  required  by 
the  statute,  but  the  appellants  claim  that  notice  was  given. 

At  the  meeting  on  July  14th,  at  which  such  increase  of  the 
capital  stock  is  alleged  to  have  been  determined  upon,  the 
company  was  authorized  to  issue  38  shares  of  the  new  capi- 
talization to  Homer  J.  Rich  in  consideration  of  the  transfer  to 
the  company  of  certain  real  estate  upon  which  the  laundry 
was  situated,  and  it  was  also  authorized  to  issue  65  shares  of 
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the  increased  capitalization  to  Sarah  R.  Boothe  Rawson  in 
payment  of  certain  debts  and  obligations  then  claimed  to  be 
owing  from  the  corporation  to  her,  and  the  certificates  of 
stock  therefor  were  issued  to  these  appellants  in  October,  prior 
to  the  filing  of  the  certificate  with  the  recorder  and  Secretary 
of  State  and  before  any  certificate  from  the  Secretary  of 
State  had  been  issued  to  the  company  authorizing  it  to  do 
business  upon  a  $25,000  capitalization.  In  October  also  the 
bank  foreclosed  its  lien  upon  the  47^  shares  of  the  original 
capital  stock  pledged  as  security,  and  at  a  sale  of  such  stock 
became  the  purchaser  thereof,  and  also  about  the  same  time 
became  the  purchaser  of  three  of  the  four  shares  held  by  the 
respondent  A.  H.  Swanson,  thus  becoming  the  owner  of  5OV2 
shares  of  the  original  capitalization.  The  bank  later  de- 
manded of  the  corporation  a  transfer  on  the  books  of  the 
company  of  the  shares  of  stock  held  by  it,  and  upon  such 
demand  appellants  offered  to  transfer  the  same  by  issuing  to 
the  bank  an  equivalent  number  of  shares  of  the  increased  cap- 
italization, which  the  bank  refused  to  accept  and  thereupon 
commenced  this  action  with  its  coplaintiff  A.  H.  Swanson  to 
have  the  attempted  increase  of  the  capital  stock  of  the  said 
corporation  declared  to  be  void,  and  to  have  the  shares  of 
stock  under  the  increased  capitalization  issued  to  the  appel- 
lants Rich  and  Rawson  canceled;  to  compel  the  corporation 
to  transfer  its  501/^  shares  of  the  original  stock  upon  the  books 
of  the  corporation,  and  enjoin  the  defendants  Rich  and  Raw- 
son  from  exercising  any  right,  authority  or  control  in  the 
affairs  of  the  said  corporation  by  virtue  of  the  shares  of  such 
increased  capital  stock  so  issued  to  them. 

Trial  was  had  in  the  district  court,  which  found  in  favor  of 
the  plaintiffs  and  judgment  was  entered  in  accordance  with 
the  prayer  of  the  complaint.  The  defendants  appeal  to  this 
court. 

It  is  contended  on  behalf  of  the  appellants  that  a  court  of 
equity  does  not  have  jurisdiction  of  an  action  of  this  char- 
acter,  and  that  the  action  of  the  stockholders  may  not  be 
attacked  in  a  collateral  proceeding  of  this  kind,  but  is  subject 
only  to  an  attack  on  behalf  of  the  state.    But  the  authorities 
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seem  to  hold  differently  upon  this  question,  as  will  appear 
from  sec.  3639  of  Thompson  on  Corporations,  where  ample 
authority  is  cited. 

The  appellants  assign  ten  specifications  of  error  on  the  part 
of  the  trial  court,  but  all  these  specifications  depend  upon 
the  one  question  as  to  the  legality  or  illegality  of  the  action 
taken  at  the  stockholders'  meeting  on  July  14,  1915,  increas- 
ing the  capital  stock  from  $10,000  to  $25,000.  If  the  action 
increasing  the  capital  stock  was  legal,  then  the  judgment  of 
the  court  below  was  erroneous ;  but  if  the  attempted  increase 
was  illegal,  then  the  judgment  should  not  be  disturbed. 

At  the  trial  in  the  district  court  there  was  produced  and 
offered  in  evidence  the  minute-book  of  the  proceedings  of  the 
corporation,  and  this  fails  to  show  that  any  action  of  the 
board  of  directors  was  ever  taken  for  the  purpose  of  author- 
izing a  vote  for  the  increase  of  the  capital  stock.  Attached 
to  one  page  of  the  minutes  of  the  proceedings  of  the  meeting 
of  July  14th  appears  a  copy  of  a  notice  of  the  annual  stock- 
holders' meeting  of  the  corporation,  which  stated  that  the 
meeting  would  be  held  for  the  purpose  of  increasing  the  cap- 
ital stock  from  $10,000  to  $25,000,  and  of  decreasing  the 
number  of  directors  from  five  to  three.  This  notice  is  signed 
by  Homer  J.  Rich,  President,  and  is  dated  June  12,  1915.  It 
is  admitted  that  this  notice  was  never  published.  Plaintiff 
Swanson  testified  that  he  never  received  a  copy  of  the  notice. 
It  was  stipulated  on  the  trial  that  P.  H.  Keller,  a  witness  for 
the  defendant,  would,  if  present  at  the  trial,  testify  that  he 
was  employed  by  the  defendant  corporation  in  the  capacity  of 
bookkeeper,  and  at  the  request  of  Homer  J.  Rich  mailed  a 
copy  of  the  said  notice  to  the  plaintiff  A.  H.  Swanson. 

Sec  2773,  Rev.  Codes,  provides  the  method  by  which  a  cor- 
poration may  increase  or  diminish  its  capital  stock,  and  the 
first  prerequisite  therefor  is  that  a  majority  vote  of  the 
directors  may  call  a  meeting  of  the  stockholders,  to  be  con- 
vened for  the  purpose  of  increasing  or  diminishing  the  capital 
stock,  and  the  second  prerequisite  is  that  personal  notice  of 
the  time  and  place  of  such  meeting,  and  the  object  thereof, 
must  be  served  on  each  stockholder  at  least  thirty  days  prior 
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to  the  date  of  such  proposed  meeting,  or  in  lieu  thereof,  the 
notice  must  be  published  at  least  once  a  week  in  a  newspaper 
published  in  the  county  where  the  principal  business  is  located, 
for  at  least  thirty  days.  These  two  requirements  of  the  stat- 
ute were  not  complied  with  by  the  appellants  when  they 
attempted  to  increase  the  capital  stock  of  the  corporation.  A 
strict  compliance  was  necessary.  (Thompson  on  Corporations, 
sees.  3631,  3632.)  Until  the  statutory  requirements  have  been 
fulfilled,  increased  stock  has  no  existence.  (Thompson  on 
Corporations,  sec.  3631;  Lincoln  v.  New  Orleans  Exp.  Co., 
45  La.  729,  12  So.  937.)  Subscribers  to  such  increased  stock 
are  not  liable  for  their  subscriptions.  (Thompson  on  Cor- 
porations, sec.  3638.)  And  equity  will  enjoin  an  illegal  in- 
crease of  stock  in  an  action  by  stockholders.  (Thompson  on 
Corporations,  sec.  3639.) 

We  are  therefore  constrained  to  hold  that  the  attempt  to 
increase  was  nugatory  and  void  so  far  as  respondents  are  con- 
cerned, where  no  principle  of  estoppel  would  enter  to  prevent 
their  contesting  such  attempted  increase.  There  is  no  estoppel 
pleaded  in  the  answer  of  the  appellants,  nor  is  there  anything 
in  the  contention  of  the  appellants,  as  we  see  it,  that  would 
preclude  respondents'  right  to  question  the  proceedings  of 
the  stockholders  at  their  meeting  on  July  14,  1915. 

The  action  of  the  district  court  should  therefore  be  affirmed, 
and  it  is  so  ordered.    Costs  awarded  to  respondents. 

Morgan  and  Bice,  JJ.,  concur. 


Digitized  by  VjOOQIC 


794    Clay  v.  Board  op  County  Commissioners.     [30  Idaho, 

Points  Decided. 


(October  26,  1917.) 

Z.  T.  CLAY  and  HERMAN  ERICKSON,  Appellanta.  v. 
BOARD  OP  COUNTY  COMMISSIONERS  OF  MADI- 
SON  COUNTY,  Respondents. 

[168  Pac.  667.] 

School  Districts — Consolidated  School  Districts — Evidence— Board 
or  County  Commissioners — Powers  of — County  Superintendent 
of  Public  Instruction — Estoppel. 

1.  On  an  appeal  to  the  district  court  from  an  order  made  by  tbe 
board  of  county  commissioners,  extrinsic  evidence  is  admissible  to 
determine  upon  which  petition  the  county  commissioners  acted. 

2.  Where  a  board  of  county  commissioners  has  consolidated  two 
adjacent  school  districts,  a  succeeding  board  may,  upon  proper  pro- 
ceedings, divide  the  same. 

3.  A  district  formed  by  the  union  of  two  or  more  existing  dis- 
tricts does  not  occupy  any  different  position  after  consolidation  and 
is  not  invested  with  any  different  or  additional  powers  than  a  district 
created  from  unorganized  territory. 

4.  Where  a  school  district  has  been  organized  by  an  order  of  the 
board  of  county  commissioners,  a  future  board  has  express  statutory 
power  to  change  the  boundaries  or  divide  the  district  upon  a  proper 
petition  therefor  being  presented. 

5.  The  recommendation  of  the  superintendent  of  public  instruc- 
tion in  writing  is  not  necessary  to  give  the  board  of  county  commis- 
sioners jurisdiction  to  divide  a  school  district. 

6.  An  appeal  to  the  district  court  from  an  order  made  by  the 
board  of  county  commissioners  must  be  predicated  upon  the  existence 
of  such  an  order,  and,  upon  the  trial  in  the  district  court,  the  appel- 
lant cannot  be  heard  to  say  that  the  order  appealed  from  did  not 
represent  any  action  of  the  board. 

[As  to  meaning  of  ''adjacent''  in  statute  relating  to  annexation  to 
school  district,  see  note  in  Ann.  Oas.  1913B,  171.] 

APPEAL  from  the  District  Court  of  the  Ninth  Judicial 
District,  for  Madison  County.    Hon.  James  Q.  Gwinn,  Judge. 

Appeal  from  an  order  of  the  board  of  county  commissioners 
creating  a  new  school  district.  Judgment  for  defendants. 
Affirmed. 
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C.  W.  Poole,  for  Appellants. 

If  it  be  held  that  the  provisions  of  the  statute  embrace 
within  their  terms  this  class  of  districts,  they  being  formed 
only  upon  the  petition  of  the  majority  of  heads  of  families, 
jurisdiction  to  dismember,  segregate  or  disorganize  them  could 
be  conferred  only  by  petition  of  two-thirds  of  the  heads  of 
families,  as  provided  in  the  law.  {Wood  v.  Independent 
School  Dist,  21  Ida.  734,  124  Pac.  780.) 

If  the  order  had  been  made  by  the  board  while  sitting  in 
session,  it  would  be  effective  without  the  chairman's  signa- 
ture, but  not  having  been  made  by  the  board,  and  being  only 
an  act  of  the  clerk,  though  all  of  the  members  gave  their 
separate  or  individual  sanction  to  it,  it  would  still  be  invalid, 
as  not  being  the  act  of  the  board.  {Rankin  v.  Jauman,  4 
Ida.  394,  39  Pac.  1111;  Miller  v.  Smith,  7  Ida.  204,  61  Pac. 
824;  Conger  v.  Latah  County  Commrs.,  4  Ida.  740,  48  Pac. 
1064;  11  Cyc.  391,  392;  If oAr  v.  PottawonUe  County  Commrs., 
26  Okl.  628,  110  Pac.  751.) 

Extrinsic  evidence  is  not  admissible  to  vary  or  explain  this 
record.  {Oorman  v,  Boise  County  Commrs,,  1  Ida.  553;  Ex 
parte  Young,  154  Cal.  317,  97  Pac.  822,  22  L.  B.  A.,  N.  S., 
330;  17  Cyc.  582.) 

Soule  &  Soule,  for  Respondents. 

'*The  legislature  intended  to  provide  how  two  different 
kinds  of  school  districts  might  be  organized  by  the  board  of 
county  commissioners,  one  upon  petition  and  the  other  by  a 
petition  and  vote.*'  {Wood  v.  Independent  School  Dist,,  21 
Ida.  734,  124  Pac.  780.) 

In  this  instance  it  was  not  sought  to  vary  the  public  record, 
but  simply  to  explain  and  identify  it,  and  this  is  permissible 
under  all  the  authorities.     (17  Cyc.  587.) 

If  the  members  present  agree  to  and  approve  the  passing 
of  the  petition,  it  is  passed  as  effectively  as  if  done  upon 
formal  motion.  The  statute  does  not  require  the  minutes  of 
the  board  to  be  approved  by  the  board  at  any  meeting  or  while 
in  session.     The  only  requirement  is  that  the  chairman  and 
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clerk  sign  the  minutes.     (People  v.  Eureka  Lake  it  Y,  C  Co., 
48  Cal.  143.) 

It  is  the  consent,  sanction  and  approval  by  signing  that  gives 
legal  life  and  vitality  to  the  order  and  not  the  formality  with 
which  it  was  passed.  (11  Cyc.  394;  Bock  v.  Binehart,  88 
Iowa,  37,  55  N.  W.  21.) 

RICE,  J. — This  is  an  appeal  from  a  judgment  of  the  dis- 
trict court  affirming  the  action  of  the  board  of  county  com- 
missioners of  Madison  county  in  organizing  school  district 
No.  39  out  of  a  portion  of  the  territory  embraced  in  school 
district  No.  12  of  said  county.  It  appears  that  a  petition 
for  the  formation  of  a  new  school  district  was  filed  with  the 
superintendent  of  public  instruction  of  Madison  county  on 
June  15,  1914.  The  petition  was  accompanied  by  a  map. 
Proper  notice  was  given  of  the  hearing  of  the  petition  before 
the  board  of  county  commissioners  at  its  next  regular  session 
in  July.  This  petition  and  map  were  presented  to  the  board 
on  July  14,  1914.  The  county  superintendent  appeared  per- 
sonally before  the  board,  and  verbally  approved  the  petition 
and  recommended  some  modification  of  the  proposed  bound- 
aries. 

Appellants  specify  as  error  the  admission  of  this  petition 
in  evidence  upon  the  hearing  in  the  district  court.  The  error 
is  predicated  upon  the  proposition  that  from  the  record  of  the 
proceedings  of  the  commissioners  the  identification  of  the  peti- 
tion upon  which  the  commissioners  took  action  does  not  clearly 
appear.  On  the  trial  in  the  district  court  evidence  was  re- 
ceived to  identify  the  petition  as  the  one  which  was  the  subject 
of  action  by  the  commissioners.  The  admission  of  this  evi- 
dence was  proper.  On  the  general  subject  of  the  admission 
of  extrinsic  evidence  to  identify  papers  or  records,  see  10 
R.  C.  L.  1083.  The  findings  of  the  trial  court  set  out  the  peti- 
tion at  length,  and  found  that  the  petition  referred  to  is  the 
one  on  which  the  board  of  commissioners  acted.  Exhibit  ''A" 
was  properly  received  in  evidence. 

The  appellants  further  urge  that  the  board  of  commission- 
ers had  no  jurisdiction  or  power  to  grant  the  petition.    In 
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support  of  this  contention  it  is  shown  that  district  No.  12, 
out  of  which  it  was  proposed  to  create  the  new  district,  had 
been  formed  on  April  13,  1911,  at  a  time  when  the  territory 
was  still  within  the  county  of  Fremont,  by  the  consolidation 
of  two  school  districts  of  that  county.  The  consolidation  of 
these  districts  was  effected  by  an  order  of  the  board  of  com- 
missioners of  Fremont  county,  acting  under  authority  of  sec. 
615,  Rev.  Codes.  It  is  urged  that  this  section  required  the 
petition  of  a  majority  of  the  heads  of  families  residing  in  each 
of  the  two  districts  in  order  that  they  might*  be  united  into 
one  district,  and  that  this  district  so  formed  is  a  **  consolidated 
school  district."  Attention  is  called  to  the  fact  that  the  sub- 
stance of  sec.  615,  Rev.  Codes,  was  re-enacted  into  the  school 
code  of  1911  (sec.  47  of  chap.  159,  1911  Sess.  Laws,  p.  500) ; 
that  this  section  was  amended  by  the  1913  Sess.  Laws,  p.  437, 
by  which  amendment  such  consolidated  school  districts  were 
given  an  unquestioned  legal  standing.  Counsel  for  respond- 
ents contend  that  the  section  last  referred  to  requires  the 
indorsement  of  the  state  board  of  education  before  any  dis- 
trict can  be  recognized  as  a  '' consolidated  district,"  and  that 
no  such  indorsement  was  shown  to  have  been  made. 

The  said  sec.  47,  School  Code  1911,  was  again  amended  by 
chap.  119,  1913  Sess.  Laws,  p.  462.  In  Carlson  v.  Mullen,  29 
Ida.  795,  162  Pac.  332,  this  court  held  that  this  latter  amend- 
ment contains  sec.  47  as  now  in  force.  Said  sec.  47  as  now 
amended  makes  no  reference  to  consolidated  districts.  It  is 
true  that  sec.  67,  School  Code  1911,  1911  Sess.  Laws,  p.  511, 
makes  reference  to  **  districts  organized  under  the  consolidated 
plan,"  but  that  section  has  no  bearing  upon  the  matters  before 
the  court. 

It  is  argued  that  since  it  required  a  majority  of  the  heads 
of  families  residing  in  each  of  the  two  districts  to  confer  juris- 
diction upon  the  board  of  commissioners  to  combine  such  dis- 
tricts into  one  district,  to  permit  a  succeeding  board  of  com- 
missioners to  create  a  new  district  out  of  a  portion  of  the 
territoiy  so  combined  would  destroy  the  object  of  the  law. 
We  cannot  agree  with  this  contention.  The  different  pro- 
visions of  sec.  47  grant  power  to  the  boards  of  county  com- 
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missioners  to  create  new  districts,  to  change  the  boundaries 
of  existing  districts,  or  to  unite  two  or  more  districts,  lying 
contiguous,  into  one  district.  A  district  formed  by  the  union 
of  two  or  more  existing  districts  does  not  occupy  any  different 
position  after  the  consolidation  and  is  not  invested  with  any 
different  or  additional  powers.  The  law  confers  upon  boards 
of  county  commissioners  the  power  to  create  new  districts, 
whether  they  be  created  from  unorganized  territory  or  in 
part  from  territory  embraced  within  the  boundaries  of  one  or 
more  districts*  upon  a  petition  signed  by  the  parents  or 
guardians  of  fifteen  or  more  children  of  school  age  who  are 
residents  of  the  proposed  new  district.  The  petition  in  this 
instance  was  sufficient,  and  conferred  upon  the  board  of 
county  commissioners  power  to  create  the  new  district  prayed 
for. 

There  is  nothing  in  the  case  of  Wood  v.  Independent  School 
Dist.  No.  2,  21  Ida.  734,  124  Pac.  780,  cited  by  appellants,  to 
support  their  contention.  In  that  case  the  court  held  that 
the  board  could  not  change  the  boundaries  of  an  independent 
school  district  on  petition.  In  the  course  of  its  opinion  the 
court  said:  **If  it  requires  the  vote  of  those  within  a  pro- 
posed independent  school  district  to  create  an  independent 
school  district,  and  such  independent  school  district  can  be 
divided  or  the  boundaries  changed  upon  petition  by  the  board 
of  county  commissioners,  then  the  vote  of  the  people  for  the 
organization  of  an  independent  school  district  would  amount 
to  nothing,  as  the  commissioners  could  change  the  same  and 
destroy  it  by  petition  alone." 

In  the  case  at  bar  the  district  which  it  was  proposed  to 
divide  was  not  created  by  a  vote  of  the  people,  but  by  the 
action  of  the  board  of  commissioners,  and  the  statute  nowhere 
prohibits  a  future  board  from  changing  the  boundaries  or 
dividing  the  district  upon  a  proper  petition  therefor  being 
presented.  On  the  contrary,  the  statute  expressly  confers 
the  power. 

Error  is  assigned  as  to  the  action  of  the  court  in  permit- 
ting the  county  superintendent  to  testify  as  to  whether  or 
not  he  approved  of  or  recommended  the  creation  of  the  school 
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district  prayed  for  in  the  petition.  It  is  urged  that  the  stat- 
ute requires  his  approval  or  disapproval  of  the  petition  to  be 
in  writing  and  to  become  a  part  of  the  record. 

The  statute  referred  to  is  a  portion  of  sec.  48,  chap.  159, 
Se  8.  Laws  1911,  p.  501,  and  is  as  follows: 

**....  The  Superintendent  must  transmit  the  said  peti- 
tion to  the  said  Board  with  his  approval  or  disapproval,  and, 
if  he  approve  the  same,  he  may  note  such  change  in  the  bound- 
aries as  in  his  judgment  shall  be  for  the  best  interests  of  all 
parties  concerned." 

This  statute  does  not  require  the  recommendation  of  the 
superintendent  to  be  in  writing.  The  board  of  commissioners 
is  not  bound  by  the  recommendations  made  by  the  superin- 
tendent, but  may  act  in  a  manner  directly  contrary  thereto. 
It  cannot  be  held  that  the  recommendation  of  the  superin- 
tendent in  writing  is  necessary  to  give  the  bojfrd  jurisdiction 
to  act. 

The  appellants  also  assign  as  error  the  finding  of  the  dis- 
trict court  to  the  effect  that  the  board  of  commissioners  made 
and  entered  the  order  from  which  the  appeal  was  taken  to 
the  district  court.  At  the  trial  in  the  district  court  the  appel- 
lants introduced  testimony  in  support  of  their  contention  that 
the  order  appealed  from  as  it  appeared  in  the  minutes  of  the 
board  did  not  represent  any  action  of  the  board,  but,  on  the 
contrary,  was  the  act  of  the  clerk  only;  that  the  board  took 
no  action  while  in  session,  but  at  the  time  of  adjournment  the 
chairman  of  the  board  when  asked  by  the  clerk  as  to  what 
action  it  was  going  to  take  on  the  petition  informed  him  that 
it  would  pass  it;  that  the  clerk  thereupon  proceeded  to  make 
a  pencil  notation  of  the  action  the  chairman  of  the  board  said 
would  be  taken,  and  several  days  later  made  up  a  written 
order  from  his  penciled  notation,  and  that  some  time  subse- 
quently the  minute  was  signed  by  the  chairman.  Appellants 
contend  that  the  clerk  wrote  up  the  order  without  authority. 

It  would  be  sufficient  answer  to  this  assignment  of  error 
to  hold  that  other  testimony  was  introduced  at  the  trial 
sufficient  to  warrant  the  trial  judge  in  making  the  finding 
complained  of.    We  think,  however,  that  the  appellants  are 
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estopped  from  urging  this  assignment.  They  appealed  from 
a  certain  order  of  the  board  to  the  district  court,  setting  out 
the  order  appealed  from  in  Tiaec  verba.  Unless  the  order 
appealed  from  was  in  fact  the  order  of  the  board,  the  appeal 
must  fail  and  the  district  court  had  no  jurisdiction  to  pro- 
ceed with  the  hearing.  It  is  true  that  the  appeal  is  a  direct 
attack  on  the  order,  and  the  validity  of  an  order  appealed 
from  may  be  questioned  on  appeal  by  showing  lack  of  juris- 
diction in  the  board  to  make  the  order,  or  by  showing  irregu- 
larity in  the  proceedings  which  culminated  in  the  order  ap- 
pealed from,  but  every  appeal  must  be  predicated  upon  the 
existence  of  an  order  from  which  the  appeal  is  taken. 

Sec.  1953,  Rev.  Codes,  provides  that  upon  the  appeal  the 
matter  must  be  heard  anew  and  the  act,  order  or  proceeding 
so  appealed  from  may  be  affirmed,  reversed  or  modified.  If 
that  which  is  appealed  from  is  as  a  matter  of  fact  not  an  order 
of  the  board,  but  a  mere  interpolation  in  the  record  by  the 
clerk,  the  court  could  not  affirm,  reverse  or  modify,  but  could 
only  dismiss  the  appeal. 

Having  by  their  own  act  in  appealing  from  the  order  of 
commissioners  set  the  district  court  in  motion  to  hear  the  mat- 
ter anew,  and  having  themselves  brought  the  record  into  the 
district  court,  the  appellants  cannot  be  heard  during  the  pro- 
ceedings on  appeal  to  urge  the  nonexistence  of  the  order 
appealed  from.  To  permit  such  a  proceeding  would  be  in 
effect  to  permit  a  collateral  attack  upon  the  order  under  the 
guise  of  a  direct  attack. 

The  judgment  is  affirmed.    Costs  awarded  to  respond^its. 

Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(October  31,  1917.) 

HANS    P.    HANSEN,    Respondent,  v.  BOISE    PAYETTE 
LUMBER  COMPANY,  a  Corporation,  Appellant. 

[168  Pac.  163.] 

Bn*L  OF  Exceptions — Settlement  by  Supreme  Coubt. 

1.  Where  a  petition  has  been  presented  to  this  court  asking  that  a 
reporter's  transcript  be  settled  as  a  bill  of  exceptions  and  the  re- 
porter's transcript  does  not  accompany  the  petition,  there  is  nothing 
before  this  court  upon  which  it  can  act. 

2.  Under  the  statutes  of  this  state  the  supreme  court  has  no 
power  to  settle  an  entire  bill  of  exceptions,  but  its  power  is  restricted 
to  those  cases  where  the  trial  court  failed  to  allow  an  exception  and 
not  where  the  court  refused  to  settle  the  transcript  aa  a  whole. 

Original  application  to  settle  reporter's  transcript.    Denied. 

Edwin  Snow,  for  Appellant. 

J.  J.  McCue  and  J.  G.  Johnston,  for  Respondent. 

RICE,  J. — This  is  an  original  application  to  this  court  to 
settle  a  reporter's  transcript  under  sec.  4432,  Rev.  Codes,  and 
rule  9  of  this  court. 

The  respondent  recovered  a  judgment  against  the  appellant 
in  the  trial  court,  from  which  judgment  the  appellant  filed 
notice  of  appeal  to  this  court  and  had  a  reporter's  transcript 
prepared.  This  appeal  was  subsequently  dismissed  on  the 
grounds  that  the  same  was  prematurely  taken.  A  second 
notice  of  appeal  was  filed  on  April  21,  1917,  at  which  time  the 
completed  reporter's  transcript  from  the  previous  appeal  was 
in  the  hands  of  the  appellant's  attorney.  However,  the  re- 
porter's transcript  was  not  served  upon  the  opposing  counsel 
until  June  5,  1917.  The  trial  court  refused  to  settle  the  tran- 
script upon  application  on  the  grounds  that  the  transcript 
was  not  served  upon  the  opposing  counsel  within  the  time  pre- 
scribed by  subd.  2,  chap.  119,  Sess.  Laws  1911,  p.  380.    The 
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appellant  has  not  presented  the  transcript  to  this  court  for 
settlement,  and  has  furnished  this  court  with  nothing  but  its 
petition.  It  would  therefore  seem  that  under  the  authority  of 
Dernham  v.  Lieuallen,  4  Ida.  528,  43  Pac.  74,  there  ia  nothing 
before  this  court  on  which  to  act. 

This  application  is  not  to  prove  an  exception  in  accordance 
with  the  facts  which  the  trial  judge  refused  to  allow,  but  an 
application  to  settle  the  entire  bill  of  exceptions  which  the 
trial  judge  refused  to  do.  Sec.  4432,  Rev.  Codes,  is  identical 
with  sec.  652,  Code  of  Civil  Procedure  of  California,  prior  to 
its  amendment.  The  California  courts  construed  the  above 
section,  while  the  same  was  in  force  in  that  state,  to  be  appli- 
cable only  to  those  cases  where  the  trial  court  failed  to  allow 
an  exception  and  not  where  the  court  refused  to  settle  the 
transcript  as  a  whole. 

In  the  case  of  Landers  v.  Landers,  82  Cal.  480,  23  Pac.  126, 
the  court  said : 

**Sec.  652  was  not  intended  to  apply  and  does  not  apply  to 
the  case  where  a  trial  judge  has  refused  to  settle  a  statement 
or  bill  of  exceptions.  The  remedy  if  such  refusal  is  wrongful 
is  nvandamtis  to  compel  him  to  act.  The  law  does  not  impose 
upon  the  appellate  court  the  general  duty  of  settling  a  bill  of 
exceptions.  Sec.  652  applies  to  a  case  where  the  trial  judge, 
in  settling  a  bill,  refuses  to  allow  an  exception  which  ought 
to  be  allowed.  The  language  is,  'if  the  judge  in  any  case 
refused  to  allow  an  exception  in  accordance  with  the  facts, 
the  party  desiring  the  bill  settled  may  apply  by  petition  to 
the  supreme  court  to  prove  the  same,' — that  is,  to  prove  the 
exception  which  the  judge  is  alleged  to  have  refused  to  allow 
in  accordance  with  the  facts." 

In  Tibbets  v.  Riverside  Banking  Co,,  97  Cal.  258,  32  Pac 
174,  the  court  said: 

''That  section  only  provides  that  where,  upon  the  settlement 
of  a  bill  of  exceptions  or  statement,  the  judge  refuses  to  allow 
an  exception,  the  party  may  petition  this  court  to  prove  said 
exception,  but  in  this  case  the  petitioners  merely  show  that 
they  presented  quite  a  lengthy  statement  on  motion  for  a  new 
trial  to  the  judge  of  the  superior  court,  and  that  he  refused 
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to  sign  it,  or  any  other  bill  of  exceptions.  In  such  case  the 
judge  can  be  compelled  by  mandamics  to  settle  the  bill  or  state- 
ment ;  but  this  court  has  not  the  power,  nor  is  it  its  duty,  to 
take  the  place  of  the  judge  of  the  lower  court,  and  perform 
the  duty  of  settling  the  statement."  {Hyde  v.  Boyle,  86  Cal. 
352,  24  Pac.  1059;  Hudson  v.  Hudson,  129  Cal.  141,  61  Pac. 
773;  Estate  of  Dolbeer,  147  Cal.  359,  81  Pac.  1098.) 

The  power  to  settle  a  bill  of  exceptions  is  statutory,  and  a 
strict  construction  is  necessary. 

In  the  case  of  Hyde  v.  Thornton  {Hyde  v.  Boyle)  ^  83  Cal. 
83,  23  Pac.  126,  upon  an  application  identical  with  the  ono 
at  bar,  the  court  said : 

**But  this  court,  in  bank,  has  recently  held,  in  the  case  of 
Landers  v.  Landers,  [82  Cal.  480],  ante  [23  Pac.  126],  that 
this  is  not  the  proper  remedy  in  a  case  like  the  one  here  pre- 
sented; that  this  court  cannot  substitute  itself  for  the  court 
below  in  the  settlement  of  a  general  bill  of  exceptions.  On  the 
authority  of  that  case  this  application  must  be  denied,  and  the 
parties  left  to  the  remedy  therein  suggested,  if  the  judge  below 
still  persists  in  his  refusal  to  settle  the  bill." 

In  the  case  of  In  re  Gates,  90  Cal.  257,  27  Pac.  195,  the 
court  said : 

**Sec.  652  limits  the  authority  of  this  court  to  interfere  in 
the  settlement  of  a  bill  to  the  single  instance  in  which  the 
judge  'refuses  to  allow  an  exception';  and  we  have  no  inclina- 
tion, even  if  we  had  the  power,  to  extend  this  authority  beyond 
the  limits  prescribed  by  the  statute." 

The  same  construction  has  been  placed  on  an  identical  stat- 
ute by  the  supreme  court  of  Montana  in  the  cases  of  In  re 
Plume,  23  Mont.  41,  57  Pac.  408;  Harding  v.  McLaughlin, 
23  Mont.  334,  58  Pac.  865. 

The  petition  is  therefore  denied. 


Budge,  C.  J.,  and  Morgan,  J.,  concur. 
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(November  20, 1917.) 

BAFT  RIVER  LAND  &  LIVESTOCK  CO.,  a  Corporation, 
Appellant,  v.  S.  H.  LAIRD,  Respondent. 

[00  Pae.  000.] 

Bales — Express  Waeranty — Sufpiciency  op  Evidence — ^^^ijduixkt 
Intent — ^Duty  op  Buyer  to  Investigate — ^BEsassioN — ^Betubk  of 
Property. 

1.  Where,  in  an  action  by  the  vendor  to  reeover  the  purchase 
price  of  property  sold,  the  purchaser,  as  a  defense,  relies  upon  & 
breach  of  express  warranty  and  an  election  to  rescind  the  contract, 
it  is  immaterial  whether  or  not  the  vendor  acted  in  good  faith  when 
he  made  the  representations  leading  up  to  the  sale. 

2.  In  such  a  case  it  is  not  the  duty  of  the  purchaser  to  investi- 
gate the  truth  of  the  statements  constituting  the  warranty. 

3.  This  court  wiU  not  disturb  the  verdict  of  a  jury  or  the  judg- 
ment of  a  trial  court  because  of  conflict  in  the  evidence  when  there 
is  sufficient  proof,  if  uncontradicted,  to  sustain  it. 

4.  What  is  a  reasonable  time  within  which  a  purchaser,  who  eleeta 
to  rescind  a  contract  of  sale  because  of  a  breach  of  warranty  must 
return,  or  offer  to  return,  the  property  purchased,  is  a  question  of 
fact  to  be  determined  by  the  jury. 

[As  to  privilege  of  returning  goods  purchased  as  bar  to  claim  for 
breach  of  warranty,  see  note  in  Ann.  Oas.  1915D,  1159.] 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  Power  County.    Hon.  J.  J.  Quheen,  Judge. 

Action  for  debt.    Judgment  for  defendant.        Affirmed. 

W.  R.  Griswold,  for  Appellant. 

'*To  rescind  a  contract  for  the  purchase  of  a  chattel  the 
property  purchased  should  be  returned,  or  offered  to  be  re- 
turned, within  a  reasonable  time,  unless  it  is  of  no  value  to 
either  party."  (Gale  Sulky  Harrow  Mfg.  Co,  v.  Moore,  46 
Kan.  324,  26  Pac.  703 ;  Luger  Furniture  Co.  v.  Street,  6  Okl. 
312,  50  Pac.  125 ;  35  Cyc.  151 ;  Gifford  v.  Carvill,  29  Cal.  589; 
Robinson  &  Co.  v.  Roberts,  20  Okl.  787,  95  Pac.  246;  Way- 
mire  V.  Shipley,  52  Or.  464,  97  Pac  807.) 
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"Retaining  the  goods  without  objection  after  discovery  of 
the  fraud  or  defect,  and  using,  selling,  or  otherwise  dealing 
with  the  property,  will  estop  the  buyer  to  rescind.'*  (35 
Cyc.  141,  142;  Detroit  Heating  etc,  Co.  v.  Stevens,  16  Utah, 
177,  52  Pac.  379 ;  Eagle  Iron  Works  v.  Des  Moines  8uh,  Ry. 
Co.,  101  Iowa,  289,  70  N.  W.  193 ;  Morgan  v.  Thetford,  3  111. 
App.  323 ;  Lyon  v.  Bertram,  20  How.  (61  U.  S.)  149,  15  L.  ed. 
847.) 

J.  F.  Nugent,  J.  P.  Pope  and  Ross  W.  Bates,  for  Respond- 
ent. 

"Whether  the  right  to  rescind  was  exercised  within  a 
reasonable  time  is  usually  regarded  as  a  question  for  the 
jury."     (35  Cyc.  153,  note  48.) 

"In  the  case  of  a  warranty  it  is  immaterial  whether  the 
seller  knew  his  statements  were  untrue  or  not."  (35  Cyc. 
368,  and  cases  cited.) 

"Where  there  is  an  express  warranty,  the  buyer  is  under 
no  obligation  to  inspect  or  examine  the  goods  purchased,  but 
may  rely  on  the  warranty.  The  main  purpose  of  a  warranty 
is  often  to  excuse  examination  and  render  examination 
unnecessary."     (35  Cyc.  378,  and  cases  cited.) 

"Where  there  is  some  evidence  to  support  the  verdict  of 
the  jury,  the  judgment  will  not  be  reversed."  (Lott  v. 
Oregon  Short  Line  B.  Co.,  23  Ida.  324,  130  Pac.  88.) 

MORGAN,  J. — Appellant  instituted  this  action  to  recover 
the  purchase  price  of  a  mare  sold  by  it,  through  one  Crane, 
its  agent,  to  respondent.  Respondent's  defense  was  that  at 
the  time  of  the  sale  appellant's  agent  expressly  warranted 
that  the  animal  was  sound ;  that  after  the  sale  it  was  discov- 
ered to  be  so  diseased  and  afflicted  as  to  be  of  no  value  what- 
ever and  that  after  the  discovery  of  the  animal's  defects  he 
offered  to  return  it  to  appellant.  The  jury  returned  a 
verdict  for  respondent  and  judgment  was  entered  accordingly. 
From  the  judgment  this  appeal  is  taken. 

The  evidence  is  sufficient  to  disclose  the  fact  that  the  mare 
was  unsound,  as  alleged  by  respondent,  and  practically 
valueless. 
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The  testimony  introduced  by  respondent,  to  sustain  his 
claim  that  appellant  warranted  the  soundness  of  the  mare, 
was  to  the  effect  that  during  the  time  the  sale  was  being 
negotiated  Crane  told  him  the  anmial  was  sound  in  every 
particular,  and  "I  will  absolutely  guarantee  that  mare.  If 
she  does  not  prove  satisfactory,  you  can  bring  her  back  any 
time."  This  evidence  is  suflScient  to  sustain  the  jury  in 
finding  that  Crane  warranted  the  soundness  of  the  animal. 
(Fre^  V.  Faaes,  37  Okl.  297,  13J  Pac.  342;  35  Cyc.  365.) 
It  is  true  Crane  disputed  the  testimony  of  respondent  in  this 
particular,  but  no  rule  is  better  settled  in  this  state  than 
that  this  court  will  not  disturb  the  verdict  of  a  jury  or  the 
judgment  of  a  trial  court  because  of  conflict  in  the  evidence 
when  there  is  sufQcient  proof,  if  uncontradicted,  to  sustain 
it.  Among  the  recent  cases  so  holding  is  Montgomery  v. 
Oray  (on  rehearing),  26  Ida.  583,  144  Pac.  646;  Oraham  v, 
Coeur  d'Alene  &  St.  Joe  Transp.  Co,,  27  Ida.  454,  149  Pac. 
509;  Bower  v.  Moorman,  27  Ida.  162,  147  Pac.  496;  Darry 
V.  Cox,  28  Ida.  519,  155  Pac.  660;  Jensen  v.  Bumgarner,  28 
Ida.  706,  156  Pac.  114;  John  V.  Farwell  Co,  v.  Craney,  29 
Ida.  82,  157  Pac.  382;  Sweeten  v.  Ezell,  30  Ida.  154,  163  Pac. 
612.  The  reason  for  this  rule  is  that  the  jury  is  the  ex- 
clusive judge  of  the  credibility  of  the  witnesses  and  of  the 
weight  and  sufficiency  of  the  evidence.  It  was  within  the 
province  of  the  jury  to,  and  it  apparently  did,  discredit  the 
testimony  adduced  by  appellant  to  sustain  its  contention,  and 
it  is  not  for  this  court  to  say  that  it  erred  in  returning  the 
verdict  it  arrived  at  from  the  conflicting  evidence  before  it. 

Appellant  contends  that  the  court  erred  in  giving  certain 
instructions,  and  in  refusing  to  give  others  which  were  re- 
quested by  it,  but,  it  is  clear,  this  contention  is  based  on  the 
erroneous  assumption  that  this  action  involved  the  question 
of  fraud  or  deceit.  Referring  to  the  instructions  refused  by 
the  court,  appellant  says  in  its  brief:  "These  instructions 
were  formulated  and  prepared  under  the  provisions  of  the 
general  rule  of  law  in  regard  to  rescission  of  contracts  of 
sale  for  fraud."    Its  objection  to  the  instructions  given  waa 
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that  they  omitted  to  charge  the  jury  in  respect  to  certain 
elements  necessary  where  fraud  is  relied  upon  as  a  defense. 

If  respondent's  defense  had  been  based  upon  false  repre- 
sentations alleged  to  have  been  made  by  appellant's  agent, 
then  it  would  have  been  necessary  to  prove  that  he  made  the 
representations  knowing  their  falsity,  or  made  them  in  reck- 
less disregard  of  what  the  truth  might  be,  but  fraud  is  not 
essential  to  the  establishment  of  a  defense  based  on  breach 
of  warranty,  and  in  such  a  case  it  is  immaterial  whether  or 
not  the  yendor  acted  in  good  faith  when  he  made  the  rep- 
resentations leading  up  to  the  sale.  {Klock  v.  Newbury,  63 
Wash.  153,  114  Pac.  1032.)  Likewise,  where  a  defense  is  a 
breach  of  express  warranty  by  the  vendor,  there  is  no  duty 
imposed  by  law  upon  the  purchaser  to  investigate  the  truth 
of  the  statements  constituting  the  warranty.  {Klock  v.  New- 
bury, supra;  Frey  v.  FaUes,  supra;  W.  R,  Orace  dk  Co,  v. 
Levy,  30  Cal.  App.  231,  156  Pac.  626 ;  HuU  v.  Dannen  (Iowa), 
157  N.  W.  188;  Vaupel  v.  Lamply,  181  Ind.  8, 103  N.  E.  796.) 

Appellant  contends  that  respondent  cannot,  as  a  defense, 
rely  upon  an  election  to  rescind  the  contract  for  breach  of 
warranty,  for  the  reason  that  he  did  not  return,  or  offer  to 
return,  the  property  within  a  reasonable  time  after  he  dis- 
covered the  defects  of  which  he  complained.  Respondent's 
testimony  was  to  the  effect  that  when  he  became  convinced 
the  mare  was  so  unsound  as  to  be  of  no  use,  and  upon  learn- 
ing the  address  of  appellant,  he  wrote  a  letter  offering  to 
return  her  and,  receiving  no  answer,  wrote  again,  some  time 
later,  which  last-mentioned  letter  brought  a  response  and  a 
refusal  by  appellant  to  receive  the  animal.  This  evidence 
tends  to  show  respondent's  diligence  and  that  question  was 
properly  submitted  to  the  jury  by  an  instruction  given  to 
the  effect  that  he  must  have  offered  to  return  the  mare  within 
a  reasonable  time. 

We  find  no  error  in  the  record  and  the  judgment  is  afQrmed. 
Costs  are  awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 
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ACTION. 
Nature  of  Action. 

1.  In  determining  whether  the  nature  of  an  action  is  legal  or 
equitable  the  court  must  take  into  consideration  the  averments  of 
plaintiff's  petition  or  complaint  and  the  body  and  substance  of  the 
ultimate  relief  sought.     (Johansen  v.  Looney,  123.) 

ADOPTION. 
See  Guardian  and  Ward,  4. 
Order  of  Adoption, 

1.  A  probate  judge  is  not  authorized  to  make  an  order  of 
adoption  of  children  without  the  consent  of  the  parents  on  the 
ground  that  the  parents  have  been  judicially  deprived  of  the  cus- 
tody of  their  children  on  account  of  neglect,  unless  it  appeals  in 
the  record  before  him  that  the  parents  have  been  permanently  and 
absolutely  deprived  of  such  custody  by  a  final  and  unconditional 
judgment  of  a  court.  An  order  of  a  probate  court  temporarily 
depriving  the  parents  of  the  custody  of  their  children,  but  granting 
them  an  opportunity  to  reclaim  the  children  upon  a  proper  showing 
of  reform,  is  not  such  a  judgment  as  dispenses  with  the  necessity 
for  the  consent  of  the  parents  to  an  adoption  proceeding.  (Jain  v. 
Priest,  273.) 

2.  Under  sec.  2703,  Bev.  Codes,  a  probate  judge  is  not  authorised 
to  make  an  order  of  adoption  of  children  without  the  consent  of  their 
parents,  on  the  ground  that  such  parents  have  been  judicially  de- 
prived of  their  children  on  account  of  neglect,  unless  it  appears  in 
the  record  before  such  judge  that  such  is  a  fact.  (Jain  v.  Priest, 
273.) 

3.  As  to  whether  the  parents  must  in  all  cases  be  notified  of 
adoption  proceedings  in  order  to  make  the  same  binding  upon  them, 
quaere,     (Jain  v.  Priest,  273.) 

ADVERSE  POSSESSION. 
1.    Where  a   party  has  entered  into  possession  of  land  under 
claim  of  title,  founded  upon  a  written  instrument  as  being  a  con- 
veyance of  the  property  in  question,  and  has  held  it  adversely  for 
a  period  of  more  than  five  years,  and  in  all  other  respects  con- 

(809) 
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codefendants  ifl  essential  to  the  Talidity  of  his  appeal,  since  they  are 
adTerse  parties  to  the  extent  that  their  interests  would  be  affected 
by  the  result  of  such  appeal.  (Glenn  y.  Aultman  ft  Taylor  Ma- 
chinery Co.,  727.) 

8.  Where  a  notice  of  appeal  is  addressed  to  certain  parties,  nam- 
ing them,  its  legal  effect  is  limited  to  such  parties  only.  (Glenn  t. 
Aultman  ft  Taylor  Machinery  Co.,  727.) 

9.  Where  the  notice  of  appeal  is  not  filed  until  after  the  expira- 
tion of  the  time  fixed  by  statute,  this  court  acquires  no  jurisdietioa 
of  the  cause.     (Glenn  y.  Aultman  ft  Taylor  Machinery  Co.,  919.) 

Waiver  of  Notice  of  Appeal, 

10.  Where  an  appeal  was  taken  from  the  probate  court  to  the  dis- 
trict court  and  notice  of  appeal  was  not  seryed,  but  neyertheless  the 
party  opposing  the  appeal  yoluntarily  appeared  and  asked  leaye  to 
file  an  answer  and  proceeded  to  a  trial  of  the  cause  without  raising 
any  objection. to  the  jurisdiction  of  the  court  upon  the  ground  of 
lack  of  notice,  such  procedure  amounts  to  a  waiver  of  the  absence 
of  notice  of  appeal,  and  the  question  cannot  be  raised  for  the  first 
time  on  appeal  to  the  supreme  court.     (Bates  y.  Price,  521.) 

Filing  of  Praecipe. 

11.  The  statute  requiring  the  filing  of  a  praecipe  within  five  days 
after  the  filing  of  notice  of  appeal  is  directory  and  not  mandatory. 
The  time  of  filing  the  praecipe  may  be  considered  in  connection  with 
the  question  of  diligence  in  taking  the  appeal.  (Bohannon  Dredging 
Co.  y.  England,  721.) 

Transcript. 

12.  The  action  of  the  trial  court  in  oyerruling  motion  for  new 
trial,  based  in  part  upon  the  minutes  of  tbe  court,  cannot  be  re- 
yiewed  where  the  record  of  appeal  fails  to  contain  a  transcript  of 
the  evidence  duly  settled  by  the  trial  judge.     (Wells  y.  Culp,  438.) 

13.  A  transcript  of  the  evidence  not  duly  certified  and  settled  by 
the  trial  judge  cannot  be  considered  on  appeal,  either  from  the 
judgment  or  from  the  order  overruling  the  motion  for  new  trial. 
(Wells  v.  Culp,  438.) 

14.  Service  of  the  clerk's  transcript  of  the  record  and  the  re- 
porter's transcript  of  the  testimony,  as  provided  for  by  sees.  4820-A 
and  4434,  Kev.  Codes,  is  mandatory.  (Bohannon  Dredging  Co.  y. 
England,  721.) 

15.  The  reporter's  transcript  of  the  testimony,  provided  for  by 
sec.  4434,  Bev.  Codes,  is  not  required  to  be  settled  or  filed  prior  to 
the  hearing  of  a  motion  for  a  new  trial.  (Bohannon  Dredging  Go. 
y.  England,  721.) 
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16.  A  failure  to  file  and  serve  transcript  on  appeal  within  the 
time  specified  bj  the  rules  of  this  court  does  not  divest  this  court 
of  jurisdiction.     (Wolter  v.  Church,  427.) 

17.  A  stipulation  for  obtaining  an  extension  of  time  within  which 
to  file  transcript  on  appeal  to  this  court  should  be  obtained  before 
the  time  limited  by  the  rules  of  this  court  for  filing  such  transcript 
has  expired.     (Wolter  v.  Church,  427.) 

18.  The  transcript  containing  the  record  on  appeal  imports  verity, 
and  is  the  conclusive  evidence  of  the  proceedings  in  the  lower  eourt. 
(Athey  v.  Oregon  Short  Line  B.  B.  Co.,  318.) 

Dismissal  of  Appeal — In  General, 

10.  Under  the  existing  statute  an  appeal  from  the  district  court 
to  the  supreme  court,  taken  prior  to  the  entry  of  the  judgment  in 
the  judgment-book,  does  not  confer  jurisdiction  upon  the  supreme 
eourt,  and  will  be  dismissed.  (Athey  v.  Oregon  Short  Line  B.  B. 
Co.,  318.) 

20.  Subd.  2,  sec.  4807,  Bev.  Codes,  as  amended,  supra,  provides 
an  appeal  may  be  taken  to  the  supreme  court  from  a  district  court, 
from  an  order  granting  or  refusing  a  new  trial,  within  thirty  days 
after  the  order  is  made  and  entered  on  the  minutes  of  the  court 
or  filed  with  the  clerk.  Where  an  order  denying  a  new  trial  was 
made  on  the  16th  day  of  December,  1913,  and  no  appeal  waa  taken 
therefrom  within  thirty  days  from  the  entry  thereof,  the  same  is 
subject  to  dismissal.     (Thompson  v.  Harris,  109.) 

21.  An  appeal  from  an  order  overruling  motion  for  a  new  trial 
Is  not  subject  to  dismissal  for  the  reason  that  notice  of  motion  in 
the  district  court  was  not  served  upon  the  adverse  parties  or  their 
counsel.  A  motion  to  dismiss  an  appeal  only  presents  the  question 
of  whether  or  not  the  requirements  of  the  statutes  and  rules  as  to 
the  mode  of  taking  the  appeal  have  been  followed.  (Bohannon 
Dredging  Co.  v.  England,  721.) 

—  For  Failture  to  Serve  Adverse  Parties  With  Notice  of  Appeal, 

22.  Where  it  appears  that  the  notice  of  appeal  has  not  been 
served  upon  all  of  the  adverse  parties,  the  appeal  will  be  dismissed 
on  motion,  as  such  an  appeal  confers  no  jurisdiction  upon  this  court 
under  section  4808,  Bev.  Codes.     (Cook  v.  Miller,  749.) 

23.  An  appeal  will  be  dismissed  where  it  appears  that  the  notice 
of  appeal  has  not  been  served  upon  all  of  the  adverse  parties  whose 
interest  might  be  affected  by  a  reversal  or  modification  of  the 
judgment.     (Qlenn  v.  Aultman  ft  Taylor  Machinery  Co.,  727.) 

—  Transcript, 

24.  A  transcript  on  appeal  must  be  filed  in  this  court  within  the 
time  prescribed  by  the  court  rules;  otherwise,  in  the  absence  of  a 
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proper  showing  excusing  the  failure  to  do  so,  the  appeal  will  be 
dismussed.     (Bohannon  Dredging  Co.  v.  England,  721.) 

25.  Where  a  motion  to  dismiss  for  failure  to  file  transcript  within 
the  time  specified  by  rule  26  of  the  rules  of  this  court  is  made  upon 
notice,  and  a  showing  is  made  in  opposition  to  such  motion,  the 
showing  should  be  sufficient  to  justify  the  court  in  reinstating  the 
case  if  it  had  been  previously  dismissed  without  notice.  (Wolter  ▼. 
Church,  427.) 

26.  Where  upon  appeal  to  thia  court  a  transcript  has  not  been 
filed  within  the  time  limited  by  the  rules,  such  appeal  will  be  dis- 
missed upon  motion  in  the  absence  of  a  sufficient  showing  of  dili- 
gence. Facts  examincrd  and  showing  of  diligence  in  the  proseeutioa 
of  the  appeal  held  to  be  insufficient.     (Wolter  v.  Church,  427.) 

26a.  Where  the  transcript  or  record  on  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  does  not  contain  a  certificate  of  the  trial 
judge,  clerk  or  attorneys  that  the  papers  therein  contained  eon- 
stitute  all  of  the  records,  papers  and  files  considered  and  acted  upon 
by  the  trial  court,  upon  the  hearing  of  the  motion,  as  required  by 
sec.  4821,  Bev.  Codes,  and  Bule  ^4  of  the  rules  of  this  court,  the 
appeal  must  be  dismissed.  (Glenn  y.  Aultman  &  Taylor  Machinery 
Co.,  719.) 

27.  Where  a  transcript  on  appeal  does  not  contain  a  certificate 
from  either  the  trial  judge,  the  clerk  or  the  attorneys  that  it  eon- 
tains  all  the  records,  papers  and  files  used  or  considered  by  the  trial 
judge  upon  the  hearing  of  a  motion  to  correct  the  judgment,  aa 
required  by  sec.  4821,  Bev.  Codes,  and  Bule  24  of  the  rules  of  thia 
court,  the  appeal  must  be  dismissed.  (Glenn  v.  Aultman  ft  Taylor 
Machinery  Co.,  727.) 

28.  Held,  where  the  transcript  or  record  on  appeal  from  an  order 
or  contested  motion  does  not  contain  a  certificate  that  the  papers 
therein  contained  constitute  all  the  records,  papers  and  files  used  or 
considered  by  the  judge  making  the  order  on  the  hearing  of  the 
motion,  as  required  by  sec.  4821,  Bev.  Codes,  and  rule  24  of  thia 
court,  the  appeal  will  be  dismissed  under  rule  27  of  this  court,  on  the 
court's  own  motion.  (Walsh  v.  Niess  and  Utaida  Bod  and  Oim 
Club,  325.) 

Beview  of  Instructions. 

29.  Where  certain  instructions  of  the  trial  eonrt  are  erroneous, 
but  are  in  fact  more  favorable  to  appellant  than  a  correct  statement 
of  the  law  would  justify,  appellant  cannot  be  said  to  have  been 
prejudiced  by  the  giving  of  such  instructions,  and  is  not  in  a  posi- 
tion to  complain  of  the  verdict  arrived  at,  on  the  ground  that  such 
instructions  were  given.  (Saccamonno  v.  Great  Northern  By.  Co., 
513.) 
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30.  Held,  that  the  trial  court  committed  no  error  in  regard  to  the 
admission  of  evidence,  the  giving  of  certain  instructions  and  refusal 
to  give  certain  offered  instructions,  and  in  refusing  to  grant  appel- 
lant a  new  trial.     (Bates  v.  PVice,  521.) 

Preswmptians. 

31.  Where  a  jury  might  have  arrived  at  their  verdict  upon  dif- 
ferent theories  of  the  case,  one  of  which  would  involve  disregard 
of  the  instructions  of  the  court,  and  the  other  a  due  regard  for 
such  instructions,  it  must  be  presumed  that  the  jurj  followed  the 
court's  instructions  in  arriving  at  their  verdict.  (Saccamonno  v. 
Great  Northern  By.  Co.,  513.) 

Direction  of  Verdict. 

32.  Held,  that  the  trial  court  did  not  err  in  directing  the  jury 
to  return  a  verdict  for  defendant.     (Libby  v.  Pelham,  614.) 

33.  Held,  that  under  the  facts  and  law  of  this  case,  the  trial  court 
committed  no  error  in  instructing  the  jury  to  return  a  verdict  for 
respondent.     (Milner  v.  Pelham,  594.) 

Beview  of  Evidence, 

34.  Evidence  examined  and  held  sufficient  under  a  written  con 
tract  to  sustain  the  findings  of  the  trial  court  to  the  effect  that  the 
respondents  did  not  assume  and  agree  to  pay  the  indebtedness  se- 
cured by  mortgage  of  appellant,  Consolidated  Wagon  Ss  Machine  Co. 
(Green  v.  Consolidated  Wagon  ft  Machine  Co.,  359.) 

35.  Held,  that  the  evidence  in  this  ease  shown  by  the  record  is 
sufficient  to  support  the  findings  and  judgment  of  the  lower  court. 
(Bees  V.  Gorham,  207.) 

No  Disturbance  of  Findings,  Verdict,  or  Judgment,  Where  Evidence  it 
Conflicting. 

36.  In  a  suit  in  equity,  as  well  as  in  an  action  at  law,  a  finding 
of  fact  made  by  the  trial  judge,  who  has  had  the  benefit  of  observ- 
ing the  demeanor  of  witnesses  upon  the  stand  and  of  listening  to 
their  testimony,  will  not  be  disturbed,  because  of  conflict,  if  the 
evidence  in  support  of  the  finding,  if  uncontradicted,  is  sufficient  to 
sustain  it.     (Davenport  v.  Burke,  599.) 

37.  A  finding  of  the  trial  court  based  upon  substantially  conflict- 
ing evidence  will  not  be  disturbed.  (Holland  v.  Avondale  Irr.  Dist., 
479.) 

38.  Where  there  is  a  substantial  conflict  in  the  evidence,  neither 
the  findings  nor  judgment  of  the  trial  court  will  be  disturbed  on 
ippeal.     (Hayton  v.  Clemans,  25.) 
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39.  Where  there  is  a  Bubstantial  conflict  in  the  eyidenoe  the  ver- 
dict of  the  jury  will  not  be  disturbed.  (Saecamonno  ▼.  Great 
Northern  By.  Co.,  513.) 

40.  Where  the  evidence  la  conflicting  and  sufficient,  the  verdict  of 
the  jury  will  not  be  disturbed.  (Maney  v.  Idaho  Construction  Co., 
111.) 

41.  The  evidence  in  this  case  is  conflicting,  and,  under  the  theory 
upon  which  the  ease  was  tried,  sufficient  to  support  the  verdict  and 
judgment.     (Dore  v.  Cottom,  696;  Dore  v.  Benedict,  731.) 

42.  An  appellate  court  will  not  disturb  the  judgment  of  a  trial 
court  because  of  conflict  in  the  evidence  where  there  is  sufficient 
proof,  if  uncontradicted,  to  sustain  it.     (Sweeten  v.  Ezell,  154.) 

43.  This  court  will  not  disturb  the  verdict  of  a  jury  or  the  judg- 
ment of  a  trial  court  because  of  conflict  in  the  evidence  when  there 
is  sufficient  proof,  if  uncontradicted,  to  sustain  it.  (Baft  Biver 
Land  ft  Livestock  Co.  v.  Laird,  804.) 

Denial  of  Motion  for  New  Trial, 

44.  The  action  of  the  trial  court  in  denying  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evidence  is  not  error  when 
the  affidavits,  filed  in  support  thereof,  disclose  that  such  evidence 
relates  to  matters  not  embraced  within  the  issues  or  is  cumulative 
to  that  introduced  at  the  trial.  (St.  Begis  Lumber  Co.  v.  Turner 
Lumber  ft  Mfg.  Co.,  555.) 

Harmless  Error, 

45.  Held,  that  the  instructions  requested  by  appellant  and  re- 
fused, also  the  instructions  given,  disclose  no  error  prejudicial  to 
appellant.     (Dore  v.  Cottom,  696;  Dore  v.  Benedict,  731.) 

46.  Where  in  a  trial  to  the  court  without  a  jury,  the  court  deni^ 
a  motion  to  strike  testimony  as  to  the  receipt  of  money  by  draft 
in  exchange  for  the  return  of  a  deed,  based  on  the  ground  that  the 
deed  and  draft  are  the  best  evidence,  and  testimony  is  subsequently 
introduced  showing  that  the  deed  was  burned  and  never  recorded, 
that  the  person  who  sent  the  draft  for  the  drawer  thereof  was  dead, 
that  neither  the  drawer  nor  drawee  knew  where  the  draft  was  pro- 
cured and  that  the  records  of  the  bank  at  which  the  draft  was  cashed 
were  lost  or  destroyed,  the  error  in  refusing  to  strike  the  testimony 
was  not  prejudicial.     (McKeehan  v.  VoUmer-Clearwater  Co.,  505.) 

Affirmance  of  Judgment 

47.  Held,  where  in  an  action  upon  an  express  contract  for  the 
payment  of  money,  the  trial  court  finds  all  of  the  facts  in  favor  of 
plaintiff,  and  the  findings  are  sustained  by  the  evidence,  the  judg- 
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ment  for  plaintiff  will  be  affirmed.     (Kinsolving  v.  Milwaukee  Lum- 
ber Co.,  612.) 

Reversal  of  Judgment — In  General. 

48.  Even  if  certain  testimonj  of  a  pbjsician  sbould  have  been 
excluded  on  the  ground  of  privileged  communication,  still  the  ad- 
misBion  of  it  is  not  reyersible  error  where  the  patient,  who  was  also 
a  witness,  testified  on  her  cross-examination  to  substantially  every- 
thing to  which  the  doctor  testified.  As  to  whether  the  testimony 
should  have  been  admitted  over  the  objection  of  appellant,  there 
being  nothing  in  the  record  to  show  that  the  witness  expressly  con- 
sented that  the  testimony  might  be  given,  quaere.  (Jain  v.  Priest, 
2T3.) 

Because  of  Inairuetions.     . 

49.  An  inetruction  should  not  be  given  unless  founded  on  the  is- 
sues in  the  case  or  evidence  received  at  the  trial.  But  where,  by 
examination  of  instructions  given  in  the  trial,  it  appears  that  the 
giving  of  such  instruction  did  not  result  in  any  substantial  injury 
to  appellant,  the  judgment  will  not  be  reversed.  (Austin  v.  Brown 
Brothers  Co.,  167.) 

50.  A  judgment  will  not  be  reversed  where  it  appears  that  the 
jury  took  cognizance  only  of  matters  proper  for  their  consideration, 
even  though  the  jury  waa  erroneously  instructed.  (Austin  v.  Brown 
Brothers  Co.,  167.) 

51.  An  instruction  which  directed  the  jury,  in  the  event  they 
found  for  plaintiff,  to  assess  his  damages  and  then  add  interest  at 
the  rate  of  seven  per  cent  per  annum  from  the  date  of  the  discovery 
of  the  true  character  of  the  fruit  trees  to  the  date  of  trial,  is 
erroneous;  but,  where  it  appears  that  the  prevailing  party  has 
offered  to  remit  the  interest  erroneously  included  in  the  judgment 
in  accordance  with  such  instruction,  a  judgment  for  damages  will 
not  be  reversed  on  account  of  such  error,  when  the  amount  by  which 
the  verdict  was  thereby  increased  is  easily  ascertainable  and  the 
proper  deduction  can  be  made  with  certainty.  (Graham  v.  Brown 
Brothers  Co.,  651.) 

-^— —  Becofuse  of  Misconduct  of  Counsel, 

62.  Statements  of  counsel  to  the  jury  which  are  not  justified  by 
anything  in  the  record  and  are  manifestly  made  for  the  purpose  of 
inciting  the  passion  or  prejudice  of  the  jury,  constitute  reversible 
error,  unless  it  appears  from  the  whole  record  that  the  jury  could 
not  lawfully  have  reached  any  other  conclusion  than  they  did. 
(Bates  V.  Price,  521.) 
Idaho,  Vol.  80— 52 
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53.  Held,  that  miseonduct  of  counsel  in  this  ease  in  addressing 
prejudicial  remarks  to  the  jurj  did  not  constitute  reversible  error, 
since  it  appears  from  the  record  that  the  ycrrdiet  of  the  jury  was 
fully  justified  bj  the  evidence  adduced  on  the  triaL  (Bates  t.  Prieej 
621.) 

See  Costs;  Criminal  Law,  5;  Drains;  Exceptions,  Bin  of. 

APPEABANCB. 
1.  A  stipulation  between  the  attorneys  made  during  the  tame 
in  which  an  appeal  could  properly  have  been  taken,  extending  the 
time  in  which  to  file  briefs,  is  not  such  an  appearance  as  would  con- 
fer jurisdiction  upon  the  appellate  court.  (Athey  y.  Oregon  Short 
Line  B.  B.  Co.,  318.) 

ASSESSMENTS. 
See  Drains,  3-17;   Municipal  Corporations,  5-15;  Waters  and  Waier- 

eourses,  28. 

ATTACHMENT. 

1.  Beal  estate  may  be  attached  under  and  by  virtue  of  a  writ  of 
attachment  issued  out  of  a  justice's  or  probate  court.  (Hanson  ▼• 
Morrison,  422.) 

2.  Before  recovery  can  be  had  because  of  an  attachment  pro- 
cured wrongfully,  maliciously  and  without  probable  cause,  it  must 
be  shown  that  the  property  alleged  to  have  been  attached  was  actu- 
ally levied  upon  in  substantial  conformity  with  sec  4307,  Bey.  Codes 
(amended.  Seas.  Laws  1911,  chap.  162,  p.  559).  (Long  y.  Barley 
State  Bank,  392.) 

3.  Loss  of  profits  in  business  is  an  element  of  damage  where  the 
attachment  was  procured  with  malice  and  without  probable  cause, 
but  may  be  recovered  only  upon  the  production  of  such  evidence  as 
will  enable  the  jury  to  calculate,  with  a  reasonable  degree  of  cer- 
tainty, the  amount  of  damage  resulting  from  such  loss.  (Long  y. 
Burley  State  Bank,  392.) 

4.  Malice  and  want  of  probable  cause,  if  relied  upon  as  an  ele- 
ment of  damage,  must  be  alleged  and  proved.  The  jury  may  infer 
malice  from  the  want  of  probable  cause,  but  it  may  not  infer  want 
of  probable  cause  alone  from  the  fact  that  the  suit  in  aid  of  which 
the  attachment  issued  was  decided  against  the  party  procuring  it. 
(Long  V.  Burley  State  Bank,  392.) 

BANKS  AND  BANKING. 

1.  According  to  the  intent  and  purpose  of  see.  173  of  the 
Bevenue  Act  of  1913  (Sess.   Laws  1913,  p.  230),  the  proportion  of 
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BANKS  AND  BANKING  (Continued). 

the  capital  stock,  surplus  and  undiTided  profits  of  a  bank  invested 
in  or  represented  by  property  outside  of  the  county  in  which  the 
bank  is  located  is  not  to  be  deducted  from  the  full  cash  value  of  its 
capital  stock  in  listing  the  same  for  assessment.  (Weiser  Nat.  Bank 
T.  Washington  County,  332.) 

BENEVOLENT  ORGANIZATIONS. 
See  Guardian  and  Ward,  1-6. 

BILL  OF  EXCEPTIONS. 
See  Exceptions,  Bill  of,  1. 

BILLS  AND  NOTES. 

1.  One  who  holds  a  note  by  assignment  for  the  purpose  of  col- 
lection is  the  real  party  in  interest  in  his  own  name.  (Utah  Imple- 
ment-Vehicle Co.  V.  Kenyon,  407.) 

2.  An  indorsee,  who  is  in  possession  of  a  promissory  note,  is  the 
"holder"  thereof,  and  may  sue  thereon  in  his  own  name.  (Utah 
Implement- Vehicle  Co.  v.  Kenyon,  407.) 

3.  Evidence  examined  and  held  insufficient  to  establish  respond- 
ent's claim  that  there  was  a  conditional  delivery  of  the  note.  (Citi- 
zena'  State  Bank  of  Sandpoint  v.  Thomason,  460.) 

4.  Kvidence  examined  and  held  sufficient  to  establish  that  the 
note  was  delivered  as  a  present  obligation.  (Citizens'  State  Bank  of 
Sandpoint  ▼.  Thomason,  460.) 

BONA  FIDE  PTJBCHASEB. 
See  Execution,  2. 

BREACH  OF  WARRANTY. 
See  Sales,  4. 

CANAL. 
See  Highways. 

CAPITAL  STOCK. 
See  Corporations,  1-4. 

CAREY  ACT  LANDS. 
See  Public  Lands,  4;  Waters  and  Watercourses,  8,  24,  20. 

CAREY  ACT  PROJECTS. 
See  Mandamus,  6. 
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CATTLE. 
Bee  Animalfl. 

CERTIFICATES. 
See  Schools  and  School  Districts,  i, 

CEBTIOBABI. 
See  Review,  Writ  of,  1. 

CHANGE  OP  VENUE. 

f 

See  Venue,  1-5. 

CHARITABLE  ORGANIZATIONS. 
See  Guardian  and  Ward,  1-6. 

CHATTEL  MORTGAGES. 
Lien  of  Mortgage, 

1.  Evidence  examined  and  found  sufficient  to  sustain  the  findings 
of  the  lower  court  to  the  effect  that  the  chattel  mortgages  in  ques- 
tion were  valid  and  subsisting  liens  upon  the  crop  of  barley,  and 
that  appellant  wrongfully  and  unlawfully  converted  a  portion  of  the 
same  to  its  own  use.  (Averill  Machinery  Co.  v.  VoUmer-Olearwater 
Company,  587.) 

2.  The  lien  of  a  chattel  mortgage  executed  upon  a  crop  to  be 
grown  upon  leased  premises  does  not  attach  to  a  crop  subsequently 
planted  thereon  by  another  than  the  lessee.  (Green  v.  Consolidated 
Wagon  &  Machine  Co.,  359.) 

3.  If  personal  property  situated  in  a  foreign  state  is  there  encum- 
bered by  a  mortgage  duly  executed  and  recorded  so  as  to  create  a 
valid  lien  thereon  and  if  it  is  thereafter,  with  the  consent  of  the 
mortgagee,  removed  into  Idaho  and  is  here  sold  to  a  purchaser  who 
has  no  knowledge  of  the  encumbrance,  such  purchaser  takes  title 
which  is  not  subject  to  the  lien  of  the  mortgage.  (Moore  ▼.  Key- 
stone Driller  Co.,  220.) 

Comity  Between  States. 

4.  By  reason  of  comity  between  states,  if  personal  property 
situated  in  a  given  state  is  there  mortgaged  by  the  owner  and  the 
mortgage  is  duly  executed  and  recorded  as  by  the  local  law  required 
so  as  to  create  a  valid  lien,  and  if  the  property  is  thereafter  re- 
moved into  another  state  and  is  there  sold  to  a  purchaser  without 
knowledge  of  the  encumbrance,  such  purchaser  takes  title  subject  to 
the  lien  of  the  mortgage  although  it  has  not  been  recorded  in  the 
latter  state,  and  this  is  particularly  true  when  the  removal  is  ac- 
complished without  the  knowledge  or  consent  of  the  mortgagee. 
(Smith  V.  Consolidated  Wagon  &  Machine  Co.,  148.) 
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CHILDREN. 
See  Parent  and  Child. 

OHILDBBN'S  HOME  FINDING  AND  AID  SOCIBTT, 
See  Guardian  and  Ward,  4. 

CliAIMS. 
See  States,  1-6. 

CLOUD  ON  TITLE. 
See  Quieting  Title,  1-3. 

COMITY  BETWEEN  STATBa 
See  Chattel  Mortgages,  4;  Contracts,  8. 

CONSTBUCTION  COMPANY. 
See  Waters  and  Watercourses,  8,  9,  21,  25. 

OONSTBUCTIVE  TBUSTa 
See  Trusts. 

C0NTBACT8. 
Efed  of  lllegaiiiy, 

1.  Where  a  statute  prescribes  a  license,  or  certificate,  as  a  re- 
quisite to  engaging  in  business,  and  where  such  is  required  for 
public  protection  or  is  a  police  regulation  and  not  for  revenue  pur- 
poses only,  a  contract  made  in  violation  thereof  is  invalid  and  no 
recoverj  can  be  based  thereon.     (Zimmerman  v.  Brown,  640.) 

2.  Bights  based  on  a  violation  of  law  will  not  be  enforced,  and 
if  a  transaction  is  illegal  because  in  contravention  to  a  statute,  it 
will  not  be  upheld  in  any  way,  but  the  parties  will  be  left  in  the 
situation  in  which  they  have  voluntarily  placed  themselves.  (libby 
V.  Pelham,  614.) 

Construction  and  Operation — Sate  of  Fruit  Trees, 

d.  Where  a  contract  for  the  sale  of  fruit  trees,  prepared  by  the 
seller  to  be  signed  by  the  buyer  contains  a  provision  that  ''any 
stock  which  does  not  prove  to  be  true  to  name  as  labeled  is  to  be 
replaced  free  or  purchase  price  refunded,"  such  contract  contains 
an  implied  condition  precedent  requiring  a  substantial  performance 
by  the  seller,  for  the  breach  of  which  the  buyer  is  entitled  to  com- 
pensatory damages,  and  the  foregoing  provision  of  the  contract 
applies  only  to  such  mistakes  as  are  liable  to  occur  in  the  substan- 
tial performance  of  the  contract.  (Austin  v.  Brown  Brothers  Co., 
167.) 
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CONTRACTS  (Continued). 

4.  Where  three  persons  gave  individual  orders  complete  in  them- 
selves for  nursery  stock  to  an  agent  of  a  nursery  company,  and 
thereupon,  at  the  suggestion  of  the  agent,  the  three  orders  were 
combined  in  one  and  signed  by  one  of  the  three,  held,  that  under 
the  facts  of  this  case  the  combined  order  became  a  separable  con- 
tract.    (Austin  Y.  Brown  Brothers  Co.,  167.) 

Measwrement  of  Hay. 

5.  Where  it  is  provided  in  a  contract  that  certain  hay  is  to  be 
measured  according  to  the  "government  rule/'  and  parol  evidence  is 
introduced  to  disclose  the  fact  that  there  were  several  rules  known 
as  "government  rule/'  and  that  the  minds  of  the  parties  did  not  meet 
as  to  what  government  rule  the  provision  in  the  contract  referred 
to,  such  provision  is  void.     (Snoderly  y.  Bower,  484) 

BaUroad  Construction  Woric, 

6.  A  contract  for  the  construction  of  railroad  work  which  pro- 
vides that  the  chief  engineer  shall  have  the  right  to  decide  all  ques- 
tions arising  between  the  parties  thereto  relative  to  said  work,  and 
as  to  the  true  intent  and  meaning  of  the  provisions  and  specifica- 
tions of  the  contract  and  the  specifications  under  which  the  work 
is  to  be  done,  and  that  his  decision  shall  be  binding  upon  all  parties 
to  the  agreement,  does  not  make  the  estimates  of  quantities  made 
by  the  chief  engineer  binding  upon  the  parties.  (Maney  v.  Idaho 
Construction  Co.,  111.) 

7.  A  contract  for  the  construction  of  railroad  work  which  pro- 
vides that  the  subcontractor  shall  be  paid  as  per  chief  engineer's 
estimate  sheet  does  not  make  the  estimates  of  the  chief  engineer 
final  and  conclusive  upon  the  parties  to  the  contract.  (Maney  y. 
Idaho  Construction  Co.,  111.) 

Comity  Between  States. 

8.  In  order  to  invoke  the  doctrine  of  comity  betwen  states  with 
respect  to  contracts,  it  is  incumbent  upon  a  party  claiming  such  a 
benefit  to  show  that  his  is  such  a  contract  as  is  contemplated  by  the 
doctrine.  He  must  produce  proof  that  the  contract  in  behalf  of 
which  he  seeks  to  invoke  this  rule  is  a  foreign  contract  contemplated 
by  the  rule.     (Smith  t.  Consolidated  Wagon  &  Machine  Co.,  148.) 

Pletiding. 

9.  Under  sec.  4201,  Rev.  Codes,  the  failure  to  deny  a  written  in- 
strument contained  in  the  answer  as  therein  required  admits  the 
genuineness  and  due  execution  of  such  instrument,  but  the  plain- 
tifl^  is  not  precluded  thereby  from  taking  any  position  in  avoidance 
of  the  contract  which  is  not  inconsistent  with  the  admission  of  its 
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genuineness  and  due  execution.  (Austin  y.  Brown  Brothers  Co., 
167.) 

10.  Where  the  pleadings  are  based  upon  an  express  provision  in 
a  contract  fixing  a  rule  of  measurement,  and  nothing  further,  and  it 
is  shown  conclusively  from  the  evidence  that  there  was  no  contract 
upon  that  point  between  the  parties,  the  pleadings  will  not  support 
the  judgment.     (Snoderly  v.  Bower,  484.) 

Aoiiojis  in  General — Evidence, 

11.  In  an  action  for  the  amount  due  for  the  construction  of  a 
railroad  roadbed  under  a  contract  which  does  not  make  the  estimates 
furnished  by  the  chief  engineer  final  and  conclusive  upon  the  parties, 
it  is  proper  for  the  trial  court  to  receive  competent  evidence  to  dis- 
close the  errors  and  mistakes  of  such  estimates,  if  any  there  be. 
Such  evidence  is  admissible  without  reference  to  the  question  of 
fraud  or  bad  faith  on  the  part  of  the  engineer.  (Maney  v.  Idaho 
Construction  Co.,  111.) 

12.  Copies  of  contract  orders  for  trees,  which  were  afterward 
merged  in  a  single  contract  between  the  parties,  may  be  properly 
received  in  evidence  as  showing  specific  acts  of  the  parties  in  making 
the  contract  and  the  steps  which  were  taken  leading  up  to  the 
making  of  the  final  contract  and  the  execution  thereof.  (Graham  v. 
Brown  Brothers  Co.,  651.) 

13.  Where  by  the  undisputed  testimony  there  is  clearly  a  substan- 
tial failure  of  performance  on  the  part  of  one  of  the  parties  to 
the  contract,  it  is  the  duty  of  the  court  so  to  declare  as  a  matter 
of  law.     (Austin  v.  Brown  Brothers  Co.,  167.) 

Instructione. 

14.  The  following  instruction  was  given  in  this  case:  "Where 
fruit  trees  are  sold  under  a  warranty,  express  or  implied,  that  they 
are  of  the  kind  selected  and  they  prove  to  be  not  of  such  kinds  in 
part  or  whole,  the  measure  of  damages  is  the  difference  in  value 
between  the  orchard  actually  grown  from  the  trees  received,  at  the 
next  planting  time  after  the  discovery  of  the  breach,  and  the  value 
which  such  orchard  would  have  had  if  the  trees  had  been  as  war- 
ranted  **    Held,  that  under  the  facts,  as  shown  by  the 

record,  the  giving  of  such  instruction,  without  the  inclusion  of  the 
words  ''at  the  same  time  deducting  the  cost  of  taking  care  of  such 
trees,"  was  not  erroneous.     (Graham  v.  Brown  Brothers  Co.,  651.) 

Bescission  of  Contract, 

15.  In  an  action  for  the  rescission  of  a  contract,  the  complaint 
need  not  show  that  prior  to  the  commencement  of  the  action  plain- 
tiff offered  to  place  defendant  in  etatu  quo,  (Hayton  v.  Clemans, 
32.) 
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16.  Wher^  the  complaint  in  an  action  for  the  rescission  of  a  con- 
tract shows  that  the  consideration  received  bj  plaintiff  was  an  in- 
terest in  land  under  a  contract  of  purchase,  and  that  such  contract 
has  been  foreclosed  by  decree  for  default  in  pajments  due  there* 
under,  which  payments  defendant  represented  to  plaintiff  had  al- 
ready been  made,  it  is  not  necessary  that  the  complaint  should  offer 
to  restore  to  defendant  the  consideration  received  as  a  condition 
precedent  to  plaintiff's  right  to  cancelation  and  rescission.  (Hay ton 
T.  Clemans,  32.) 

17.  Where  an  action  is  brought  to  rescind  a  contract,  to  cancel 
and  hold  for  naught  a  deed  made  and  delivered,  and  to  secure  the 
recovery  of  a  promissory  note  given  at  the  time  of,  and  in  connec- 
tion with,  the  making  of  the  contract  and  deed,  and  for  t  reason- 
able rental  of  the  premises  possessed  by  defendant  subsequent  to 
the  making  and  delivery  of  the  deed,  and  the  complaint  alleges  that 
the  contract  was  entered  into  and  the  deed  and  promissory  note 
made  and  delivered  as  the  result  of  false  and  fraudulent  represen- 
tations of  defendant  known  by  him  to  be  false  and  fraudulent  when 
made,  and  to  have  been  made  with  the  intent  to  deceive  the  plain- 
tiff and  to  have  him  act  upon  them,  and  that  the  plaintiff  relied 
and  acted  upon  such  false  and  fraudulent  representations  and 
thereby  suffered  injury:  Held,  that  the  complaint  states  facts  suf- 
ficient to  conatitute  a  cause  of  action.     (Hayton  y.  Clemans,  25.) 

See  Work  and  Labor,  1. 

OONTBIBUTOBY  NEGLIGENCEL 
See  Negligence. 

COPIES  OF  RECOKDa 
See  Corporations,  5. 

CORPORATIONS. 
Increasing  or  Diminishing  Capital  Stock. 

1.  Where  a  corporation  seeks  to  amend  its  articles  of  incorpora- 
tion by  increasing  or  diminishing  its  stock,  a  strict  compliance  with 
the  statutory  requirements  precedent  thereto  is  necessary.  (Farmers 
ft  Traders'  Bank  v.  National  Laundry  ft  Linen  Supply  Co.,  788.) 

2.  Where  a  corporation  seeking  to  increase  its  capital  stock  fails 
to  pass  a  resolution  by  the  directors  calling  a  fneeting  of  the  stock- 
holders for  such  purpose,  any  attempted  increase  of  the  stock  is  in- 
effective and  void.  (Farmers  ft  Traders'  Bank  v.  National  Laundr7 
ft  Linen  Supply  Co.,  788.) 

3.  A  failure  to  give  notice  of  a  stockholders'  meeting  called  for 
the  purpose  of  increasing  the  capital  stock  of  such  corporation  as 
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is  required  by  the  statute  will  render  an  attempted  increase  of  the 
stock  void.  (Farmers  &  Traders'  Bank  y.  National  Laundrj  &  Linen 
Supply  Co.,  788.) 

4.  Equity  will  restrain  the  corporation  and  those  attempting  to 
act  by  virtue  of  an  unauthorized  increase  of  the  capital  stock  at 
the  suit  of  an  injured  stockholder.  (Farmers  &  Traders'  Bank  v. 
National  Laundry  &  Linen  Supply  Co.,  788.) 

Bight  to  Inspect  and  to  Take  Copies  of  Records, 

5.  The  refusal  to  permit  a  stockholder  to  appoint  his  own  agent 
or  attorney  to  examine  the  records  of  the  corporation  was  in  effect 
a  denial  of  his  right  to  examine  such  records.  (Pfirman  y.  Success 
Min.  Co.,  468.) 

6.  At  common  law  the  right  to  inspect  the  corporate  records  by 
a  stockholder  was  a  right  incident  to  ownership.  This  right,  how- 
ever, was  limited  to  cases  where  an  inspection  was  sought  at  proper 
times  and  in  good  faith  for  the  purpose  of  protecting  the  interest!! 
of  the  corporation  or  his  own  interests  as  stockholder.  (Pfirman  y. 
Success  Min.  Co.,  468.) 

7.  Under  Rev.  Codes,  sections  2775,  2776  and  7122,  the  right  of 
a  stockholder  to  inspect  and  take  copies  of  the  records  of  a  corpora- 
tion is  absolute.     (Pfirman  v.  Success  Min.  Co.,  468.) 

8.  The  right  to  make  copies  of  the  records  of  a  corporation  fol- 
lows as  an  incident  to  the  right  to  examine  and  inspect  the  same. 
(Pfirman  v.  Success  Min.  Co.,  468.) 

Ratification  of  Unauthorxged  Acts. 

9.  Where  a  meeting  of  the  board  of  directors  of  a  private  cor- 
poration was  not  lawful,  for  the  reason  that  notice  was  not  given 
to  all  of  the  directors  as  required  by  the  by-laws,  the  failure  of 
absent  directors  or  the  stockholders  to  dissent  or  ta.ke  any  action 
to  set  aside  the  action  of  the  board  of  directors,  under  such  cir- 
cumstances, with  knowledge  of  such  action,  amounts  to  a  ratification 
thereof.     (Pettemgill  y.  Blackman,  241.) 

10.  Where  a  private  corporation  receives  and  retains  the  benefits 
of  an  unauthorized  or  illegal  transaction,  on  the  part  of  its  board 
of  directors,  such  conduct  amounts  to  a  ratification.  (Pettengill  v. 
Blackman,  241.) 

Estoppel, 

11.  Where  one  acting  as  secretary,  general  manager  and  agent 
of  a  corporation  dealing  in  land,  with  full  authority  to  make  con- 
yeyances  on  behalf  of  such  corporation,  induces  a  prospective  pur- 
chaser to  buy  a  tract  of  land  which  he  represents  as  belonging  t^ 
the  corporation,  when  in  fact  it  does  not  so  belong,  and  on  behalf 
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of  the  corporation  gives  the  purebaser  a  deed  for  the  land,  and 
thereafter  acquires  title  to  the  land  himself,  both  he  and  his  suc- 
cessors in  interest  are  estopped  from  asserting  title  to  the  land  as 
against  such  purchaser.  (Mountain  Home  Lumber  Co.  ▼.  Swari- 
vout,  559.) 

12.  Where  one  without  collusion  or  fraud  deals  with  a  corpora- 
tion through  an  officer,  who  is  in  active  management  of  the  cor- 
porate business,  if  the  act  done  bj  such  officer  is  one  which  the 
corporation  might  do,  such  corporation  will  be  estopped  from  rely- 
ing upon  any  lack  of  authority  on  the  part  of  such  officer  aa  a 
defense  against  the  rights  of  the  party  so  dealing  with  the  cor- 
poration.    (Pettengill  t.  Blackman,  241.) 

13.  G.,  as  agent  of  a  corporation,  conveyed  to  8.  land  which  he 
represented  as  belonging  to  the  corporation,  but  which  in  fact  did 
not  so  belong.  Afterward  Q.  acquired  title  for  himself  without  the 
knowledge  of  8.  Held,  that  such  title  as  G.  acquired  became  im- 
pressed with  a  trust  for  the  benefit  of  8.,  and  when  G.'s  supposed 
interest  was  subsequently  purchased  on  execution  sale  by  a  judgment 
creditor  of  G.,  such  purchaser  took  only  such  title  and  interest  as 
G.  had,  and  must  also  be  deemed  to  have  taken  the  legal  title  in 
trust  for  8.,  subject  to  every  element  of  estoppel  that  could  be  urged 
against  G.     (Mountain  Home  Lumber  Co.  v.  8wartwout,  559.) 

When  Bound  by  Contract, 

14.  Where  a  party  deals  with  a  corporation  in  good  faith  and 
he  is  unaware  of  any  defect  of  authority  or  other  irregularity  on 
the  part  of  those  acting  for  the  corporation,  and  there  is  nothing 
to  excite  suspicion  of  such  defect  or  irregularity,  the  corporation  is 
bound  by  the  contract,  although  such  defect  or  irregularity  in  fact 
exists.     (Pettengill   v.   Blackman,   241.) 

Sight  to  Prefer  Creditors. 

15.  In  the  absence  of  collusion  or  fraud,  an  insolvent  corpora- 
tion is  not  prohibited  from  preferring  certain  creditors  over  others. 
(Pettengill  v.  Blackburn,  241.) 

16.  Where  an  insolvent  corporation  makes  a  bona  fide  transfer  of 
property  to  a  creditor  as  security  for  an  actual  indebtedness  and 
for  an  adequate  consideration,  neither  collusion  nor  fraud  in  its 
legal  sense  can  be  predicated  on  such  transaction.  (Pettengill  t. 
Blackman,  241.) 

Might  to  Plead  Statute  of  Limitation$, 

17.  An  instruction  to  the  effect  that  a  foreign  corporation,  which 
has  admittedly  failed  to  comply  with  the  statutes  of  this  state  in 
regard  to  designating  an  agent  upon  whom  service  of  summons  may 
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be  had,  is  not  entitled  to  urge  the  defense  of  the  statute  of  limita- 
tions is  not  erroneous  when  the  statute  of  limitations  has  been 
pleaded  as  a  defense.     (Graham  y.  Brown  Brothers  Co.,  651.) 

COSTa 

1.  Actions  involving  title  to  or  possession  of  irrigating  ditches 
are  within  the  meaning  of  sees.  4901  and  4903,  Rev.  Codes,  and  the 
party  in  whose  favor  judgment  is  rendered  is  entitled  to  recover 
costs  of  suit.     (Brunzell  v.  Stevenson,  202.) 

2.  Under  rule  44  of  the  rules  of  practice  in  this  court,  damages 
may  be  allowed  to  respondent  in  an  amount  not  to  exceed  twelve  per 
cent  of  the  judgment,  where  it  manifestly  appears  the  appeal  has 
been  taken  for  delay.     (Nelson  v.  McGoldrick  Lumber  Co.,  451.) 

COUNTIES. 

1.  The  board  of  county  commissioners  has  the  power  and  author- 
ity to  levy  and  collect  taxes  against  all  the  taxable  property  within 

.the  county,  including  that  within  a  highway  district,  for  the  pay- 
ment of  bonds,  the  proceeds  whereof  have  been  used  for  the  con- 
struction of  bridges  within  the  county  but  without  the  boundaries  of 
the  district.  (Nampa  Highway  District  v.  County  of  Canyon, 
446.) 

2.  The  provisions  of  sec.  16,  chap.  55,  Sess.  Laws  1911,  p.  129, 
held  to  not  be  applicable  to  the  facts  of  this  case.  (Nampa  "High- 
way District  v.  County  of  Canyon,  446.) 

COUNTY  COMMISSIONERS. 
See  Schools  and  School  Districts,  9-14. 

COUNTY  MUTUAL  FIRE  INSURANCE. 
See  Insurance,  Schools  and  School  Districts,  7. 

CREDITORS,  RIGHT  TO  PREFER. 
See  Corporations,  15. 

CRIMINAL  LAW. 
Parties  to  Ofenses. 

1.  Persons  concerned  in  the  commission  of  a  crime,  whether  they 
directly  commit  the  act  constituting  the  offense  or  aid  and  abet  in 
its  commission,  should  be  charged  and  tried  as  principals.  (State  v. 
Curtis,  537.) 

Separate  Trial  of  Codefendants. 

2.  Under  section  7860,  Rev.  Codes,  as  amended  by  ch.  112,  Sess. 
Laws  1911,  p.  368,  the  granting  or  refusal  of  a  separate  trial  rests 
in  the  sound  discretion  of  the  trial  court.     (State  v.  Smith,  337.) 
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Testimony  of  Accomplices. 

3.  A  conviction  cannot  be  sustained  on  the  uncorroborated  testi- 
mony of  an  accomplice ;  but  it  is  not  necessary  that  the  testimony  of 
the  accomplice  be  corroborated  in  every  detail, — all  that  is  required 
is,  that  there  be  corroborating  evidence  upon  some  material  fact  or 
circumstance,  which,  in  itself,  and  without  the  aid  of  the  testimony 
of  the  accomplice,  tends  to  connect  the  accused  with  the  commission 
of  the  offense.     (State  v.  Smith,  337.) 

4.  The  law  clearly  contemplates  that  some  weight  should  be  given 
to  the  testimony  of  an  accomplice,  and  when  the  requirements  of  the 
law  as  to  corroboration  have  been  met,  such  testimony  may  become 
of  the  utmost  importance  in  securing  a  just  enforcement  of  the  law. 
(State  y.  Smith,  337.) 

Appeal  and  Error — In  General. 

5.  Where  counsel  for  accused,  at  the  time  of  the  giving  of  an 
instruction,  states  that  it  is  satisfactory,  he  cannot  on  appeal  from 
an  adverse  decision  complain  of  the  conduct  of  the  trial  court. 
(State  V.  Smith,  337.) 

6.  The  giving  of  notice  of  appeal  in  the  manner  provided  by 
sec.  8321,  Rev.  Codes,  is  necessary  to  the  jurisdiction  of  the  iistriet 
court,  but  the  failure  to  have  afl&xed  thereto  the  signature  of  the 
appellant  or  his  attorney  is  a  formal,  rather  than  a  jurisdictional, 
defect  and  may  be  waived.     (State  v.  Leeper,  534.) 

7.  Failure  to  give  a  recognizance,  as  provided  by  sec.  8324,  Rev. 
Codes,  upon  appeal  to  the  district  court  does  not  defeat  the  juris- 
diction of  that  court  to  hear  the  case,  nor  render  the  appeal  sub- 
ject to  dismissal.     (State  v.  Leeper,  534.) 

Presumptions  on  Appeal. 

8.  All  instructions  given  in  a  case  must  be  read  and  considered 
together,  and  where,  taken  as  a  whole,  they  correctly  state  the  law 
and  are  not  inconsistent,  but  may  be  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury  gave  due  consideration 
to  the  whole  charge  and  was  not  misled  by  an  isolated  portion, 
which,  considered  alone,  does  not  fully  and  clearly  state  the  law 
applicable  to  the  facts  in  the  case.     (State  v.  Curtis,  537.) 

Harmless  Error, 

9.  Where  accused  is  represented  by  counsel  during  the  trial,  and 
exercises  the  right  to  challenge  jurors,  the  neglect  of  the  trial  court 
to  inform  him  that  if  he  intends  to  challenge  an  individual  juror 
he  must  do  so  before  the  jury  is  sworn,  will  not  be  regarded  as 
prejudicial  error.     (State  v.  Smith,  337.) 
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10.  InBtruction  No.  11  examined  and  found  not  to  be  prejudicial 
to  the  appellant.     (State  v.  Smith,  337.) 

BeverscU  of  Judgment, 

11.*  Where  there  is  sufficient  evidence,  if  uncontradicted,  to  jus- 
tify a  conviction,  a  verdict  and  judgment  based  thereon  will  not 
be  reversed  because  of  conflict  in  the  testimony.  (State  t.  Curtis, 
637.) 

12.  Where  affidavits  of  newly  discovered  evidence  are  merely 
cumulative  or  corroborative  of  testimony  introduced  at  the  trial, 
the  order  of  the  court  denying  a  motion  for  a  new  trial  will  not  be 
reversed  upon  appeal.     (State  v.  Curtis,  537.) 

13.  Where  upon  a  criminal  trial  counsel  for  defendant  objects  to 
certain  testimony  offered  on  behalf  of  the  state,  with  regard  to  the 
use  of  vile  language,  and  counsel  for  the  state  promises  to  there- 
after connect  such  testimony  with  the  defendant,  but  fails  to  do  so, 
and  there  is  no  evidence  in  the  record  which  connects  the  defendant 
with  the  use  of  such  language,  such  testimony  being  highly  preju- 
dicial to  the  defendant,  it  is  reversible  error  to  allow  such  testimony 
to  go  to  the  jury.     (State  v.  Rogers,  259.) 

14.  The  evidence  in  this  case  examined  and  held  sufficient  to  sus- 
tain a  conviction.     (State  v.  Smith,  337.) 

CROSSINGS. 
See  Railroads,  1-6. 

DAMAGES. 

1.  Sees.  1217  and  1218,  Rev.  Codes,  making  it  unlawful  for  an 
owner  of  sheep  to  herd  them  or  permit  them  to  graze  within  two 
miles  of  the  dwelling-house  of  another,  and  providing  as  a  penalty 
that  the  party  injured  may  recover  from  such  owner  for  damages 
sustained  thereby,  were  enacted  and  are  enforced  in  the  exercise  of 
the  police  power  of  the  state.     (Chandler  v.  Little,  119.) 

2.  Under  the  facts  of  this  case  the  measure  of  damage  is  the  loss 
respondent  actually  sustained  as  a  direct  result  of  appellant's  sheep 
grazing  off  and  destroying,  within  two  miles  of  his  dwelling-house, 
grass  growing  upon  the  public  range  which  his  stock  would  have 
fed  upon  had  it  not  been  so  grazed  off  and  destroyed.  (Chandler  v. 
Little,  119.) 

3.  In  an  action  for  damages  for  the  conversion  of  personal 
property,  the  rule  of  damages  to  be  applied  in  the  absence  of  special 
circumstances  is  the  market  value  of  the  property  at  the  time  of 
conversion,  plus  interest.  (Averill  Machinery  Co.  v.  Vollmer-Clear- 
Water  Co.,  588.) 
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DAMAGES  (Continued). 

4.  Where  damage  is  not  a  direct  but  only  a  consequential  result 
of  an  act,  no  cause  of  action  arises  until  injurj  has  been  done  or 
actual  damage  inflicted.  (Boise  Development  Co.  t.  Boiae  CHj, 
675.) 

Bee  Costs,  2;  Malicious  Prosecution,  8,  9. 

DEATH. 
Aeiion  for  CauHng. 

1.  "All  instructions  given  in  a  case  must  be  read  and  considered 
together  and  where,  taken  as  a  whole,  thej  correctly  state  the  law 
and  are  not  inconsistent,  but  may  be  reasonably  and  fairly  har- 
monized, it  will  be  assumed  that  the  jury  gave  due  consideration  to 
the  whole  charge  and  was  not  misled  by  an  isolated  portion,  which, 
considered  alone,  does  not  fully  and  clearly  state  the  law  applicable 
to  the  facts  in  the  case."  {State  v,  Cvrtis,  30  Ida.  537,  165  Pac 
999.)     (Kelly  t.  Lemhi  Irrigation  and  Orchard  Co.,  778.) 

2.  A  master  is  liable  if  an  accident  to  a  servant  results  from  his 
failure  to  provide  the  servant  with  reasonably  safe  implements  and 
appliances,  even  though  there  is  also  negligence  of  a  fellow-servant, 
if  the  two  concur  as  a  proxinuite  cause  of  the  injury.  (Kelly  t. 
Lemhi  Irr.  &  Orchard  Co.,  778.) 

3.  In  an  action  brought  under  sec.  4100,  Rev.  Codes,  if  it  be 
shown  that  the  heirs  have  suffered  substantial  injury  through  the 
loss  of  the  companionship  and  society  of  the  deceased,  then  such  loss 
may  be  considered  by  the  juiy  in  estimating  the  damages.  This  is 
true  even  though  the  heirs,  for  whose  benefit  the  action  is  brought, 
are  not  relatives  in  the  direct  line  but  collateral.  The  close  relation 
and  companionship  are  not  implied  from  the  mere  fact  of  relation- 
ship, but  must  be  shown  by  the  evidence.  (Kelly  v.  Lemhi  Irr.  h 
Orchard  Co.,  778.) 

DEED. 
See  Mortgage,  1,  2. 

DEFAULT. 
Bee  Judgment 

DEFENSES. 
Bee  Municipal  Corporations,  28. 

DIRECTION  OF  VERDICT. 
See  Appeal  and  Error,  32. 
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DISMISSAL  AND  NONSUIT. 

1.  Where  the  evidence  is  so  uncertain  as  to  leave  it  equally  dear 
and  probable  that  the  injury  may  have  been  caused  by  any  one  of 
several  parties,  and  there  is  a  total  absence  of  proof  that  the  injury 
was  the  result  of  the  negligence  or  carelessness  of  the  defendant 
then  a  verdict  would  be  pure  speculation  and  could  not  be  sustained 
and  it  would  be  the  duty  of  the  trial  court  to  grant  a  nonsuit.  (Har- 
gis  V.  Paulsen,  571.) 

2.  Held,  that  the  trial  court  did  not  err  in  granting  respondent'a 
motion  for  a  nonsuit,  an  examination  of  the  record  disclosing  the 
fact  that  there  was  no  evidence  upon  which  a  verdict  for  appellant 
could  be  sustained.     (Hargis  v.  Paulsen,  571.) 

DISMISSAL  OF  APPEAL. 
See  Appeal  and  Error,  19, 

DITCH. 
See  Highways. 

DIVORCE. 

1.  A  motion  for  alimony  and  suit  money  in  an  action  for  divorce 
must  be  heard  in  the  county  or  district  in  which  the  action  is  pend- 
ing.    (Callahan  v.  Dunn,  225.) 

2.  An  order  for  alimony  and  suit  money  cannot  be  made  in  an 
original  proceeding  in  this  court  instituted  for  the  purpose  of  pro- 
hibiting a  trial  judge  from  exceeding  his  powers  in  a  divorce  action. 
(Callahan  v.  Dunn,  225.) 

3.  Service  of  notice  of  motion  to  amend  and  modify  a  decree  of 
divorce  need  not  be  personal  upon  a  party  who  has  appeared  in  the 
action  and  has  thereafter  departed  from,  and  resides  out  of,  the 
state.     (Keller  t.  KeUer,  79.) 

See  Judgment,  9. 

DRAINAGE  DISTRICTS. 
See  Drains,  1-19. 

DRAINS. 
In  General — Drainage  Dtsirids — Assessments. 

1.  The  drainage  districts  provided  for  by  the  laws  of  this  state 
are  quasi  corporations,  being  public  in  their  nature  and  designed 
to  accomplish  purposes  conducive  to  the  general  welfare.  (Burt  v. 
Farmers'  Co-operative  Irrigation  Co.,  752.) 

2.  The  methods  of  organizing  drainage  districts,  their  structure 
and  the  means  and  agencies  by  which  they  may  accomplish  their 


Digitized  by  VjOOQIC 


832  Index— Vol.  30. 


DRAINS  (Cantizmed). 

purpose  are  matters  addressed  solely  to  the  le^slative  discretion, 
which  discretion  is  not  subject  to  review  by  the  courts  except  to  de- 
termine whether  such  legislation  violates  some  constitutional  inhibi- 
tion.    (Burt  V.  Farmers'  Co-operative  Irr.  Co.,  752.) 

3.  Under  the  drainage  law  of  1913,  prior  to  amendment,  benefits 
were  to  be  assessed  upon  the  principles  governing  special  assessments 
in  local  improvement  districts  and  were  required  to  bear  some  rela- 
tion to  the  enhanced  value  of  the  tracts  assessed.  (Burt  v.  Fanners' 
Co-operative  Irr.  Co.,  752.) 

4.  The  legislature  of  this  state  has  power  to  provide  that  lands 
which  by  reason  of  artificial  irrigation  contribute  by  seepage  and 
saturation  to  the  swampy  condition  of  low  lands  should  contribute 
their  just  proportion  of  the  cost  of  constructing  works  for  the  recla- 
mation of  such  lower  lands.  (Burt  v.  Farmers'  Co-operative  Irr. 
Co.,  752.) 

6.  The  common-law  rule  to  the  efiPect  that  one  who  diverts  water 
from  its  natural  course  did  so  at  his  peril  and  became  an  insurer 
against  any  damage  which  might  result  from  such  action  has  been 
modified  and  relaxed  in  this  state,  so  that  negligence  in  constructing, 
maintaining  or  operating  a  ditch  or  canal  must  be  shown  as  a  basis 
for  recovery  of  damages  by  persons  injured.  (Burt  v.  Earmers'  Co- 
operative Irr.  Co.,  752.) 

6.  It  is  within  the  legislative  power  of  this  state  to  restore  the 
rule  of  the  common  law  and  render  the  person  diverting  water  from 
its  natural  channel  liable  for  any  damages  resulting  from  the  escape- 
ment thereof.     (Burt  v.  Farmers'  Co-operative  Irr.  Co.,  752.) 

7.  So  far  as  liability  for  injury  caused  by  water  diverted  from 
its  natural  channel  is  concerned,  no  difiPerent  principle  exists  between 
water  flowing  upon  the  surface  of  the  soil  and  that  seeping  or  per- 
colating beneath  its  surface.  (Burt  v.  Farmers'  Co-operative  Irr. 
Co.,  752.) 

8.  The  legislature  having  power  to  provide  for  the  levy  of  the 
assessment,  the  law  in  question  must  be  upheld,  even  though  in  pro- 
viding for  the  execution  of  the  power  it  may  have  confused  the  prin- 
ciples upon  which  the  assessment  was  to  be  based.  (Burt  v.  Farmers' 
Co-operative  Irr.  Co.,  753.) 

9.  A  law  will  be  sustained  if  it  can  be  done  without  doing  vio- 
lence to  constitutional  limitations,  and  at  the  same  time  give  efifeet 
to  the  evident  purpose  of  the  enactment.  (Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  753.) 

10.  The  law  permitting  high  lands  irrigated  by  artificial  means, 
which  are  responsible  in  part  for  the  swampy  condition  of  lower 
lands,  to  be  assessed  for  a  portion  of  the  cost  of  constructing  the 
drainage  works,  is  an  exercise  of  that  power  whereby  the  legislature 
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provides  the  means  and  methods  by  which  one  may  so  use  his  own 
property  as  not  to  injure  that  of  another.  (Burt  v.  Farmers'  Co- 
operative Irr.  Co.,  753.) 

11.  What  lands  may  be  included  within  a  drainage  district  and 
what  lands  may  not  is  a  question  of  legislative  discretion,  and  has  to 
do  with  the  structure  of  the  organization  which  the  legislature  pro- 
poses to  create  for  the  accomplishment  of  the  general  welfare,  and 
is  a  question  entirely  distinct  from  that  of  the  power  of  the  district 
after  its  formation  to  levy  assessments  and  the  constitutional  limita- 
tions, if  any,  upon  such  power.  (Burt  v.  Farmers*  Co-operative  Irr. 
Co.,  753.) 

12.  It  is  not  a  valid  objection  to  the  establishment  of  a  drainage 
district  that  a  minority  in  acreage  of  the  lands  within  its  boundaries 
may  receive  no  special  benefit,  as  that  term  is  used  in  the  drainage 
district  laws  of  this  state.  (Burt  v.  Farmers'  Co-operative  Irr.  Co., 
753.)^ 

13.  In  determining  whether  a  majority  of  the  lands  in  acreage 
included  in  a  drainage  district  will  be  specially  benefited  by  the  con- 
struction of  the  works,  the  judge  may  take  into  consideration  the 
responsibility  of  the  high  lands  to  the  low  lands  for  seepage  and 
saturation  by  irrigation  water.  (Burt  v.  Farmers*  Co-operative  Irr. 
Co.,  753.) 

14.  It  was  the  intention  of  the  legislature  to  provide,  if,  by  rea- 
son of  carrying  irrigation  water  through  canals,  seepage  water  es- 
capes from  the  rights  of  way  thereof  and  contributes  to  the  water- 
logged condition  of  the  land  in  the  proposed  drainage  district,  that 
these  rights  of  way  should  be  assessed  for  their  just  proportion  of 
the  cost  of  constructing  the  drainage  works  the  same  as  other  high 
lands.     (Burt  v.  Farmers'  Co-operative  Irr.  Co.,  753.) 

15.  Under  the  plain  language  of  the  drainage  district  act,  the 
assessments  must  be  made  against  the  tracts  of  land  within  the  dis- 
trict and  not  against  the  person  of  the  owner.  (Burt  v.  Farmers' 
Co-operative  Irr.  Co.,  753.) 

16.  That  portion  of  subdivision  5  of  sec.  9  of  the  drainage  dis- 
trict act  of  1913  relating  to  assessments  upon  municipalities  or  cor- 
porations does  not  apply  in  the  case  at  bar.  The  assessments 
therein  referred  to  are  not  to  be  made  as  benefits  to  any  tract  of 
land,  but  are  to  be  made  upon  the  theory  of  public  benefits  for  which 
it  is  proper  that  municipalities  or  corporations  should  be  assessed,  to 
be  paid  out  of  the  general  fund  of  such  municipalities  or  corpora- 
tions.    (Burt  v.  Farmers*  Co-operative  Irr.  Co.,  753.) 

17.  The  enhanced  value  of  low  lands  should  be  taken  into  con- 
sideration in  finally  determining  the  proportion  of  the  cost  which 
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tracts  of  land  in  the  district  must  contribute  to  tlie  construction  of 
drainage  works.     (Burt  v.  Farmers*  Co-operative  Irr.  Co.,  754.) 

Appeal. 

18.  An  order  of  the  district  court  declaring  a  proposed  drainage 
district  duly  organized,  under  the  provisions  of  section  4,  chap.  16, 
6ess.  Laws  1913,  is  not  an  appealable  order  under  section  4800,  Bev. 
Codes,  since  it  is  not  a  final  order,  and  a  further  hearing  upon  the 
question  in  the  district  court  is  providc^l  hj  the  drainage  act  of 
1913,  which  also  provides  for  an  appeal  from  the  order  of  the  court 
confirming  the  report  of  the  commissioners,  upon  which  appeal  the 
question  sought  to  be  raised  in  this  appeal  might  properly  be  raised. 
(In  re  Organization  of  Drainage  District  No.  1  of  Ada  Count j,  351.) 

19.  Held^  that  chap.  16,  Sess.  Laws  1913,  and  amendments 
thereto,  providing  for  the  establishment  of  drainage  districts,  does 
not  provide  for  an  appeal  from  an  order  of  the  district  court  de- 
claring a  district  duly  organized,  after  the  first  hearing  upon  the 
petition  for  such  organization,  and  such  preliminary  order  of  the 
district  court  does  not  finally  adjudicate  any  of  the  rights  involved 
in  proceedings  under  the  provisions  of  said  chapter.  (In  re  Or- 
ganization of  Drainage  District  No.  1  of  Ada  County,  351.) 

DYING  DECLARATIONS. 
See  Homicide,  6. 

ELECTION  OF  REMEDIES. 

1.  In  order  to  apply  the  doctrine  of  election  of  remedies,  tlie 
party  sought  to  be  barred  must  actually  have  had  at  his  command 
more  than  one  remedy.     (Boise  Development  Co.  v.  Boise  City,  675.) 

2.  When  a  party,  acting  upon  a  mistaken  theory  as  to  his  legal 
rights,  brings  his  action  and  is  defeated  by  reason  thereof,  and  after- 
ward renews  the  litigation,  basing  his  claim  upon  a  correct  theory, 
the  former  judgment  is  no  bar  to  the  second  action.  (Boise  De- 
velopment Co.  V.  Boise  City,  675.) 

ELECTIONS. 

1.  The  findings  of  fact  of  the  district  court  in  contested  eleetioii 
cases  will  not  be  set  aside  by  the  supreme  court  where  there  is  a 
substantial  conflict  in  the  evidence  and  such  findings  are  supported 
by  competent  evidence.     (Huffaker  v.  Edgington,  179.) 

2.  The  burden  rests  upon  the  party  contesting  an  election  to  show 
that  enough  illegal  votes  were  cast,  or  legal  votes  rejected,  to  change 
the  result  of  the  election,  or  that  such  serious  wrong  or  fraud  ex- 
isted as  to  make  the  result  of  the  election  doubtful,  in  order  to 
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EQUITABLE  ESTOPPEL. 
See  Estoppel. 


KLECTIONS  (Continued). 

justify  the  court  in  setting  aside  the  certificate  of  the  canvassing 
board.     (Huffaker  v.  Edgington,  179.) 

3.  Laws  prescribing  the  duties  of  the  election  officers  are  directed 
primarily  to  such  officers^  and  their  failure  to  comply  with  such 
laws  relative  to  registering  voters  who  comply  with  the  law  so  far 
as  required  of  them  should  not  be  construed  so  as  to  defeat  the 
right  of  citizens  to  vote,  unless  the  failure  to  strictly  comply  with 
such  laws  makes  the  result  of  the  election  doubtful,  (lluffaker  v. 
Edgington,  179.)  t 

EMINENT  DOMAIN.  ' 

1.  If  a  reasonable  although  not  an  absolute  necessity  exists  to  | 
take  private  property  for  a  public  use,  the  power  of  eminent  do-  ' 
main  may  be  invoked.     (Marsh  Mining  Co.  v.  Inland  Empire  Mining 

&  Milling  Co.,  1.)  \ 

2.  Property  devoted  to  or  held  for  a  public  use  is  subject  to  the  j 
power  of  eminent  domain  if  the  right  to  so  take  it  is  given  by  con- 
stitutional provision  or  legislative  enactment,  in  express  terms  or 

by  clear  implication,  but  it  cannot  be  taken  to  be  used  in  the  same 
manner  and  for  the  same  purpose  to  which  it  is  already  being  ap- 
plied or  for  which  it  is,  in  good  faith,  being  held,  if  by  so  doing 
that  purpose  will  be  defeated.  (Marsh  Min.  Co.  v.  Inland  Empire 
Min.  &  Milling  Co.,  1.)  | 

3.  The  theory  upon  which  the  power  of  eminent  domain  is  ex-  I 
tended  in  aid  of  the  mining  industry  is  that  public  benefit  will  result 

from  the  application  of  private  property  to  public  use.  It  was  not 
the  intention  of  the  framers  of  the  constitution,  nor  of  the  legisla- 
ture, that  this  power  be  so  invoked  that  the  mine  will  be  developed 
and  thereby  another  be  destroyed,  nor  that  one  mine  owner  be 
enriched  and  another  impoverished.  The  aid  of  eminent  domain  is 
extended  to  the  industry,  not  to  the  individual.  (Marsh  Min.  Co.  v. 
Inland  Empire  Min.  &  Milling  Co.,  1.) 

4.  Chapter  3,  title  8,  of  the  Civil  Code  points  out  the  occasions 
when,  the  conditions  under  which  and  the  methods  and  agencies 
whereby  the  use  of  mining  property  may  be  appropriated  in  aid 
of  the  mining  industry  and,  the  purposes  for  which  it  may  be  so 
appropriated  having  been  specified,  it  follows  that,  unless  it  is 
being  applied  by  its  owner  to  or  in  good  faith  held  for  the  same 
or  a  more  necessary  public  use  which  will  be  defeated  or  seriously 
interfered  with  thereby,  it  may  be  taken  in  aid  of  that  industry, 
under  the  power  of  eminent  domain,  for  one  or  more  of  those  des- 
ignated purposes  and  none  other.  (Marsh  Min.  Co.  v.  Inland  Em- 
pire Min.  &  Milling  Co.,  1.) 
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EQUITY. 
1.    Whenever  one  partj  has  in  his  possession  money  which  in 
equity  and  good  conscience  belongs   to  another,  the   law   raises  a 
promise  upon  the  part  of  the  first  party  to  repay   such   money. 
(Milner  v.  Pelham,  594.) 

ESTOPPEL. 

1.  An  estoppel  can  never  be  invoked  in  aid  of  a  contract  which 
is  expressly  prohibited  by  a  constitutional  or  statutory  provision. 
(School  District  No.  8  v.  Twin  FaUs  County  Mutual  Fire  Ins.  Ck>., 
400.) 

2.  An  appellate  court  can  only  derive  its  jurisdiction  from  the 
constitution  and  statutes  of  the  state,  and  therefore,  in  the  absence 
of  actual  fraud,  there  can  be  no  estoppel  to  deny  its  jurisdiction. 
(Athey  v.  Oregon  Short  Line  B.  B.  Co.,  318.) 

3.  The  doctrine  of  estoppel  cannot  be  invoked  against  a  sover- 
eign state.  (State  v.  Twin  Falls  Salmon  Biver  Land  &  Water  Co., 
75.) 

4.  The  doctrine  of  equitable  estoppel  does  not  apply  to  the 
government  when  it  is  dealing  or  operating  in  its  governmental  ca- 
pacity, but  when  it  is  operating  in  its  proprietary  capacity  substan- 
tial considerations  underlying  the  doctrine  of  equitable  estoppel 
apply  to  the  government  as  well  as  to  individuals.  (State  v.  Twin 
Falls  Salmon  Biver  Land  &  Water  Co.,  41.) 

See   Corporations^    11;    Husband   and   Wife,    12;    Waters   and    Water- 
courses, 24. 

EVTDBNCB. 
In  General, 

1.  Neither  the  testimony  of  the  clerk  of  the  district  court  nor 
that  of  his  deputy  will  be  admissible  to  impeach  the  presumption  of 
the  regularity  of  their  official  acts;  other  evidence  may  be  received 
for  such  purpose.     (Athey  v.  Oregon  Short  Line  B.  B.  Co.,  318.) 

2.  Mortality  tables  are  merely  an  aid  to  the  jury  in  determining 
life  expectancy  and  are  not  conclusive.  (Cnkovch  v.  Success  Min. 
Co.,  623.) 

Parol  Evidence. 

3.  Parol  testimony  is  incompetent  to  vary  the  terms  of  a  writ- 
ten contract,  but  may  be  admitted  to  explain  a  latent  ambiguity. 
(Green  v.  Consolidated  Wagon  &  Machine  Co.,  359.) 

4.  Parol  evidence  is  admissible  for  the  purpose  of  showing  that, 
by  reason  of  mistake,  a  written  instrument  does  not  truly  express 
the  intention  of  the  parties.    A  mistake  of  the  scrivener  whereby 
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he  fails  to  express  the  agreement  of  the  parties  may  be  corrected. 
(Bowers  v.  Bennett,  188.) 

5.  The  apparent  purport  of  a  written  instrument  may  be  varied 
by  parol  evidence  when  such  instrument  is  vague  or  indefinite  in  its 
terms,  or  the  terms  contain  a  meaning  which  is  not  properly  ex- 
pressed but  which  was  intended  by  the  parties  to  be  a  part  of  the 
contract  or  transaction  and  binding  upon  them.  (Johansen  v. 
Looney,  123.) 

EXCEPTIONS,  BILL  OP. 

Settlement  of,  hy  Supreme  Court, 

1.  Where  a  petition  has  been  presented  to  this  court  asking  that  a 
reporter's  transcript  be  settled  as  a  bill  of  exceptions  and  the  re- 
porter's transcript  does  not  accompany  the  petition,  there  is  nothing 
before  this  court  upon  which  it  can  act.  (Hansen  v.  Boise  Payette 
Lumber  Co.,  801.) 

2.  Under  the  statutes  of  this  state  the  supreme  court  has  no 
power  to  settle  an  entire  bill  of  exceptions,  but  its  power  is  restricted 
^o  those  cases  where  the  trial  court  failed  to  allow  an  exception  and 
not  where  the  court  refused  to  settle  the  transcript  as  a  whole. 
(Hansen  ▼.  Boise  Payette  Lumber  Co.,  801.) 

EXECUTION. 
Clam  hy  Third  Person. 

1.  Under  the  provisions  of  sec.  4478,  Bev.  Codes,  as  amended  by 
the  Sess.  Laws  1913,  p.  308,  where  property  levied  on  by  a  con- 
stable IS  claimed  by  a  stranger  to  the  writ,  the  ofScer  is  not  bound 
to  proceed  further  with  the  execution  of  his  writ;  but  when  he  has 
demanded  and  accepted  indemnity,  he  is  bound  to  proceed  and  rely 
on  his  bond  in  indemnity.     (Smith  v.  Graham,  132.) 

Sale — BoTM  Fide  Purchaser, 

2.  A  purchaser  at  an  execution  sale  of  realty,  who  takes  the 
property  with  actual  notice  that  the  judgment  debtor  had  given 
both  a  bond  for  a  deed  and  a  deed  for  the  property  to  a  third  party 
before  the  lien  of  the  judgment  attached,  is  not  a  hona  fide  pur- 
chaser.    (Mountain  Home  Lumber  Co.  v.  Swartwout,  559.) 

3.  One  who  parts  with  a  consideration  neither  valuable  nor  ir- 
revocable is  not  a  hona  fide  purchaser.  (Mountain  Home  Lumber 
Co.  V.  Swartwout,  559.) 

4.  A  purchaser  at  an  execution  sale  of  realty  who  takes  the 
property  with  constructive  notice  that  a  judgment  prior  to  the  one 
under  which  he  purchases  had  impressed  such  property  with  a  prior 
lien,  is  not  a  hona  fide  purchaser.  (Mountain  Home  Lumber  Co.  y. 
Swartwout,  559.) 
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—  Sights  of  Purchaser. 

5.  Sec.  3170,  Rev.  Codes,  provides  tliat  "erery  tnosfer  of  per- 
sonal property  other  tban  a  thing  in  action,  and  CTerr  Ken  thereon, 
other  than  a  mortgage  when  allowed  by  law,  is  conelaaiTely  presumed, 
if  made  by  a  person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate  delivery 
and  followed  bj  an  actual  and  continued  change  of  possession  of 
the  things  transferred,  to  be  fraudulent,  and  therefore  void,  against 

those  who  are  his  creditors  while  he  remains  in  possession 

Eeld,  that  where  A  purchases,  at  an  execution  sale,  hogs  belonging 
to  B,  and  sold  thereat  in  partial  satisfaction  of  a  judgment  against 
him,  and  he  leaves  them  in  B's  possession  paying  him  to  care  for 
them,  sec.  3170  does  not  apply,  and  B's  judgment  creditors  obtain 
no  rights  against  A  in  respect  to  the  hogs  by  reason  of  his  failure 
to  remove  them  from  B's  possession.     (Sweeten  v.  Ezell,  154.) 

6.  Where  real  estate  was  levied  upon  and  attached  pursuant  to 
a  writ  of  attachment  issued  out  of  the  probate  court,  and  judgment 
was  rendered  in  favor  of  the  attaching  creditor  and  an  abstract 
thereof  filed  with  the  clerk  of  the  district  court,  and  thereafter  the 
land  was  purchased  at  a  sale  in  execution  of  such  judgment,  the 
interest  of  the  purchaser  is  prior  to  a  lien  obtained  by  reason  of  an 
attachment  levied  upon  the  land  which  was  issued  out  of  the  district 
court  after  the  issuance  of  the  writ  out  of  the  probate  court,  but 
before  the  rendition  of  the  judgment  and  the  filing  of  the  abstract 
thereof.     (Hanson  v.  Morrison,  422.) 

7.  Where  a  judgment  creditor  bids  in  property  of  the  judgment 
debtor,  at  an  execution  sale,  and  credits  upon  the  judgment  the 
amount  bid,  no  valuable  consideration  passes  for  such  purchase,  since 
it  amounts  to  nothing  more  than  a  cancelation,  pro  tanto,  of  a  pre- 
existing indebtedness,  and  such  purchase  conveys  only  the  legal  title 
to  the  judgment  creditor,  subject  to  existing  equities.  (Mountain 
Home  Lumber  Co.  v.  Swartwout,  559.) 

Actions, 

8.  Where  it  appears  that  the  only  question  properly  at  issue  in 
an  action  was  as  to  whether  or  not  the  defendant  had  performed 
his  statutory  duty  as  constable  in  proceeding  to  levy  upon  sufficient 
property  of  the  judgment  debtor  to  satisfy  the  judgment,  and  that 
the  question  of  the  solvency  of  the  judgment  debtor  was  therefore 
immaterial,  an  instruction  by  the  trial  court  upon  the  latter  question 
is  error.     (Smith  v.  Graham,  132.) 

9.  Heidi  that  the  question  of  the  exemption  of  the  property  levied 
upon  is  not  involved  in  this  case,  as  it  appears  that  the  judgment 
debtor  made  no  claim  of  exemption,  and  the  court  accordingly  erred 
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EXECUTION  (Continued). 

in  instructing  the  jury  upon  the  question  of  exemption.     (Smith  t. 
Graham,  132.) 

EXEMPTION. 
See  Execution,  9. 

EXPERTS. 
See  Witnesses,  1« 

FENCES. 
See  Railroads,  7. 

FINDINGS. 
See  Appeal  and  Error,  36. 

FIRE  INSURANCE. 
See  Insurance,  2;   Schools  and  School  Districts,  7. 

FORECLOSURE  OF  MORTGAGES. 
See  Limitation  of  Actions,  1-1. 

FRAUD. 

1.  In  an  action  based  upon  fraudulent  representations  it  must 
be  shown,  among  other  things,  that  the  party  making  them  knew 
them  to  be  false  or  that  he  made  them  recklessly  without  knowledge 
of  their  truth  or  falsity.     (Johnson  v.  Holderman,  691.) 

2.  A  representation  believed  on  reasonable  grounds,  by  the  party 
making  it,  to  be  true,  is  not  fraudulent.  (Johnson  v.  Holderman, 
691.) 

3.  In  order  to  establish  fraud  in  a  case  of  this  kind  it  must  be 
shown  in  addition  to  falsity  of  representations  of  a  material  fact, 
or  facts,  upon  which  the  party  to  whom  they  were  made  inno- 
cently acted  to  his  injury,  that  the  party  making  them  knew  them 
to  be  false  or  that  he  made  them  recklessly,  without  knowledge  of 
their  truth  or  falsity.     (Parker  v.  Herron,  327.) 

4.  The  evidence  in  this  case  examined  and  held  to  be  insuffi- 
cient to  sustain  the  allegations  of  the  answer  wherein  fraud  is 
charged.     (Parker  v.  Herron,  327.) 

See  Principal  and  Agent,  2-4. 

FRAUDS,  STATUTE  OF. 

1.  In  order  to  render  an  oral  contract  falling  within  the  scope  of 
the  statute  of  frauds  enforceable  by  action,  the  memorandum  thereof 
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FBAUD8,  STATUTE  OP  (Continned). 

mast  state  the  contract  with  such  ccfrtainty  that  its  essentials  can 
be  known  from  the  memorandum  itself,  or  hj  a  reference  contained 
in  it  to  some  other  writing,  without  recourse  to  parol  proof  to  supplj 
them.     (Blumauer-Frank  Drug  Co.  ▼.  Young,  501.) 

GATES. 
Bee  Bailroads,  7. 

GRANT. 
See  Public  Lands,  1-4. 

GUARDIAN  AND  WARD, 

Benevolent   or  ChariicLble  Organieaiion  as   Guardian  —  Termination  of 
Guardianship. 

1.  When  a  benevolent  or  charitable  corporation  is  made  the 
guardian  of  a  child  by  order  of  the  probate  court  under  the  pro- 
visions of  an  act  of  the  10th  session,  approved  March  6,  1909, 
Sess.  Laws  1909,  p.  38,  the  probate  court  has  the  same  control  over 
such  corporation  as  guardian  as  over  any  other  guardian.  Such 
guardianship  may  be  terminated  by  said  court  in  the  same  manner 
in  which  any  other  guardianship  may  be  terminated.  (Jain  v.  Priest, 
273.) 

2.  That  certain  order  made  by  the  probate  court  for  Shoshone 
county  in  this  case  on  October  2,  1915,  has  the  force  and  effect  of 
an  order  terminating  the  guardianship  of  the  Idaho  Children's  Home 
Finding  and  Aid  Society.  Under  the  facts  of  this  case  the  society 
had  sufficient  notice  of  the  proceedings  to  be  bound  by  such  order. 
(Jain  V.  Priest,  273.) 

3.  Such  benevolent  or  charitable  corporation,  as  guardian  of 
minor  children,  has  no  authority  to  consent  to  their  adoption  when 
the  children  are  not  surrendered  to  it  by  the  parents,  but  are  com- 
mitted to  it  as  guardian  by  the  probate  court  in  a  proceeding  by 
which  they  are  taken  from  the  parents  without  their  consent.  (Jain 
v.  Priest,  273.) 

4.  That  certain  order  of  the  probate  court  of  Shoshone  county 
in  this  case  made  on  October  2,  1915,  by  which  the  children  of 
appellants  were  removed  from  their  custody  and  committed  to  the 
custody  of  the  Idaho  Children's  Home  Finding  and  Aid  Society, 
as  guardian,  does  not  permanently  and  absolutely  deprive  the  par- 
ents of  the  custody  of  their  children,  and  is  not  such  a  final  and 
unconditional  judgment  as  dispenses  with  the  necessity  of  the  con- 
sent of  the  parents  to  adoption  proceedings.     (Jain  v.  Priest,  273.) 

5.  While  such  corporation  may  voluntarily  resign  the  guardian- 
ship or  apply  to  the  court  for  permission  to  surrender  the  children 
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to  the  parents,  the  ultimate  decision  as  to  whether  the  guardian- 
ship shall  be  terminated  or  the  children  surrendered  to  the  parents 
is  with  the  probate  court  in  each  case.     (Jain  v.  Priest,  273.) 

6.  Whenever  it  appears  to  the  probate  court  on  application  of 
the  ward  or  otherwise  that  the  guardianship  is  no  longer  necessary, 
it  may  be  terminated.  Beasonable  notice  of  the  proceedings  and 
termination  of  the  guardianship  should  be  given  the  guardian.  (Jain 
T.  Priest,  273.) 

HABEAS  CORPUS. 

1.  The  judgment  of  a  district  court  in  a  habeas  corpus  proceed- 
ing, involving  the  custody  of  a  child,  is  appealable.  (Jain  v.  Priest, 
273.) 

2.  The  supreme  court  is  authorized  to  make  a  writ  of  habeas 
corpus  issued  by  it  returnable  before  any  district  court.  (Jain  t. 
Priest,  273.) 

3.  Under  the  provisions  of  sec.  8354,  Rev.  Codes,  upon  petition 
for  a  writ  of  habeas  corpus  this  court  may  examine  the  evidence 
upon  which  the  order  of  commitment  was  based  to  determine  whether 
or  not  there  was  probable  cause  to  believe,  first,  that  the  crime 
charged  has  been  committed;  second,  that  the  party  held  to  answer 
has  committed  it.     (In  re  Baugh,  387.) 

HIGHWAY  DISTRICTS. 
See  Cbunties,  1. 

HIGHWAYS. 

1.  Power  to  establish  highways  is  vested,  inherently,  in  the  legis- 
lature, and  in  order  for  a  board  of  county  commissioners  to  accept, 
on  behalf  of  the  state,  the  grant  of  right  of  way  over  the  public 
domain  expressed  in  sec.  2477,  Rev.  Stats.  U.  S.,  or  to  lay  out  a  road 
across  private  property,  it  must  substantially  conform  to  the  state 
law  delegating  this  power  to  it  and  prescribing  the  manner  in  which 
it  may  bd  exercised.  A  mere  order,  made  and  entei^>d  of  record 
by  the  board,  declaring  certain  section  lines  to  be  public  highways, 
is  not  a  substantial  compliance  with  the  law.  (Gooding  Highway 
District  v.  Idaho  Irrigation  Co.,  232.) 

2.  The  owner  of  a  ditch  or  canal  constructed  across  an  estab- 
lished highway  must  provide  a  bridge,  at  the  point  of  intersection, 
for  the  use  and  benefit  of  the  public,  but  if  the  ditch  or  canal  is 
constructed  prior  to  the  establishment  of  the  road  which  intersects 
it,  the  expense  of  building  the  bridge  must  be  borne  by  the  county 
or  highway  district  to  which  the  road  belongs.  (Gooding  Highway 
Pistrict  V.  Idaho  Irr.  Co.,  232.) 
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HOMESTKAD. 
1.  Held,  that  under  sec.  3106,  Rev.  Codes,  proyiding  that  ''No 
estate  in  the  homestead  of  a  married  person,  or  in  any  part  of  the 
community  property  occupied  as  a  residence  bj  a  married  person  can 
be  conveyed  or  encumbered  by  act  of  the  party,  unless  both  hus- 
band and  wife  join  in  the  execution  of  the  instrument  by  which  it 
is  so  conveyed  or  encumbered,  and  it  be  acknowledged  by  the  wife 
as  provided  in  Chapter  3  of  this  Title,"  an  instrument  purporting 
to  convey  or  encumber  such  property  or  any  interest  therein,  in  which 
the  wife  does  not  join^  is  void.  (Hughes  v.  Latour  Creek  B.  R.  Co.^ 
475.) 

HOMICIDE. 
Information  Charging  Murder, 

1.  An  information,  the  charging  part  of  which  is  in  the  follow- 
ing language,  to  wit,  that  the  defendant  ''did  then  and  there  wil- 
fully, unlawfully,  feloniously,  and  with  malice  aforethought,  kill 
and  murder  one  Evangelos  Pappas,  a  human  being,"  is  sufficient  to 
charge  the  crime  of  murder.     (State  v.  Lundhigh,  365.) 

2.  Held,  that  the  language  of  the  information  in  this  ease  is 
sufficient  to  charge  the  crime  of  which  the  defendant  was  convicted 
in  the  court  below.     (State  v.  Rogers,  259.) 

Evidence, 

3.  In  a  trial  for  homicide  the  defendant  is  not  required  to  estab- 
lish circumstances  in  mitigation  or  that  justify  or  excuse  his  act, 
either  beyond  a  reasonable  doubt  or  by  a  preponderance  of  the  evi- 
dence, but  is  only  bound  to  prove  such  circumstances  as  any  fact  is 
to  be  proven,  and  if  the  proof  on  the  whole  creates  a  reasonable 
doubt  of  the  defendant's  guilt,  he  is  entitled  to  an  acquittal.  (State 
V.  Rogers,  259.) 

4.  Upon  a  trial  for  murder,  where  the  state  has  proved  beyond 
a  reasonable  doubt  the  commission  of  a  homicide  by  the  defendant, 
if  the  commission  of  the  homicide  is  admitted  by  the  defendant,  the 
burden  of  proving  the  circumstances  in  mitigation  of,  or  that  jus- 
tify or  excuse  it,  devolves  upon  him,  unless  the  proof  in  the  case 
tends  to  show  that  the  crime  only  amounted  to  manslaughter  or  that 
the  defendant  was  justifiable  or  excusable;  but  he  is  not  required 
to  establish  such  circumstances  by  a  preponderance  of  the  evidence, 
but  only  to  such  extent  that  the  jury,  after  considering  the  whole 
evidence  in  the  case,  have  a  reasonable  doubt  as  to  his  guilt.  (State 
T.  Lundhigh,  365.) 

5.  In  order  to  make  an  alleged  threat  of  the  defendant  against 
the  deceased  admissible,  it  must  appear  from  circumstances  in  evi- 
dence, with  a  reasonable  degree  of  certainty,  that   the  defendant 
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directed  the  threat  in  question  against  the  deceased  before  it  can 
be  admitted  in  evidence  against  him,  and  if  the  circumstances  in 
proof  leave  this  matter  in  doubt,  that  doubt  must  be  resolved  in 
favor  of  the  defendant  and  the  threat  excluded.  (State  y.  Rogers, 
259.) 

6.  Held,  that  the  djing  declaration  of  the  deceased  in  this  case 
was  properly  admitted  in  evidence.     (State  v.  Lundhigh,  365.) 

Erroneous  Instructions, 

7.  That  portion  of  an  instniction  in  a  trial  for  homicide  which 
reads:  "Malice  includes  not  only  anger,  hatred  and  revenge,  but 
every  other  unlawful  and  unjustifiable  motive,*'  is  erroneous,  as  it 
tends  to  lead  the  jury  to  believe  that  they  would  be  justified  in  find- 
ing that  an  act  was  done  with  malice  if  done  in  anger.  Whereas  a 
killing  done  in  anger  might  amount  only  to  manslaughter.  (State 
v.  Rogers,  259.) 

8.  An  instruction  to  the  jury  based  upon  sec.  7866,  Rev.  Codes, 
to  the  effect  that  if  the  state  has  proved  beyond  a  reasonable  doubt 
that  the  defendant  shot  and  killed  the  deceased,  and  the  plea  of 
self-defense  is  interposed  by  defendant,  it  is  incumbent  upon  him 
to  establish  and  prove  such  defense  by  a  preponderance  of  tbe  evi- 
dence, is  erroneous.     (State  v.  Lundhigh,  365.) 

9.  An  instruction  of  the  court  given  at  the  request  of  the  state 
contained  the  following:  "The  jury  are  not  to  accept  the  evidence 
of  the  accused  blindly  or  any  further  than  it  is  corroborated  by 
other  evidence,  but  may  consider  whether  it  is  true  and  given  in 
good  faith,  or  merely  to  pre\-ent  a  conviction.  And  in  considering 
the  testimony  of  defendant  Lundhigh,  you  have  a  right  to  take  into 
account  any  interest  he  may  have  in  the  result  of  your  verdict,  as 
bearing  upon  the  question  of  his  credibility  as  a  witness  in  his  own 
behalf."  Heldf  that  the  giving  of  such  an  instruction  is  error. 
(State  V.  Lundhigh,  365.) 

10.  In  this  case  the  court  gave  the  following  instruction:  "The 
court  instructs  you,  as  a  matter  of  law,  that  when  the  defendant 
testified  as  a  witness  in  this  case,  he  became  as  any  other  witness 
and  his  credibility  is  to  be  tested  by,  and  subject  to  the  same  tests 
as  are  legally  applied  to  any  other  witness;  and  in  determining  the 
degree  of  credibility  that  shall  be  accorded  his  testimony,  the  jury 
have  a  right  to  take  into  consideration  the  fact  that  he  is  inter- 
ested in  the  result  of  the  trial,  as  well  as  his  demeanor  and  conduct 
upon  the  witness-stand,  and  during  the  trial,  and  whether  or  not  he 
has  been  contradicted  or  corroborated  by  other  witnesses  or  circum- 
stances.** This  instruction  is  erroneous,  in  that  it  singles  out  the 
defendant  as  a  witness  and  calls  the  attention  of  the  jury  particu- 
larly to  the  matter  of  his  credibility.     Instructions  as  to  the  credi- 
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bility  of  witnesses  should  be  greneral,  and  apply  to  all  of  the  witnesseB 
for  the  state  and  the  defendant.     (State  v.  Rogers,  259.) 

11.  The  giving  of  the  following  instruction  in  a  trial  for  homi- 
eide:  "That  if  you  believe,  beyond  a  reasonable  doubt,  that  the 
deceased  was  engaged  in  assaulting  the  defendant,  then  you  may 
take  into  consideration  the  relative  size  and  strength  of  deceased  and 
the  defendant,"  places  the  burden  upon  the  defendant,  which  is 
without  warrant  in  law,  because  it  requires  him  to  establish  some 
element  of  hia  defense  beyond  a  reasonable  doubt.  (State  v.  Bogera^ 
259.) 

^—  Misleading  Inatmetion. 

12.  In  an  instruction  in  a  trial  for  homicide  wherein  the  eourt 
seeks  to  define  the  difference  between  the  first  and  second  degrees 
of  murder,  and  uses  the  following  language :  "But  while  the  purpose, 
the  intent  and  its  execution  may  follow  thus  rapidly  upon  each  other, 
it  is  proper  for  the  jury  to  take  into  consideration  the  shortness  of 
auch  interval  in  considering  whether  such  sudden  and  speedy  execu- 
tion may  not  be  attributed  to  sudden  passion  and  anger,  rather  than 
to  deliberation  and  premeditation,  which  must  characterise  the  higher 
offense,"  the  giving  of  such  instruction  is  misleading  and  erroneona, 
when  read  in  connection  with  instruction  No.  8  defining  malice,  in 
that  it  purports  to  include  in  the  definition  of  murder  in  the  second 
degree  elements  which  tend  to  constitute  only  manslaughter.  (State 
V.  Rogers,  259.) 

Charges  Deemed  Excepted  to. 

13.  Under  sec.  7946,  Rev.  Codes,  written  charges  presented  and 
requested  by  either  the  state  or  defendant  are  deemed  excepted  to, 
and  this  court  may  examine  such  charges  whether  assigned  as  error 
in  the  brief  of  appellant  or  not.     (State  v.  Lnndhigh,  365.) 

HUSBAND  AND  WIFE. 
Married  Woman's  Contract. 

1.  In  this  state  the  common-law  disability  of  married  women  to 
enter  into  contracts  still  remains  except  when  the  same  has  been 
removed  by  legislative  grants  of  power.  (Meier  ft  Frank  Co.  ▼• 
Bruce,  732.) 

2.  The  disability  of  married  women  to  enter  into  eontraets  haa 
not  been  removed  in  this  state,  except  where  the  married  woman 
contracts  for  her  own  use  or  benefit  or  in  reference  to  the  manage- 
ment and  control  or  for  the  use  and  benefit  of  her  separate  proper^. 
(Meier  &  Frank  Co.  v.  Bruce,  732.) 

3.  The  common-law  disability  of  married  women  to  contract  in 
the  state  of  Oregon  has  been  entirely  removed.     (First  Nat,  Bank 
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V.  Leonard,  36  Or.  390,  59  Pac.  873.)     (Meier  &  Frank  Go.  v.  Bruce, 
732.) 

4.  A  eontraet  entered  into  bj  a  married  woman  in  the  state  of 
Oregon,  while  there  domiciled  and  to  be  performed  therein,  is  a  valid 
eontraet,  and  must  be  enforced  by  the  courts  of  this  state.  (Meier 
fr  Frank  Co.  v.  Bruce,  732.) 

Wife*8  Separate  Property, 

5.  B.  and  his  wife  while  living  in  Montana  made  an  agreement 
that  the  wife's  earnings  should  be  her  separate  property.  These 
earnings  she  invested  in  cattle  and  horses,  which  were  sold,  B.  re- 
taining part  of  the  proceeds  of  the  sale  and  giving  his  wife  hi» 
promissory  note  therefor,  which  was  always  treated  by  the  parties 
as  the  wife's  separate  property.  Afterward  they  moved  to  Idaho, 
and  B.  borrowed  money  of  two  different  banks  with  which  to  buy  a 
lot  and  build  a  house,  giving  his  notes  therefor.  Subsequently  he 
deeded  this  realty  to  his  wife  in  payment  of  his  note  to  her,  the 
amount  of  which  was  substantially  the  value  of  the  property.  Some 
time  thereafter  the  bank  notes  were  reduced  to  a  judgment,  the  lot 
attached  and  sold  on  execution  to  P.  B.'s  wife  sued  to  quiet  title. 
Held,  under  the  facts  stated,  that  the  note  from  B.  to  his  wife 
was  her  separate  property,  making  a  bona  fide  creditor  of  her  hus- 
band, subject  to  preference  the  same  as  any  other  creditor.  (Bates 
V.  Papesh,  529.) 

6.  There  is  nothing  wicked  or  immoral  or  contrary  to  public 
policy  in  permitting  a  wife's  separate  property  to  become  liable 
for  the  payment  of  her  husband's  debts  or  community  debts;  nor  is 
there  anything  in  the  statutes  to  indicate  that  the  public  policy 
of  the  state  would  be  violated  by  enforcing  a  valid  contract  made 
by  a  married  woman  in  a  sister  state.  (Meier  &  Frank  Co.  v.  Bruce, 
732.) 

—  Bona  Fide  Transfer, 

7.  A  wife,  who  loans  the  proceeds  of  her  separate  property  to 
her  husband,  becomes  one  of  his  creditors,  and  her  rights  as  such 
are  governed  by  the  same  legal  principles  as  the  rights  of  any  other 
creditor.     (Bates  v.  Papesh,  529.) 

8.  Whenever  there  is  a  true  debt  and  a  real  transfer  for  an 
adequate  consideration,  there  is  no  collusion,  and  fraud  in  its  legal 
sense  cannot  be  predicated  thereon,  even  though  the  transfer  result 
in  a  preference;  nor  does  the  fact  that  the  creditor  obtaining  the 
preference  is  the  debtor's  wife  operate  to  change  or  modify  the  rule. 
(Bates  y.  Papesh,  529.) 

Suit  by  Wife  to  Quiet  Title. 

9.  In  a  suit  by  a  wife  to  quiet  title  to  real  estate,  sold  on  execu- 
tion against  her  husband,  evidence  held  sufficient  to  support  the 
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finding  that  the  property  was  purehased  with  the  separate  funds  of 
the  wife  and  not  with  the  proceeds  of  a  sale  of  community  property. 
(McKeehan  v.  VoUmer-Clearwater  Co.,  505.) 

10.  Where  there  is  a  conflict  of  evidence  as  to  whether  property 
claimed  as  separate  property  of  the  wife  was  purchased  out  of  the 
proceeds  of  the  sale  of  community  property,  and  the  trial  eourt 
finds  that  it  was  not  so  purchased,  the  finding  will  not  be  disturbed. 
(McKeehan  v.  VoUmer-Clearwater  Co.,  505.) 

11.  A  married  woman  purchased  real  property  with  her  own 
funds,  allowing  her  husband  to  act  as  her  agent  in  the  transaction 
and  the  title  was  taken  in  the  name  of  her  husband  contrary  to  her 
instructions.  The  wife,  being  unable  to  read,  believed  her  husband's 
statement  that  the  title  was  in  her  name,  and  nothing  happened  to 
put  her  on  inquiry  or  arouse  her  suspicions  to  the  contrary.  (Mc- 
Keehan V.  Vollmer-Clearwatr  Co.,  505.) 

12.  Held,  that  she  was  not  estopped  to  claim  title  as  against  an 
execution  creditor  of  her  husband.  (McKeehan  y.  VoUmer-Clear- 
water Co.;  505.) 

ILLEGAL  PEES. 
See  Ofiicers. 

ILLEGALITY. 
See  Contract,  1. 

INFORMATION. 
Bee  Homicide;  Officers. 

INJUNCTION. 
1.    An  injunction  will  not  issue  unless  it  appears  that  tlie  party 
against  whom  the  relief  is  sought  is  violating,  or  will  or  threatens  to 
violate,  some  right  of  the  party  seeking  the  remedy.     (BronzeU  ▼. 
Stevenson,  202.) 

INSOLVENT  COBPOBATIONa 
See  Corporations,  15. 

INSPECTION  OP  RECOBDa 
See  Corporations,  5. 

INSTRUCTIONS, 
See  Appeal  and  Error,  29;  Contracts,  14;  Homicide;  Master  and  Servant. 
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INSURANCE. 

1.  Where  B.,  desiring  life  insurance,  applied  in  writing  to  tlie 
insurance  company  for  such  insurance,  and  agreed  that  the  policy 
of  insurance  applied  for  should  not  take  effect  unless  the  first  pre- 
mium was  paid  and  the  policy  was  delivered  to  and  received  by  him 
during  his  lifetime  and  while  he  was  in  good  health,  and  after  ap- 
plying for  the  policy  and  before  the  delivery  thereof  E.  was 
stricken  with  appendicitis,  from  which  he  died  five  days  after  he 
received  the  policy,  said  policy  having  been  sent  to  him  by  mail 
from  the  insurance  company's  branch  office  in  Spokane,  Washing- 
ton, in  total  ignorance  of  the  changed  condition  of  R.'s  health,  and 
R/s  friends  thereafter  paid  the  first  premium,  which  the  company 
promptly  returned  when  it  discovered  the  fact  of  R/s  fatal  illness, 
heldf  that  the  policy  did  not  take  eisfect  by  reason  of  the  fact  that 
R.  was  not  in  good  health  at  the  time  it  was  received  by  him. 
(Rathbun  v.  New  York  Life  Ins.  Co..  34.) 

2.  A  county  mutual  fire  insurance  company  cannot  accept  a  mem- 
ber whose  liability  may  be  limited.  (School  District  No.  8  v.  Twin 
Falls  County  Mutual  Fire  Ins.  Co.,  400.) 

INTOXICATING  LIQUORS. 

1.  Section  25,  S.  B.  No.  62,  Sess.  Laws  1909,  p.  17,  makes  the 
transportation  of  intoxicating  liquors  into  a  prohibition  district,  or 
into  any  point  or  place  in  this  state  where  the  sale  of  intoxicating 
liquors  is  prohibited  by  law,  a  misdemeanor.  (State  v.  Cummins, 
411.) 

2.  This  section  does  not  contravene  the  provisions  of  the  5th  or 
14th  amendments  to  the  constitution  of  the  United  States  nor  the 
provisions  of  section  1,  art.  1,  of  the  constitution  of  the  state  of 
Idaho.     (State  v.  Cummins,  411.) 

3.  An  act  prohibiting  the  transportation  of  intoxicating  liquors 
into  territory  where  the  sale  thereof  is  prohibited  by  law  is  a  valid 
exercise  of  the  police  power.     (State  v.  Cummins,  411.) 

4.  Where  the  e\'idence  taken  at  the  preliminary  hearing  of  one 
accused  of  having  intoxicating  liquor  in  his  possession,  contrary  to 
law,  shows  that  the  accused  owned  a  drug-store  and  building  in 
which  the  same  was  situated,  and  that  during  his  temporary  absence 
therefrom  certain  parties  entered  the  store  with  a  satchel  contain- 
ing intoxicating  liquor,  that  the  sheriff  entered  immediately  after- 
ward and  confiscated  and  removed  the  liquor,  and  there  is  no  evidence 
showing  that  it  was  brought  upon  the  premises  with  the  knowledge 
or  consent  of  the  accused,  there  was  not  probable  cause  for  holding 
him  to  answer.     (In  re  Baugh,  387.) 

IRRIGATION  DISTRICTS. 
See  Waters  and  Watercourses,  28. 
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JUDGMENT. 
Limitation  upon  Judgment, 

1.  Judgment  must  be  limited  to  the  relief  dananded,  or  to  sucli 
as  is  embraced  within  the  issuea.     (Brunzell  v.  Stevenaon,  202.) 

Entry  of  Default. 

2.  When  a  defendant  has  a  pleading  on  file  which  tenders  an 
issue  of  law  or  fact,  although  filed  out  of  time,  but  before  motion 
for  default,  and  when  he  is  in  court  and  ready  for  trial,  it  is  error 
to  enter  a  default  against  him  and  to  order  that  it  become  absolute 
unless  he  paj  to  plain tifF  a  sum  of  monej  bj  way  of  terms.  (Eler- 
ney  ▼.  Hatfield,  90,  97.) 

Entry  of  Judgment, 

3.  It  is  the  statutory  duty  of  the  clerk  of  the  district  court  to 
enter  the  judgment  in  the  judgment-book  and  make  up  the  judgment- 
roll  prior  to  making  the  entries  in  the  judgment  docket,  and  when 
it  appears  that  the  entries  in  the  judgment  docket  have  been  made 
a  prima  facie  presumption  arises  that  the  clerk  has  done  his  duty 
and  that  the  judgment  has  actually  been  entered  in  the  judgment- 
book.     (Athey  t.  Oregon  Short  Line  B.  R.  Co.,  318.) 

4.  The  memorandum  in  the  judgment  docket  of  the  date  of  the 
entry  of  judgment  being  the  only  record  thereof  provided  by  law, 
and  the  judgment  docket  entries  not  being  properly  part  of  the 
record  on  appeal,  there  is  no  authentic  evidence  of  the  date  of  entry 
of  judgment  in  the  record.  (Athey  v.  Oregon  Short  Line  B.  B.  Co., 
318.) 

5.  Any  memorandum  of  the  date  of  entry  of  judgment  made  by 
the  clerk  of  the  district  court  without  authority  of  law  has  no 
standing  as  evidence  of  the  date  of  entry  of  judgment.  (Athey  ▼. 
Oregon  Short  Line  B.  B.  Co.,  318.) 

Vacating  Defaults, 

6.  Trial  courts  have  the  power  to  vacate  defaults,  and  an  order 
extending  the  time  to  plead,  entered  after  the  entry  of  a  default, 
operates  ipso  facto  to  vacate  the  default.     (Vincent  v.  Bhick,  636.) 

7.  Where  it  clearly  appears  that  a  default  was  permitted  to  be 
entered  through  the  carelessness  and  negligence  of  a  party,  or  hia 
counsel,  for  which  no  reasonable  excuse  is  oflfered,  it  will  not  be 
vacated  upon  the  theory  that  it  was  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable  neglect.  (Nelson  v.  Me- 
Goldrick  Lumber  Co.,  451.) 

Vacating  Default  Judgment, 

8.  A  default  judgment  entered  while  a  cause  is  at  Issue  is  void, 
and  may  be  set  aside  by  the  trial  court.     (Vincent  v.  Black,  636.) 
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JUDGMENT  (Continued). 

Vacating  Void  Judgment  of  Divorce, 

9.  A  Toid  judgment  in  a  divoree  action  may  be  set  aside,  even 
after  the  death  of  one  of  the  parties,  when  the  property  intf^rests 
«f  the  survivor  are  involved  in  the  proceeding.  (Vincent  ▼.  Black| 
636.) 

See  Appeal  and  Error^  36. 

JUBT. 
Bight  to  Trial  hjf, 

1.  In  determining  the  question  of  whether  or  not  parties  are  en- 
titled to  a  trial  by  jury,  courts  must  look  to  the  ultimate  and  entire 
velief  sought,  and  where,  in  order  for  the  court  to  render  a  judg- 
ment which  would  give  adequate  relief  it  would  be  necessary  to 
decree  the  cancelation  of  a  mortgage  and  the  surrender  of  a  note, 
such  relief  could  only  be  available  by  the  exercise  of  the  equitable 
jurisdiction  of  the  court,  and  the  parties  would  not  be  entitled  to  a 
jury  trial.     (Bees  v.  Gorham,  207.) 

2.  Held,  that  the  allegations  and  prayer  of  plaintiff's  complaint 
in  this  ease  show  him  to  be  entitled  to  a  trial  by  jury,  under  sec.  7, 
art.  1,  of  the  constitution,  and  sees.  4368  and  4369,  Bev.  Codes, 
which  right  cannot  be  denied  him  in  the  absence  of  a  waiver. 
(Johansen  v.  Looney,  123.) 

3.  Held,  that  the  acts  and  conduct  of  plaintiff  in  this  case,  as 
shown  by  the  record,  do  not  constitute  a  waiver  of  a  jury  trial. 
(Johansen  v.  Looney,  123.) 

LIBEL. 

1.  In  determining  whether  particular  words  are  actionable  per 
ee,  the  same  rule  does  not  apply  to  libel  as  to  slander.  (Dwyer  v. 
Libert,  576.) 

2.  A  written  communication  of  a  character  conducive  to  blacken 
the  reputation  of  the  person  referred  to,  or  excite  ridicule  or  wrath 
against  him,  or  destroy  public  confidence  in  him,  is  actionable  with- 
out proof  of  special  damage.     (Dwyer  v.  Libert,  576.) 

3.  A  written  publication  charging  one  with  wilful  falsehood  in 
the  matter  of  a  serious  business  transaction  must  necessarily  expose 
him  to  contempt  and  lower  him  in  the  common  estimation  of  citi- 
lens,  and  is  therefore  actionable  per  se.     (Dwyer  v.  Libert,  576.) 

4.  A  complaint  against  a  public  officer  filed  with  a  body  having 
a  right  to  discharge  him  is  conditionally  privileged  upon  good  faith 
and  the  absence  of  malice.     (Dwyer  v.  Libert,  576.) 

5.  Where  a  complaint  has  been  made  against  D.,  a  public  officer, 
who  thereupon  requests  that  the  complaint  de  filed  in   writing,  in 
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LIBEL  (Continued). 

order  that  he  maj  be  heard  thereon,  a  privilege  is  created  in  the 
plaintiff  conditioned  upon  good  faith  and  the  absence  of  malice. 
(Dwyer  v.  Libert,  576.) 

6.  The  question  of  good  faith  and  malice  is  one  for  the  jury. 
(Dwyer  v.  Libert,  576.) 

7.  Where  the  general  allegations  of  a  complaint  are  sufficient  to 
show  that  the  wrong  complained  of  was  inflicted  with  malice  or 
oppression  or  like  circumstances,  the  complaint  will  be  sufficient  to 
authorize  the  infliction  of  exemplary  damages.  (Dwyer  y.  Libert, 
576.) 

8.  Where  under  the  pleadings  of  a  case  exemplary  damages  may 
be  allowed,  the  pecuniary  ability  of  the  defendant  is  a  proper 
matter  for  the  consideration  of  the  jury.     (Dwyer  t.  Libert,  576.) 

LIENS. 
See  Chattel  Mortgages,  3. 

LIFE  INSURANCE. 
See  Insurance,  1. 

LIMITATION  OF  ACTIONS. 

1.  A  cause  of  action  for  fraud  and  misrepresentation  is  barred  in 
three  years  from  the  discovery  thereof.     (Williams  v.  Shrope,  746.) 

2.  A  knowledge  of  such  facts  as  would  put  a  reasonably  prudent 
person  upon  inquiry  is  equivalent  to  a  knowledge  of  the  fraud  and 
will  start  the  running  of  the  statute.     (Williams  v.  Shrope,  746.) 

3.  Subd.  2,  sec.  4054,  Rev.  Codes,  limiting  the  time  within  which 
an  action  may  be  brought  for  trespass  upon  real  property,  has  no 
application  to  an  action  on  the  case  for  consequential  damages. 
(Boise  Development  Co.  v.  Boise  City,  675.) 

4.  Actions  on  the  case  are  governed  by  the  provisions  of  a^. 
4060,  Rev.  Codes,  that:  "An  action  for  relief  not  hereinbefore  pro- 
vided for,  must  be  commenced  within  four  years  after  the  cause  of 
action  shall  have  accrued."  (Boise  Development  Co.  t.  Boise  City, 
675.) 

See  Corporations,  17. 

LOGS  AND  LOGGING. 

1.  The  question  of  the  number  of  logs  delivered  under  an  oral 
contract  is  a  question  of  fact  for  the  jury  to  determine  under  all 
of  the  facts  and  circumstances  in  evidence.  (Anderson  t.  Council 
Lumber  Co.,  464.) 

2.  Held,  that  the  jury  were  justified  under  the  evidence  in  this 
case  in  finding  that  respondent  substantially  complied  with  his  part 
of  the  contract.     (Anderson  v.  Council  Lumber  Co.,  464.) 
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LOGS  AND  LOGGING  (Continued). 

3.  A  party  who  has  failed  to  perform  in  full  his  part  of  a  con- 
tract to  deliver  logs  may  recover  compensation  for  the  logs  actually 
delivered  according  to  the  contract  price,  less  damages,  if  any, 
occasioned  by  his  failure  to  fully  complete  the  contract.  (Ander- 
son y.  Council  Lumber  Co.,  464.) 

MALICIOUS  PEOSECUTION. 
Bight  to  Maintain  Action. 

1.  An  action  for  damages  for  malicious  prosecution  cannot  be 
maintained  where  it  appears  that  the  criminal  case,  which  forms 
its  basis,  was  terminated  by  dismissal,  without  hearing,  by  procure- 
ment of  the  party  prosecuted,  or  as  the  result  of  a  compromise. 
(Ckmpbell  y.  Bank  and  Trust  Co.,  552.) 

2.  Held,  under  the  facts  of  this  case,  that  as  it  affirmatively  ap- 
pears from  the  record,  and  from  respondent's  own  testimony,  that 
he  was  guilty  of  a  criminal  offense  against  the  laws  of  the  state, 
but  through  inadvertence  was  charged  under  the  wrong  statute  with- 
out any  fault  on  the  part  of  Neitzel,  he  cannot  be  permitted  to 
maintain  this  action  for  malicious  prosecution.  (Nettleton  ▼• 
Cook,   82.) 

Probable  Cause. 

Z,  In  an  action  for  malicious  prosecution,  probable  cause,  as  a 
basis  for  instituting  the  prosecution  complained  of,  is  the  existence 
of  such  facts  or  circumstances  as  would  excite  the  belief  in  a  reason- 
able person,  acting  on  the  facts  within  the  knowledge  of  the  prose- 
cutor, that  the  one  charged  was  guilty  of  the  crime  for  which  he  was 
prosecuted.     (Nettleton  y.  Cook,  82.), 

Criminal  Prosecutions. 

4.  The  fact  that  the  testimony  taken  at  the  preliminary  examina- 
tion was  not  written  by  a  reporter  does  not  render  the  proceeding 
void  or  the  order  discharging  the  accused  of  no  avail  as  a  deter- 
mination in  his  favor  of  the  criminal  action.     (Boss  v.  Kerr,  492.) 

-^—  Advice  of  Counsel* 

5.  To  justify  by  advice  of  counsel  defendant  must  show  that  he 
truly,  correctly,  fully,  fairly  and  in  good  faith  stated  to  such  coun- 
sel all  the  facts  within  his  knowledge,  or  which  he  might,  with  rea- 
sonable diligence,  have  ascertained,  bearing  upon  the  guilt  or  inno- 
cence of  the  accused.     (Ross  y.  Kerr,  492.) 

Malice,  Evidence  of, 

6.  In  an  action  for  malicious  prosecution,  the  fact  that  the 
plaintiff  was  not  charged  in  the  prosecution  complained  of  under 
the  proper  statute  with  the  commission  of  a  criminal  offense,  is  not 
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MALICIOUS  PROSECUTION  (Continued). 

evidence  of  bad  faith  or  malice  on  the  part  of  the  prosecutor,  if  the 
latter  had  reason  to  believe  the  accused  guilty  of  a  crime,  and  such 
belief  was  based  either  upon  personal  knowledge  or  information 
received  from  others,  upon  which  he  relied  in  good  faith,  and  such 
facts  had  been  communicated  to  the  county  attorney.  (Nettleton 
y.  Cook,  82.) 

7.  Malice  must  be  shown  to  have  existed  before  a  recovery  may 
be  had  by  reason  of  a  malicious  prosecution,  but  malice,  as  a  fact, 
may  be  inferred  by  the  jury  from  the  absence  of  probable  cause. 
In  order  to  recover  punitive  damages,  however,  actual  malice  in 
preferring  the  charge  must  be  shown  to  have  existed.  This  is  done 
by  showing  that  the  person  who  preferred  the  charge  was  actuated 
by  ill  will  or  a  desire  to  injure  the  accused.     (Boss  v.  Kerr,  492.) 

VamageB, 

8.  To  entitle  a  party  to  recover  damages  by  reason  of  malicious 
prosecution,  it  must  appear  that  the  person  who  preferred  the  crim- 
inal charge  acted  without  probable  cause  to  believe  the  accused 
guilty  of  the  crime  charged,  that  he  acted  with  malice  and  that  the 
criminal  action  was  terminated  in  favor  of  accused.  (Boss  v.  Kerr, 
492.) 

9.  Where  plaintiff  in  an  action  for  malicious  prosecution  shows 
that  he  was  discharged  by  the  committing  magistrate  after  the  hold- 
ing of  a  preliminary  examination,  such  discharge  is  prima  facie 
evidence  of  want  of  probable  cause  but  is  not  conclusive;  and  if  it 
appears  affirmatively  from  evidence  introduced  upon  the  trial  that 
he  was  in  fact  guilty  of  an  indictable  misdemeanor,  although  not  the 
one  for  which  he  was  attempted  to  be  held  for  trial,  but  of  an 
indictable  misdemeanor  which  was  so  closely  akin  thereto  that  the 
county  attorney  in  drafting  the  criminal  complaint  inadvertently 
charged  the  defendant  under  the  wrong  section  of  the  statute,  want 
of  probable  cause  is  thereby  rebutted,  and  the  prosecutor  cannot  be 
held  in  damages.     (Nettleton  ▼.  Cook,  82.) 

Questions  of  Law  and  of  Fact. 

10.  The  existence  of  facts  showing  probable  cause  is  for  the 
jury  to  determine;  whether  or  not  the  facts,  found  by  the  jury 
to  exist,  constitute  probable  cause  is  a  question  for  the  court. 
(Boss  ▼.  Kerr,  492.) 

MANDAMUS. 

Preliminary  Demand  or  Bequest,  and  Refusal. 

1.  It  is  an  imperative  rule  that  before  making  an  application  for 
a  writ  of  mandate,  an  express  demand  or  request  must  be  made  on 
the  defendant  to  perform  the  act  sought  to  be  enforced  by  the  writ. 
(Pfirman  v.  Success  Min.  Co.,  468.)^ 
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MANDAMUS  (Continued). 

2.  The  facts  of  this  case  examined,  and  held  sufficient  to  sustain 
the  findings  of  the  lower  court  to  the  effect  that  there  was  a  demand 
and  a  refusal.     (Pfirman  y.  Succcfss  Min.  Co.^  468.) 

When  Writ  of  Mandate  may  he  Employed, 

3.  The  writ  of  mandate  may  be  employed  to  require  a  court  to 
enter  a  judgment  in  the  exercise  of  its  jurisdiction,  but  not  to  con- 
trol its  discretion  or  direct  its  decision.  (Saint  Michael's  Monas- 
tery V.  Steele,  609.) 

4.  A  writ  of  mandate  will  not  issue  where  the  party  seeking  it 
has  a  plain,  speedy  and  adequate  remedy  at  law.  (Lamberton  v. 
McCarthy,  707.) 

5.  A  party  considering  himself  aggrieved  by  the  final  judgment 
of  a  district  court  has  his  plain,  speedy  and  adequate  remedy  at 
law  by  appeal  to  this  court,  and  where  there  is  such  remedy,  the 
writ  of  mandate  is  not  available.  (Saint  Michael's  Monastery  v. 
Steele,  609.) 

Subjects  of  Belief. 

6.  A  writ  of  mandate  will  not  issue  from  this  court  to  compel 
a  Carey  Act  construction  company  to  issue  shares  of  stock  to  a 
purchaser  of  state  school  land  where  the  shares  of  stock  already 
sold  are  far  in  excess  of  the  available  water  supply  and  the  con- 
tract entered  into  between  the  construction  company  and  the  state 
of  Idaho  was  entered  into  under  a  mutual  mistake  of  a  material 
fact.     (State  v.  Twin  Falls  etc.  Water  Co.,  75.) 

7.  Where  a  purchaser  of  school  lands  under  a  Carey  Act  pro- 
ject could  not  possibly  obtain  the  amount  of  water  his  contract 
would  entitle  him  to  receive,  and  the  issuance  of  shares  of  stock 
to  the  said  purchaser  would  in  effect  defeat  the  rights  of  prior 
settlers  to  the  water  to  which  they  are  entitled  under  their  contracts, 
a  writ  of  mandate  will  not  issue  to  compel  the  construction  and 
canal  company  to  sell  shares  of  stock  to  said  purchaser  of  school  land. 
(State  v.  Twin  Falls  Salmon  River  Land  &  Water  Co.,  75.) 

8.  Under  chap.  141,  1913  Sess.  Laws,  p.  502,  it  is  made  the  duty 
of  the  Secretary  of  State  to  publish  or  cause  to  be  published  in  book 
form  a  sufficient  number  of  books  containing  all  the  laws,  resolu- 
tions and  memorials  passed  by  each  session  of  the  legislature  of  the 
state  of  Idaho.  Held,  that  where  a  law  is  properly  certified  by 
the  presiding  officers  of  the  two  Houses  of  the  legislature,  and  is 
approved  and  signed  by  the  Qovemor  and  lodged  in  the  Office  of  the 
Secretary  of  State,  such  officer  cannot  be  required  by  writ  of  man- 
date to  make  any  alteration  or  insert  any  amendment  in  the  law  so 
certified  and  approved.     (Katerndahl  v.  Daugherty,  356.) 

See  Municipal  Corporations;  Waters  and  Watercourses,  8. 
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MARRIED  WOMEN'S  CONTRACTS. 
Bee  Husband  and  Wife,  1-4. 

MASTER  AND  SERVANT. 
Safe  Place  to  Work, 

1.  Where  a  miner,  working  under  the  directions  of  a  shift  boss, 
is  charged  with  the  dnty  of  picking  down  and  removing  all  dan- 
gerous ground  around  his  place  of  work  and  he  has  no  means  or 
opportunity  to  examine  any  other  portion  of  the  stope  in  which  he 
is  working  beyond  or  above  his  immediate  vicinity,  he  has  a  right 
to  assume  that  his  employer  has  inspected  or  examined  that  portion 
of  the  place  not  obvious  or  known  to  the  servant  and  found  it  in  a 
reasonably  safe  condition.     (Cnkovch  v.  Success  Min.  Co.,  623.) 

2.  Where,  in  an  action  by  a  miner  injured  by  falling  roek,  plain- 
tiff did  not  plead  any  assurance  of  safety  by  his  employer,  but 
defendant  pleaded  that  plaintiff  was  thoroughly  familiar  with  hia 
place  of  work  and  with  every  danger,  risk  and  hazard  there  present, 
it  was  not  error  to  permit  plaintiff  to  testify  that  defendant's  shift 
boss  told  him  that  the  ground  above  him  was  all  right.  (Cnkovch 
y.  Success  Min.  Co.,  623.) 

Instructions. 

3.  Where  the  jury  is  fully  instructed  on  the  question  of  assump- 
tion of  risk,  the  fact  that  other  instructions  advise  the  jury  that 
contributory  negligence  will  be  a  bar  to  recovery  but  fail  to  state 
that  assumption  of  risk  will  also  be  a  bar,  is  not  prejudicial. 
(Cnkovch  v.  Success  Min.  Co.,  623.) 

4.  The  jury  was  instructed  that  ''an  employee  has  a  right  to  as- 
sume, in  the  absence  of  apparent  defects,  that  a  place  in  which  he 
is  ordered  to  work  by  a  shift  boss  is  safe,  and  he  is  not  bound  to 
inspect  it  for  the  purpose  of  discovering  a  latent  defect.  And 
where  an  employee  is  directed  to  work  in  a  certain  place,  he  has 
the  right,  in  the  absence  of  proof  to  the  contrary,  to  assume  that  the 
place  has  been  made  reasonably  safe  by  his  employer."  Held,  that 
this  instruction  does  not  mean  that  proof  would  have  to  be  made  by 
the  employer  that  the  employee's  place  of  work  was  safe,  irrespec- 
tive of  the  employee's  knowledge  of  the  dangers  or  defects  thereof, 
but  that  it  merely  states  the  general  rule  that  the  employee  has  a 
right  to  act  on  the  presumption  that  the  employer  has  made  his 
place  of  work  reasonably  safe.     (Cnkovch  v.  Success  Min.  Co.,  623.) 

5.  Instructions  permitting  the  jury  to  use  their  own  experience 
and  knowledge  examined,  and  held  not  to  violate  the  rule  that  juries 
cannot  take  into  consideration  facts  not  shown  in  evidence. 
(C*nkovch  v.  Success  Min.  Co.,  623.) 
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MASTER  AND  SERVANT  (Continued). 

Verdict, 

6.  Plaintiff,  an  experienced  miner,  thirty-one  years  old,  earning 
three  and  a  half  dollars  a  day,  suffered  injuries  consisting  of  a 
hernia  of  the  direct  variety,  injury  to  the  pubic  region  and  injury 
to  the  sacro-iliac  joint.  The  sacro-iliae  injury  was  severe  and  of 
a  permanent  nature,  preventing  any  labor  requiring  exercise.  Held, 
that  a  verdict  for  $7,500  was  not  excessive.  (Cnkovch  v.  Success 
Min.  Co.,  623.) 

7.  Where,  in  an  action  by  a  servant  for  personal  injuries,  the 
evidence  was  conflicting  as  to  whether  the  rock  which  struck  plain- 
tiff came  from  the  block  of  ore  where  plaintiff  was*  working,  in 
which  case  defendant  would  not  be  liable,  or  came  from  another 
portion  of  the  stope,  and  the  jury  found  for  the  plaintiff,  the 
▼erdict  will  not  be  disturbed.     (Cnkovch  v.  Success  Min.  Co.,  623.) 

See  Death. 

MEASURE  OF  DAMAGES. 
See  Damages,  2. 

MINOR  CHILDREN. 
See  Ouardian  and  Ward;  Habeas  Corpus;   Parent  and  Child. 

MISCONDUCT  OF  COUNSEL. 
See  Appeal  and  Error,  53. 

MORTALITY  TABLEa 
See  Evidence,  2. 

MORTGAGE. 
Deed  as  Mortgage. 

1.  Where  plaintiff  alleges  that  an  instrument  purporting  to  be 
a  deed  was  in  fact  a  mortgage,  and  seeks  to  recover  from  the  grantee 
the  difference  between  his  indebtedness  and  the  amount  received 
by  the  grantee  on  sale  of  the  property  to  a  third  party,  and  joins 
such  third  party  with  the  grantee  as  a  defendant,  in  order  to 
affect  such  third  party  with  notice  of  the  grantee's  real  interest  in 
the  property  under  such  deed,  it  must  be  shown  that  such  third 
party  purchased  with  actual  or  constructive  notice  of  the  fact  that 
the  first  deed  was  in  fact  a  mortgage,  given  for  the  purpose  of 
securing  an  indebtedness,  and  unless  this  is  clearly  shown,  either 
by  parol  evidence  or  by  attendant  circumstances,  the  validity  of  the 
deed  given  by  the  grantee  to  such  third  party  cannot  be  attacked. 
(Johansen  v.  Looney,  123.) 
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MORTGAGE  (Continued). 

2.  Where  plaintifF  alleges  that  a  deed,  absolute  in  form,  waa  in 
fact  intended  as  a  mortgage  since  it  was  given  as  security  for  a 
debt,  and  sues  for  an  amount  of  money  equal  to  the  difference  be- 
tween his  actual  indebtedness  to  the  grantee  and  the  greater  amount 
received  hj  the  grantee  upon  sale  of  the  property  to  a  third  partj, 
although  in  order  to  entitle  him  to  recover  this  surplus  he  must 
show  the  conveyance  to  have  been  in  fact  a  mortgage  instead  of  a 
deed,  such  proof  is  only  incidental  to  the  real  and  ultimate  issue 
presented,  which  is  whether  plaintiflP  is  entitled  to  recover  a  money 
judgment.     (Johansen  y.  Looney,  123.) 

See  Chattel   Mortgages;   Limitation   of  Actions;    Waters  and  Water* 

25. 


MUNICIPAL  COBPOBATIONa 
Implied  Auihcrity, 

1.  Municipalities  have  implied  authority  to  take  whatever  law- 
ful means  are  necessary  to  carry  out  their  express  powers,  and  to 
protect  their  property.     (Boise  Development  Co.  ▼.  Boise  City,  675.) 

Sewer  Construction  Contract  With  City. 

2.  Where  a  party  is  damaged  by  breach  of  a  construction  con- 
tract by  the  failure  of  the  contractor  to  complete  it,  the  measure  of 
damages  is  the  cost  necessarily  and  reasonably  incurred  in  complet- 
ing the  contract,  whether  he  does  the  work  himself  or  employs  others 
to  do  it  for  him.     (Boise  City  ▼.  National  Surety  Co.,  455.) 

3.  Where  sewers  have  been  constructed  for  a  municipality  and 
accepted  upon  condition  that  the.  contractor  would,  upon  notice,  re- 
pair or  relay  any  portion  of  said  sewer  should  the  same  prove  to  be 
defective,  and  where  thereafter  a  portion  of  the  same  is  found  to 
be  defective  and  notice  thereof  is  duly  given  and  the  municipality 
is  compelled  to  repair  and  complete  the  system,  it  is  entitled  to  re- 
cover, upon  the  bond,  all  amounts  necessarily  expended  upon  the 
portion  of  the  work  included  in  the  notice,  for  materials,  labor  and 
salaries  of  regularly  employed  officials  actually  engaged  upon  such 
work.     (Boise  City  v.  National  Surety  Co.,  455.) 

4.  Held,  that  the  judgment  in  this  ease  must  be  modiHed,  so  as 
to  include  only  such  sums  for  cost  of  materials,  labor  and  salaries 
of  regularly  employed  city  officials,  actually  engaged  upon  the  work, 
as  were  devoted  to  the  portion  of  the  work  included  in  the  notice. 
(Boise  City  v.  National  Surety  Co.,  455.) 

Improvement    District    Bonds — Assessment — Bemedy    of    Bondholder — 
Writ  of  Mandate. 

5.  Under  the  provisions  of  sec.  2238  of  the  Political  Code  and 
amendments  thereto,  and  the  other  sections  of  said  Political  C^xle 
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MUNICIPAL  CORPORATIONS  (Continued). 

defining  the  powers  of  cities  and  villages,  improvement  districts 
may  be  organized  and  improvement  district  bonds  issued  for  the 
payment  of  improvements,  and  it  is  made  the  dutj  of  the  mayor 
and  council  to  levy  special  assessments  each  year  sufficient  to  re- 
deem the  instalments  of  such  bonds  maturing  next  after  their  issue, 
and  the  funds  arising  from  such  assessments  shall  be  applied  solely 
to  the  redemption  of  the  principal  and  interest  on  said  bonds,  and 
such  bonds  are  made  liens  upon  the  property  of  the  abutting  prop- 
erty owners,  and  if  any  of  such  property  owners  pay  their  assess- 
ments, they  are  entitled  to  be  credited  on  their  account,  as  shown 
by  the  assessment-roll,  both  for  interest  and  principal,  and  the  city 
authorities  would  have  no  authority  under  the  provisions  of  said 
act  to  divert  such  money  so  paid  by  a  property  owner  to  the  pay- 
ment of  the  interest  or  principal  due  from  another  abutting  prop- 
erty owner  who  failed  or  neglected  to  pay  his  assessments  as  re- 
quired by  law.     (New  First  Nat.  Bank  v.  City  of  Weiser,  15.) 

6.  When  a  property  owner  pays  his  assessments  as  provided  by 
said  act  and  the  city  ordinance,  the  money  arising  therefrom  must 
be  paid  by  the  city  authorities  on  the  interest  due  on  such  bonds 
and  on  the  matured  principal,  and  such  property  owner  is  entitled 
to  have  his  property  released  from  the  lien  of  such  bonds  to  the 
extent  of  the  payment  made,  and  the  money  so  paid  by  the  prop- 
erty owner  cannot  be  diverted  to  the  payment  of  the  interest  or  prin- 
cipal due  on  said  bonds  from  other  property  owners  who  fail  to  pay 
their  assessments.     (New  First  Nat.  Bank  v.  City  of  Weiser,  15.) 

7.  The  benefit  assessed  to  each  lot  or  parcel  of  ground  abutting 
on  such  improvement  is  liable  for  the  payment  of  assessments 
made  against  such  lot  or  parcel  of  ground,  and  if  the  city  fails 
or  refuses  to  pay  such  bonds,  or  promptly  collect  any  such  assess- 
ments when  due,  the  owner  of  such  bonds  may  proceed  in  his  own 
name  to  collect  such  assessments  and  may  foreclose  any  lien  thereon 
in  any  court  of  competent  jurisdiction,  and  is  authorized  to  recover 

'  in  addition  to  the  amount  of  said  bonds  and  interest,  five  per  centum, 
together  with  costs  of  such  suit,  including  a  reasonable  sum  for  at- 
torney's fees.     (New  First  Nat.  Bank  v.  City  of  Weiser,  15.) 

8.  Said  statute  gives  the  bondholder  a  plain,  speedy  and  adequate 
remedy  at  law  whereby  he  can  proceed  to  collect  from  each  prop- 
erty owner  the  amount  due  from  him  on  such  bonds.  (New  First 
Nat.  Bank  v.  City  of  Weiser,  15.) 

9.  Under  the  provisions  of  subsec.  12,  a  lien  is  created  against 
the  property  of  the  abutting  owner  and  the  bond  owner  is  author- 
ized to  receive,  sue  for  and  collect  any  assessments  made  against 
such  property  through  any  of  the  methods  provided  by  law  for  the 
collection  of  assessments  for  local  improvements.  (New  First  Nat. 
Bank  v.  City  of  Weiser,  15.) 
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MUNICIPAL  OOBPOBATIONS  (Continued). 

10.  Subsec.  4  provides  among  other  things,  that  the  holder  of  any 
such  bonds  shall  look  onlj  to  the  fund  provided  by  such  assessment 
for  the  principal  and  interest  of  such  bond  and  gives  the  bond- 
holder a  preference  over  any  mortgage  or  lien  against  the  land  of 
such  abutting  owner.     (New  First  Nat.  Bank  v.  City  of  Weiser,  15.) 

11.  It  was  not  intended  that  the  bondholder  could  require  a  prop- 
erty owner  who  had  paid  his  assessments  as  levied  under  said  law  to 
pay  assessments  for  other  abutting  owners  who  are  delinquent  in  the 
payment  of  their  assessments.  (New  First  Nat.  Bank  v.  Citj  of 
Weiser,  15.) 

12.  Said  act  also  provides  that  the  holder  of  any  such  bonds  shall 
have  no  claim  for  the  payment  of  the  same  against  the  city  or  vil- 
lage except  for  the  collection  of  the  special  assessments  made  for 
the  improvements  for  which  said  bonds  are  issued,  and  the  bond- 
holder's remedy  in  case  of  nonpayment  is  confined  to  the  enforce- 
ment of  such  assessments.  This  provision  of  said  law  is  especially 
made  a  part  of  each  bond.  (New  First  Nat.  Bank  y.  City  of 
Weiser,  15.) 

ISi.  The  bondholder  has  no  claim  against  the  city  on  account  of 
the  debt  created  by  such  bonds,  and  is  given  no  right  as  against 
a  land  owner  who  has  paid  all  of  his  assessments,  and  the  city 
authorities  have  no  power  or  right  to  divert  any  portion  of  the  prin- 
cipal or  interest  paid  by  such  taxpayer  to  the  payment  of  interest 
and  principal  owed  by  a  delinquent  taxpayer.  (New  First  Nat. 
Bank  v.  City  of  Weiser,  15.) 

14.  The  bondholder  may  proceed  in  the  matter  as  provided  by 
statute,  and  can  either  secure  his  money  from  the  delinquent  tax- 
payer or  obtain  title  to  the  property  owned  by  such  delinquent,  free 
and  clear  of  all  encumbrances.  (New  First  Nat.  Bank  v.  City  of 
Weiser,  15.) 

15.  The  plaintiff  in  this  case  has  a  plain,  speedy  and  adequate 
remedy  at  law  for  the  collection  of  any  principal  or  interest  due 
from  any  property  owner  who  has  failed  to  pay  any  assessments 
made  by  the  city  authorities,  and  that  being  true,  the  peremptory 
writ  of  mandate  will  not  issue.  (New  First  Nat.  Bank  y.  City  of 
Weiser,   15.) 

0})sirtu;tions  in  Street, 

16.  The  holder  of  a  permit  to  install  an  obstruction  in  a  publie 
street  or  thoroughfare  for  private  purposes  acquires  no  property  or 
eontracttial  right  by  reason  of  the  issuance  to  him  of  such  perroity 
and  whenever  the  city  authorities  deem  it  necessary  as  a  police 
regulation  to  vacate  and  revoke  such  permit,  the  holder  thereof 
has  no  alternative,  but  must  comply  with  the  order  of  revocation. 
(Keyser  v.  City  of  Boise,  440.) 


Digitized  by  VjOOQIC 


Index— Vol.  30.  859 


MUNICIPAL  CORPORATIONS  (Continued). 

17.  Held,  that  the  action  of  the  trial  court  in  sustaining  the  de- 
murrer to  the  complaint  and  dismissing  the  action  was  not  error. 
(Keyser  v.  City  of  Boise,  440.) 

Care  and  Maintenance  of  Parks. 

18.  The  mere  grant  to  a  municipality  of  power  to  maintain  a 
public  park  enjoins  no  absolute  duty  upon  it  to  do  so.  (Boise 
Development   Co.   v.  Boise   City,   675.) 

19.  The  care  and  maintenance  of  parks  is  primarily  a  private  as 
opposed  to  a  governmental  function.  (Boise  Development  Co.  v. 
Boise  City,  675.) 

Torts. 

20.  A  municipality  has  a  right  as  a  riparian  owner,  to  construct 
a  breakwater  for  the  protection  of  its  property,  but  if  in  so  doing 
it  so  obstructs  the  stream  as  to  divert  it,  and  thereby  damages  the 
property  of  another  riparian  owner  the  municipality  is  liable  for 
resulting  damage.     (Boise  Development  Co.  v.  Boise  City,  675.) 

21.  The  liability  in  such  cases  does  not  rest  solely  upon  the  nar- 
row ground  of  negligence,  but  rather  upon  the  broad  legal  principle 
that  no  one  is  permitted  to  so  use  his  own  property  as  to  invade 
the  like  property  rights  or  cause  injury  or  damage  to  the  property 
of  another.     (Boise  Development  Co.  v.  Boise  City,  675.) 

Defense — Ultra  Vires. 

22.  The  defense  of  ultra  vires  can  be  interposed  only  where  the 
act  complained  of  was  wholly  beyond  the  powers  of  the  municipality. 
If  the  wrongful  act  in  question  is  one  which  the  municipality  had 
the  right  to  do  under  some  circumstances  or  in  some  manner,  then 
it  is  not  tdtra  vires.     (Boise  Development  Co.  v.  Boise  City,  675.) 

23.  In  order  for  a  municipality  to  avail  itself  of  the  defense  that 
its  tort,  committed  while  acting  within  the  scope  of  its  authority, 
was  the  result  of  the  exercise  of  a  governmental  function,  it  must 
appear  that  such  function  was  the  exercise  of  a  legal  duty  imposed 
by  the  state,  which  it  might  not  omit  with  impunity  but  must  per- 
form at  its  peril.     (Boise  Development  Co.  v.  Boise  City,  675.) 

MURDER. 
See  Homicide. 

NEGLIGENCE. 
1.    Contributory  negligence  is  an  affirmative  defense,   the  burden 
of  establishing  which,  is  on  the  defendant.     (Graves  v.  Northern 
Pacific  Ry.  Co.,  542.) 
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NEW  TRIAL. 
1.  To  entitle  one  to  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence,  it  must  be  shown,  in  the  affidavits  filed  in  support 
of  the  motion,  that  the  newlj  discovered  evidence  could  not,  with 
reasonable  diligence,  have  been  discovered  and  produced  at  the  trial. 
(Amonson  v.  Stone,  656.) 

Bee  Appeial  and  Error,  44. 

NONSUIT. 
See  Dismissal  and  Nonsuit. 

NOTICJE  OP  APPEAL. 
See  Appeal  and  Error,  7;  Criminal  Law,  6. 

OFFICEBS. 
In  GenerdL 

1.  Sec.  6  of  art.  18  of  the  constitution,  prescribing  that  the 
legislature  shall  provide  for  the  election  bienniallj,  in  each  of  the 
several  counties  of  the  state,  of  a  countj  assessor,  merelj  provides 
for  the  biennial  election  of  such  officer,  leaving  it  to  the  legislature 
to  prescribe  when  such  election  shall  be  held  and  when  the  term  of 
office  shall  commence  and  end.     (Clark  v.  Wonnacott,  98.) 

2.  Sec.  32a,  Bev.  Codes,  providing  that  every  officer  elected  for 
a  fixed  term  shall  hold  office  until  his  successor  is  elected  and  quali- 
fied is  not  in  conflict  with  sec.  6,  art.  18,  of  the  constitution,  provid- 
ing for  the  biennial  election  of  a  county  assessor.  (Clark  v.  Won- 
nacott, 98.) 

3.  Under  sec.  32a,  Bev.  Codes,  an  incumbent  of  a  public  office  la 
entitled  to  hold  such  office  until  his  successor  is  not  only  duly 
elected,  but  also  until  he  has  legally  qualified  for  such  office,  (dark 
V.  Wonnacott,  98.) 

4.  The  death  of  a  person  elected  to  an  office  before  he  qualifies 
therefor  does  not  create  a  vacancy  within  the  purview  of  sec.  317, 
Bev.  Codes,  since  sec.  32a,  Rev.  Codes,  provides  that  every  officer 
elected  for  a  fixed  term  shall  hold  office  until  his  successor  is  elected 
and  qualified.     (Clark  v.  Wonnacott,  98.) 

5.  Under  the  provisions  of  sees.  32a  and  317,  Rev.  Codes,  a 
vacancy  in  a  public  office  exists  only  in  the  event  that  there  is  no 
person  lawfully  authorized  to  exercise  the  duties  of  such  office. 
(Clark  V.  Wonnacott,  98.) 

6.  Under  the  law  of  this  state  the  person  elected  to  an  office  does 
not  become  the  incumbent  of  such  office  until  he  actually  qualifies. 
(Clark  V.  Wonnacott,  98.) 

7.  Held,  under  the  facts  of  this  case  no  vacancy  existed  in  the 
office  of  county  assessor  of  Kootenai  county  on  the  second  Monday 
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OFFICERS  (Continued). 

of  Januaiy,  1917,  which  the  board  of  eountj  eommissionerfl  of  said 
county  were  authorized  to  fill  hj  the  appointment  of  plaintiff. 
(Clark  V.  Wonnacott,  98.) 

Information  for  Charging  and  CoUedi'ng  Illegdl  Fees, 

8.  Where,  undCT  sec.  7549,  Bev.  Codes,  authorizing  the  district 
court  to  entertain  an  information  verified  bj  the  oath  of  any  person 
against  an  officer  within  its  jurisdiction  accusing  him  of  charging 
and  collecting  illegal  fees  or  with  having  refused  or  neglected  to 
perform  his  official  duties,  an  information  charges  that  the  defend- 
ant knowingly,  wilfully  and  intentionally  failed,  neglected  and  re- 
fused to  perform  her  duties,  but  the  record  shows  that  defendant 
performed  her  duties,  such  an  information  was  properly  dismissed  by 
the  district  court.     (Corker  v.  Cowen,  213;  Corker  v.  Ake,  218.) 

9.  Where  an  information  alleges  that  defendant  knowingly,  wil- 
fully and  intentionally  charged  and  collected  large  sums  of  money  for 
her  services  as  clerk  of  a  school  board,  in  addition  to  the  salary 
allowed  her  by  law,  but  it  appears  that  such  sums  of  money  were 
paid  to  her  under  a  contract  for  services  independent  of  her  duties 
as  said  clerk,  sec.  7459,  Rev.  Codes,  does  not  apply.  (Corker  v. 
Cowen,  213;  Corker  v.  Ake,  218.) 

10.  8ec.  7459,  Rev.  Codes,  in  so  far  as  it  relates  to  the  perform- 
ance of  official  duties,  is  not  designed  to  cover  acts  of  officers  amount- 
ing to  a  misfeasance,  and  such  acts  are  not  within  the  purview  of 
said  section.  The  section  is  aimed  at  nonfeasances,  that  is,  failures 
on  the  part  of  officers  to  act  at  all,  where  an  act  is  required  by  law. 
(Corker  v.  Cowen,  213;  Corker  ▼.  Ake,  218.) 

ORDERS  OF  COURT. 
See  Adoption. 

PARENT  AND  CHILD. 

1.  The  parents  of  minor  children,  being  themselves  competent 
to  transact  their  own  business,  and  not  otherwise  unsuitable,  are 
entitled  to  the  guardianship  and  custody  of  said  childrcfn.  (Rev. 
Codes,  sec.  5774.)     (Jain  v.  Priest,  273.) 

2.  Where  children  have  been  removed  from  the  custody  of  their 
parents  by  the  probate  court  because  of  certain  faults  of  the  par- 
ents, specified  in  the  findings  and  order  of  the  court,  and  the  ques- 
tion as  to  whether  the  parent's  have  overcome  these  faults  and  per- 
manently reformed  arises  in  a  subsequent  proceeding  by  which  the 
parents  attempt  to  regain  the  custody  of  the  children,  the  material 
evidence  is  evidence  as  to  the  conduct  of  the  parents  since  the  chil- 
dren were  taken  from  them,  and  the  exclusion  of  evidence  of  their 
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PARENT  AND  CHILD  (Continued). 

conduct  before  that  time  on  the  ground  of  immateriality  is  not  error. 
(Jain  V.  Priest,  273.) 

3.  There  being  a  substantial  conflict  in.  the  evidence  as  to 
whether  the  parents  have  reformed  and  are  now  suitable  persons  to 
have  the  custody  of  their  minor  children,  the  findings  of  the  dis- 
trict court  in  favor  of  the  appellants  on  that  point  will  not  be 
disturbed  by  this  court  on  appeal.  (Jain  v.  Priest,  273.) 
See  Adoption. 

PARKS. 
See  Municipal  Corporations,  18* 

PAROL  EVIDENCE. 
See  Evidence,  8. 

PARTNERSHIP. 
1.  A  partner  has  full  power  to  transact  the  whole  business  of 
the  firm  of  which  he  is  a  partner,  and  may  bind  his  partner  or 
partners  in  such  transactions  as  entirely  as  himself,  and  his  assign- 
ment in  good  faith  of  accounts  payable  to  the  firm,  to  a  creditor 
of  the  firm  in  payment  of  partnership  indebtedness,  is  binding  upon 
the  partnership.     (Bates  v.  Price,  521.) 

PAYMENT. 
1.    The  extension  of  time  by  a  creditor  within  which  to  pay  an 
old  obligation  is  as  much  a  consideration  and  as  much  an  exten- 
sion of  credit  as  the  granting  of  a  new  loan.     (PettengiU  v.  Black- 
man,  241.) 

PERMIT. 
See  Waters  and  Watercourses,  2. 

PLEADING. 
In  General, 

1.  A  defective  allegation  of  a  good  cause  of  action,  in  the  ab- 
sence of  a  demurrer,  is  cured  by  a  verdict  and  judgment.  (The 
Mode,  Ltd.,  v.  Myers,  159.) 

2.  Where  plaintiff  has  waived  his  right  to  introduce  evidence 
attacking  the  due  execution  or  genuineness  of  a  written  instrument 
pleaded  and  set  forth  in  defendant's  answer,  by  failing  to  file  an 
affidavit  denying  the  same,  as  required  by  see.  4201,  Rev.  Codes, 
such  omission  does  not  place  him  in  the  position  of  admitting  the 
validity  of  such  instrument,  but  he  may  interpose  any  evidence  on 
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PLEADING  (Continued). 

the  trial  tending  to  show  that  such  instrument,  irrespective  of 
its  due  execution  and  genuineness,  is  void,  invalid  and  of  no  effect 
for  the  purpose  offered.     (Pettengill  v.  Blackman,  241.) 

Amendment, 

3.  An  amendment  to  a  complaint  will  not  be  permitted  where 
the  complaint,  even  if  so  amended,  would  faU  to  state  a  cause  of 
action,  under  the  general  rule  that  amendments  to  pleadings  should 
be  permitted  in  furtherance  of  justice.     (Davis  v.  State,  137.) 

4.  An  application  to  amend  complaint  while  motion  for  nonsuit 
is  pending  is  addressed  to  the  sound  discretion  of  the  trial  court. 
(The  Mode,  Ltd.,  v.  Myers,  159.) 

See  Contracts,  9;   Corporations,  17. 

PRAECIPE. 
See  Appeal  and  Error,  11. 

PRESUMPTIONS. 
See  Appeal  and  Error,  31;  Criminal  Law,  8< 

PRINCIPAL  AND  AGENT. 
In  General, 

1.  Agency  may  be  implied  where  one  person  holds  out  another 
as  his  agent  and  thereby  invests  him  with  apparent  or  ostensible 
authority  as  such;  it  may  be  implied  from  prior  habit  or  course  of 
dealing  of  a  similar  nature  between  the  parties,  or  from  a  previous 
agency,  as  where  the  alleged  principal  has  previously  employed  the 
alleged  agent  as  such  in  transactions  similar  to  the  one  in  question. 
(Amonson  v.  Stone,  656.) 

Fraud  of  Agent, 

2.  The  fraud  of  an  agent  is  within  the  course  of  his  employment; 
where,  in  committing  it,  he  is  endeavoring  to  promote  his  principal's 
business  within  the  scope  of  the  actual  or  apparent  authority  con- 
ferred upon  him  for  that  purpose.     (Davenport  v.  Burke,  599.) 

3.  Acts  of  fraud  by  an  agent,  committed  in  the  course  of  his 
employment,  are  binding  on  his  principal,  even  though  the  principal 
did  not  in  fact  know  of  or  authorize  their  commission.  (Daven- 
port V.  Burke,  599.) 

4.  A  principal  who  retains  benefits  derived  from  the  fraudulent 
conduct  of  his  agent  is  chargeable  with  the  instrumentality  em- 
ployed by  the  latter  in  carrying  out  the  fraudulent  purpose,  and 
will  not  be  permitted  to  disclaim  refiponsibility  and  retain  the  fruits 
of  the  fraudulent  transaction.     (Davenport  v.  Burke,  599.) 
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PBOBATE  JUDGE. 
See  Adoption. 

PUBLIC  LANDS. 
Grafvt  in  Aid  of  Bailroads, 

1.  While  the  right  of  way  granted  by  sec.  2  of  the  act  of  Con- 
gress of  July  2,  1864  (13  Stats,  at  L.  365),  is  being  used  by  the 
successor  to  the  grantee  for  railroad  purposes  title  to  unused  por- 
tions, lying  along  the  tracks  within  the  boundaries  of  the  grant,  can- 
not be  acquired,  as  against  such  successor,  by  adverse  possession. 
(Crandall  v.  Goss,  661.) 

2.  That  grant  was  of  a  limited  fee  made  on  an  implied  condition 
of  reverter  in  the  event  the  grantee,  or  its  successors,  ceased  to 
use  or  retain  the  land  for  the  purpose  for  which  it  was  granted. 
(Crandall  y.  Goss,  661.) 

8.  Sec.  4538,  Rev.  Codes,  provides:  "An  action  may  be  brought 
by  any  person  against  another  who  claims  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim.''  This  section  applies  to  public  lands  held  or  claimed 
adversely  by  an  individual  subject  only  to  the  paramount  title  of 
the  United  States.     (Crandall  v.  Goss,  661.) 

4.  After  a  contract  has  been  made  between  the  United  States  and 
a  state  whereby  lands  are  segregated  from  the  public  domain  pur- 
suant to  the  Ckrey  Act  of  Congress,  such  lands  are  reserved  from 
sale  by  the  United  States  and  are  not  public  lands  within  the  mean- 
ing of  the  act  of  Congress  of  March  3,  1875,  granting  to  railroads 
rights  of  way  through  the  public  domain,  and  are  not  subject  to 
location  thereunder.  (Oregon  Short  Line  B.  B.  Co.  v.  Williams, 
715.) 

PUBLIC  OPFICERa 
See  Officers. 

PUBLIC  BANGB. 
See  Animals;  Damages. 

PURCHASERS. 
See  Execution. 

QUIETING  TITLE. 

1.  Held,  that  in  this  case  an  action  to  quiet  title  is  a  proper  form 
of  action  to  attain  the  end  desired,  as  shown  by  the  pleadings. 
(Pettengill  v.   Blackman,   241.) 

2.  In  a  suit  to  quiet  title  the  plaintiff  has  a  right  to  hav«  every 
adverse  interest  determined,  and  anyone  claiming  to  hold  any  in- 
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QUIETING  TITLE  (Continued). 

terest  in  the  property  in  question,  which  would  be  adverse  to  plain- 
tiff's interest,  may  he  required  to  come  in  and  set  up  the  nature  of 
his  interest  and  its  source.  The  interest  of  a  mortgagee  is  an 
interest  adverse  to  the  holder  of  a  legal  title.  (Pettengill  v.  Black- 
man,  241.) 

3.  Where  a  judgment  debtor  causes  real  property  which  he  has 
purchased  to  be  conveyed  by  his  vendor  direct  to  a  third  person, 
and  the  transfer  of  his  interest  to  such  third  person  ia  fraudulent 
and  void  as  to  creditors,  and  the  judgment  creditor  levies  upon 
and  sells  such  property  as  the  property  of  the  judgment  debtor, 
the  holder  of  the  sheriff's  deed  on  such  sale  may,  under  sec.  4538, 
Rev.  Codes,  maintain  an  action  as  owner  to  quiet  title.  (The  Mode, 
Ltd.,  v.  Myers,  159.) 

RAILROADS. 

BaUway  Crossings, 

1.  The  failure  of  a  railway  company  to  comply  with  the  pro- 
visions of  sec.  2821,  Rev.  Codes,  requiring  such  company  to  ring  a 
bell,  or  sound  a  whistle,  when  approaching  a  place  where  the  rail- 
road crosses  a  street,  road,  or  highway,  constitutes  negligence  per  se, 
(Graves  v.  Northern  Pacific  Ry.  Co.,  542.) 

2.  A  railway  corporation  is  liable  for  all  damages,  sustained  by 
any  person,  caused  by  its  locomotive,  trains,  or  cars,  where  the  pro- 
visions of  sec.  2821,  Rev.  Codes,  are  not  complied  with,  unless  the 
person  injured  is  guilty  of  contributory  negligence.  (Graves  y. 
Northern  Pacific  Ry.   Co.,  542.) 

3.  It  is  the  duty  of  a  person  crossing  a  railroad  track  to  exer- 
cise such  care  as  would  be  exercised  by  a  man  of  ordinary  prudence 
under  like  circumstances.     (Graves  y.  Northern  Pacific  Ry.  Co.,  542.) 

4.  The  presumption  is  that  one,  who  is  killed  while  attempting  to 
cross  a  railroad  track,  was  exercising  due  and  proper  care  for  his 
protection.     (Graves  v.  Northern  Pacific  Ry.  Co.,  542.) 

5.  It  is  the  duty  of  one  about  to  cross  a  railroad  track  to  look 
and  listen,  but  it  is  not  negligence  per  se  to  fail  to  stop,  and  where 
tbe  facts  are  disputed  the  question  of  contributory  negligence  is  one 
of  fact,  to  be  determined  from  all  the  facts  and  circumstances  in 
evidence.     (Graves  v.  Northern  Pacific  Ry.  Co.,  542.) 

6.  The  evidence  showed  that  deceased,  who  was  driving  an  auto- 
mobile stopped  some  distance  from  the  crossing,  went  to  the  track, 
looked  and  listened;  drove  to  within  a  few  feet  of  the  track,  there 
stopping  to  look  and  listen;  proceeded  slowly,  on  the  lookout  for 
trains,  and  was  not  attempting  to  make  the  crossing  ahead  of  the 
train.  Held,  sufficient  to  sustain  a  finding  that  deceased  was  using 
due  care  and  was  not  guilty  of  contributory  negligence.  (Graves 
V.  Northern  Pacific  Ry.  Co.,  542.) 

Idaho,  Vol.  30—55 
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BAILROADS  (Continued). 

Duty  as  to  Gates  and  Feneet. 

7.  The  gates  at  private  railroad  eroaaings  provided  for  in  see- 
tion  2815,  Rev.  Codes,  as  amended  (Sess.  Laws  1911,  p.  706),  are 
a  part  of  the  fence  which  it  is  made  the  duty  of  the  railroad  com- 
pany to  maintain,  and  it  is  equally  its  duty  under  said  statute  to 
keep  such  gates  securely  closed,  so  as  to  afford  the  same  protection 
from  stock  getting  on  its  right  of  way  at  such  places  as  at  other 
points.     (Saccamonno  v.  Great  Northern  Ry.  Co.,  51S.) 

8.  The  fact  that  the  legislature  in  amending  section  2815,  Rev. 
Codes,  omitted  the  latter  portion  of  said  section,  as  follows:  "No 
recovery  can  be  had  on  account  of  stock  injured  or  killed  which 
come  upon  said  highway  [right  of  way]  by  reason  of  failure  to  keep 
such  gates  closed/'  indicates  the  legislative  intent  to  require  zail- 
road  companies  to  maintain  gates  at  private  crossings  and  keep 
them  closed,  in  order  to  relieve  themselves  from  liability  under  said 
section  as  amended,  in  so  far  as  third  parties  and  the  public  are 
concerned.     (Saccomonno  v.  Great  Northern  By.  Co.,  513.) 

9.  The  wisdom  or  policy  of  a  legislative  act  which  imposes  upon 
railroad  companies  a  duty .  to  keep  gates  closed  for  private  cross- 
ings of  their  tracks  and  makes  them  liable  for  failure  without  knowl- 
edge to  keep  such  gates  closed,  is  not  a  matter  for  judieial  con- 
sideration, nor  will  the  court  interfere  with  the  legislative  policy 
of  imposing  liability  upon  railroad  companies  for  failure  to  keep 
their  rights  of  way  fully  protected,  where  under  the  statute  it  is 
their  duty  to  fence  their  tracks  and  keep  their  gates  closed.  (Sac- 
camonna  v.  Great  Northern  By.  Co.,  513.) 

See  Contracts,  6;  Public  Lands,  1. 

RANGES. 
See  AnimalB. 

RATL. 

See  Waters  and  Watercourses,  8,  23. 

RECEIVERa 

1.  An  order  of  court  appointing  a  receiver  and  defining  his  au- 
thority, which  specifies  the  property  to  be  taken  possession  of  by 
such  receiver,  closing  with  the  clause:  '*and  all  that  goes  with  the 
livery  business  connected  with  the  Charles  L.  Hollar  bam,"  cannot 
be  so  construed  as  to  include  outstanding  accounts  or  bills  re- 
ceivable, in  the  absence  of  the  specific  inclusion  of  such  accounts. 
(Bates  V.  Price,  521.) 

2.  Held,  that  appellant  had  no  authority  as  receiver  to  collect 
the  accounts  in  question,  and  that  when  he  accepted  them  for  eoUec- 
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EECEIVERS  (Continued). 

tion  from  respondent  he  did  so  in  his  priTate  eapacitj,  and  was 
therefore  liable  to  respondent  for  the  amounts  eollected  thereon. 
(Bates  V.  Price,  521.) 

EEFOBMATION  OP  INSTRUMENTS. 

1.  Where  the  suit  to  reform  the  contraet  is  incidental  to  another 
action,  no  prior  demand  for  reformation  need  be  made.  This  is 
especially  true  where  it  clearlj  appears  that  such  a  demand  would 
be  refused.     (Bowers  v.  Bennett,  188.) 

2.  Seld,  that  in  this  action  it  was  not  necessary  for  respond- 
ent to  return  to  appellant  the  initial  payment  made  upon  the  pur- 
chase price  of  the  land  or  the  interest  on  deferred  payments  as  a 
condition  precedent  to  the  bringrlng  of  the  suit  for  the  reformation 
of  the  contract.     (Bowers  v.  Bennett,  188.) 

3.  In  this  state  the  law  requiring  a  party  to  establish  his  case 
''beyond  a  reasonable  doubt''  applies  only  in  criminal  cases  and  not 
in  a  suit  for  the  reformation  of  a  contract,  and  the  case  of  Houser 
V.  Austin,  2  Ida.  204,  10  Fac.  37,  so  far  as  it  is  in  conflict  herewith, 
is  overruled,  and  the  case  of  Panhtandle  Lumber  Co,  v,  Banoour,  24 
Ida.  603,  135  Pac.  558,  approved  and  followed.  (Bowers  v.  Bennett, 
188.) 

BE^MEDIES. 
See  Election  of  Remedies. 

RESCISSION  OF  CONTRACT. 
See  Contracts,   17. 

RES  JUDICATA. 
See  Waters  and  Watercourses,  32. 

REVIEW,  WRIT  OP. 
1.     In  proceedings  upon  writ  of  review,  the  constitutionality  of 
the  statute  upon  which  the  inferior  tribunal,  the  action  of  which 
is  reviewed,  based  its  authority  cannot  be  passed  upon.     (Weiser 
Kat.  Bank  y.  Washington  County,  332.) 

See  Appeal  and  Error. 

BALES. 
In  General. 

1.  Where,  under  the  provisions  of  a  contract  of  sale,  the  goods 
are  to  be  manufactured  by  the  vendor,  the  measure  of  damage  for 
a  breach  of  the  contract  by  the  vendee  is  the  difference  between  the 
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SALES  (Continued). 

contract   price   and   the   cost   of   manufaeturd  and   delivery.     (St. 
Regis  Lumber  Oo.  v.  Turner  I»umber  &  Mfg.  C5o.,  555.) 

2.  Where  a  wife  purchased  purported  county  warrants,  through 
her  husband  as  her  agent,  who  was  at  the  time  of  such  purchase  a 
county  commissioner,  she  must  be  presumed  to  have  done  so  with 
the  knowledge  that  under  the  provisions  of  sees.  258  and  260,  Rev. 
Codes,  the  county  treasurer  would  be  without  authority  to  pay  such 
warrants,  and  she  is  not  in  a  position  to  complain  that  there  was 
no  consideration.     (Libby  v.  Pelham,  614.) 

3.  Where  one  purchases  county  warrants  fr<Hn  the  payee  thereof, 
which  warrant  issue  ia  thereafter  held  by  the  district  court,  in  a 
proper  action,  to  be  null  and  void,  and  the  county  treasurer  en- 
joined from  paying  the  same,  and  the  order  of  the  county  commis- 
sioners, directing  the  auditor  to  issue  the  warrants,  is  reversed  and 
vacated,  there  is  a  total  failure  of  consideration  from  the  seller  of 
such  warrants,  since  the  purchaser  did  not  in  fact  receive  the  county 
warrants  he  supposed  he  was  buying,  but  only  pieces  of  worthless 
paper.     (Milner  v.  Pelham,  594.) 

Breach  of  Warranty, 

4.  Where,  in  an  action  by  the  vendor  to  recover  the  purchase 
price  of  property  sold,  the  purchaser,  as  a  defense,  relies  upon  a 
breach  of  express  warranty  and  an  election  to  rescind  the  contract, 
it  is  immaterial  whether  or  not  the  vendor  acted  in  good  faith  when 
he  made  the  representations  leading  up  to  the  sale.  (Rait  River 
Land  &  Livestock  Co.   v.  Laird,  804.) 

5.  In  such  a  case  it  is  not  the  duty  of  the  purchaser  to  investi- 
gate the  truth  of  the  statement  constituting  the  warranty.  (Raft 
River  Land  &  Livestock  Co.  v.  Laird,  804.) 

6.  What  is  a  reasonable  time  within  which  a  purchaser,  who  elects 
to  rescind  a  contract  of  sale  because  of  a  breach  of  warranty  must 
return,  or  offer  to  return,  the  property  purchased,  is  a  question  of 
fact  to  be  determined  by  the  jury.  (Raft  River  Land  &  Livestock 
Co.  V.  Laird,  804.) 

See  Waters  and  Watercourses,  8. 

SCHOOL  LANDS. 
Bee  Waters  and  Watercourses,  8. 

SCHOOLS  AND  SCHOOL  DISTRICTa 
In  General. 

1.  Chap.  47,  Sess.  Laws,  1917,  p.  106,  prescribing  qualifications 
of  voters  at  bond  elections  in  school  districts,  is  unconstitutional  and 
void  because  it  purports  to  qualify  to   vote  those  who  belong  to 
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SCHOOLS  AND  SCHOOL  DISTRICTS  (Continued). 

elasses  prohibited  and  disqualified  from  voting  hj  sec.  3,  art.  0,  of 
the  constitution.     (Griffith  v.  Owens,  647.) 

2.  Sec.  4  of  art.  8  and  see.  4  of  art.  12  of  the  constitution  are 
intended  to  prevent  any  county,  city,  town  or  other  municipal  cor- 
poration from  becoming  interested  in  any  private  enterprise  or 
from  using  funds  derived  by  taxation  in  any  manner  in  aid  of  any 
private  enterprise,  with  the  exceptions  provided  for  in  sec.  4  of 
art.  12.  (School  District  No.  8  v.  Twin  Falls  County  Mutual  Fire 
Ins.  Co.,  400.) 

3.  A  school  district  is  a  municipal  corporation  within  the  mean- 
ing of  sec.  4  of  art.  12  of  the  constitution.  (School  District  No.  8 
V.  Twin  Falls  County  Mutual  Fire  Ins.  Co.,  400.) 

School  Superintendent  and  Ceriifioates. 

4.  The  constitution  of  this  state  provides  that  thd  qualifications 
for  the  office  of  county  superintendent  of  public  instruction  shall 
be  fixed  by  law.     (People  ▼.  Kadletz,  698.) 

5.  When  the  law  prescribes  the  qualifications  necessary  for  a 
person  to  become  eligible  to  the  office  of  county  superintendent  of 
public  instruction,  and  included  among  such  qualifications  is  a  re- 
quirement that  a  candidate  for  the  office  must  be  a  holder  of  a 
state  or  state  life  certificate,  a  certificate  is  intended  which  at  least 
meets  the  requirements  specified  in  the  law  for  state  certificates. 
(People  V.  Kadletz,  698.) 

6.  A  certificate  issued  by  the  county  superintendent  of  public 
instruction  in  1898,  valid  for  three  years  in  all  schools  of  the  state, 
must  be  held  to  be  of  a  lower  grade  than  a  state  certificate  within 
the  meaning  of  the  law  prescribing  the  qualifications  of  county 
superintendent  of  public  instruction.     (People  ▼.  Kadletz,  698.) 

7.  A  certificate  issued  by  the  state  board  of  education,  good  for 
two  years  and  not  valid  in  high  schools,  cannot  be  said  to  be  a  state 
certificate  within  the  meaning  of  the  statutes  of  this  state.  (Peo- 
ple V.  Kadletz,  698.) 

School  Dxstrict  as  Member  of  County  Mutual  Fire  Intwranee  Company. 
7a.  A  school  district  cannot,  under  sec.  4  of  art.  8  and  sec.  4  of 
art.  12  of  the  constitution,  become  a  member  of  a  county  mutual 
fire  insurance  company  organized  under  the  Laws  of  1911,  p.  768,  as 
amended  Laws  of  1913,  p.  129.  (School  District  No.  8  ▼.  Twin 
Falls  County  Mutual  Fire  Ins.  Co.,  400.) 

8.  The  liability  of  a  member  of  a  county  mutual  fire  insurance 
company  is  unlimited,  and  therefore  a  contract  by  which  a  school 
district  seeks  to  become  a  member  of  such  organization  is  void  un- 
der sec.  3  of  art.  8  of  the  constitution.  Held,  that  a  contract  of  in- 
surance between  a  school  district  and  a  county  mutual  fire  insurance 
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SCHOOLS  AND  SCHOOL  DISTRICTS  (Continued). 

company  is  void,  and  will  form  no  basis  for  recovarj  as  against  the 
insurance  company  for  loss  bj  fire.  (School  District  No.  8  t.  Twin 
Falls  Couuty  Mutual  Fire  Lis.  Co.,  400.) 

Division  and  Consolidation  of  School  Districts. 

9.  On  an  appeal  to  the  district  court  from  an  order  made  by  the 
board  of  county  commissioners,  extrinsic  evidence  is  admissible  to 
determine  upon  which  petition  the  county  commissioners  acted. 
(Clay  y.  Board  of  County  Commissioners,  794.) 

10.  Where  a  board  of  county  commissioners  has  consolidated  two 
adjacent  school  districts,  a  succeeding  board  may,  upon  proper  pro- 
ceedings, divide  the  same.  (Clay  v.  Board  of  County  CommiasiMi- 
ers,  794.) 

11.  A  district  formed  by  the  union  of  two  or  more  existing  dis- 
tricts does  not  occupy  any  different  position  after  consolidation  and 
is  not  invested  with  any  different  or  additional  powers  than  a  district 
created  from  unorganized  territory.  (Clay  v.  Board  of  County 
Commissioners,  794.) 

12.  Where  a  school  district  has  been  organized  by  an  order  of  the 
board  of  county  commissioners,  a  future  board  has  express  statutory 
power  to  change  the  boundaries  or  divide  the  district  upon  a  proper 
petition  therefor  being  presented.  (Clay  v.  Board  of  County  Com- 
missioners, 794.) 

13.  The  recommendation  of  the  superintendent  of  public  instmc- 
tion  in  writing  is  not  necessary  to  give  the  board  of  county  commis- 
sioners jurisdiction  to  divide  a  school  district.  (Clay  v.  Board  of 
County  Commissioners,  794.) 

Appeal 

14.  An  appeal  to  the  district  court  from  an  order  made  by  the 
board  of  county  commissioners  must  be  predicated  upon  the  existence 
of  such  an  order,  and,  upon  the  trial  in  the  district  court,  the  appel- 
hint  cannot  be  heard  to  say  that  the  order  appealed  from  did  not 
represent  any  action  of  the  board,  (day  v.  Board  of  County  Oom- 
missioners,  794.) 

SHEEP. 
See  Animals. 

SPECIAL  ASSESSMENTS. 
See  Waters  and  Watercourses,  33. 

SPECIFIC  INTERROGATOBIEa 
See  Trial,  1. 
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STATE  ENGINEER. 
See  Waters  and  Watercooxses. 

STATE  LANDa 
Bee  Taxation,  1. 

6TATE& 
Clam  Against. 

1.  Sec.  109,  Bev.  Codes,  limits  the  time  witMn  which  a  claim 
against  the  state  may  be  presented  to  the  state  board  of  examiners 
to  two  years  after  the  claim  has  accrued.  After  the  expiration  of 
this  period  the  state  board  of  examiners  is  without  jurisdiction  to 
consider  the  claim.     (Bavifl  v.  State,  137.) 

Z,  Under  the  provisions  of  sec.  10,  art.  5,  and  sec.  18,  art.  4,- 
of  our  constitution  the  method  prescribed  for  presenting  and  prose- 
cuting to  a  conclusion  the  claims  against  the  state  is  that  in  the 
first  instance  such  claim  must  be  presented  in  proper  form  to  the 
state  board  of  examiners;  if  rejected  by  said  board  the  supreme 
court  has  original  jurisdiction  of  an  action  upon  a  proper  claim 
and  may  in  some  cases  give  a  recommendatory  judgment,  which  in 
turn  must  be  presented  to  the  legislature  to  be  by  it  allowed  or 
disallowed.     (Davis  v.  State,  137.) 

3.  The  fact  that  under  sec.  10,  art.  5,  of  the  constitution  the 
supreme  court  has  original  jurisdiction  to  hear  claims  against  the 
state  does  not  relieve  claimants  of  the  obligation  in  the  first  in- 
stance of  presenting  their  claims  to  the  state  board  of  examiners. 
(Davis  V.  State,  137.) 

4.  The  word  "claim"  as  used  in  art.  5,  sec.  10,  of  the  constitu- 
tion of  this  state  does  not  include  any  claim  for  damages  caused 
by  the  careless  or  negligent  acts  of  the  state's  servants,  employees 
or  agents,  and  in  the  absence  of  any  statute  expressly  making  the 
state  liable  in  such  cases  no  such  liability  exists.  (Davis  v.  State, 
137.) 

5.  Under  sec.  109,  Bev.  Codes,  no  claim  which  is  not  provided 
for  by  hiw  may  be  presented,  audited,  set  oft  or  sued  upon.  (Davis 
V.  State,  137.) 

Suit  Against. 

6.  States  cannot  be  sued  without  their  consent,  and  when  by 
constitutional  or  statutory  provisions  the  state  has  permitted  itself 
to  be  sued,  such  permission  does  not  render  the  state  liable  for  the 
careless  or  negligent  acts  of  its  servants,  employees  or  agents  in 
the  absence  of  any  statute  expressly  fixing  such  liability  upon  a 
state.     (Davis  t.  State,  137.) 
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STATES  (Continued). 

7.  Complaint  of  D.  alleged  that  the  itate  of  Idaho  owned  and 
operated  an  irrigation  system;  that  by  reason  of  the  negligence  and 
carelessness  of  the  state  and  its  servants,  employees  and  agents  a 
ditch  of  said  system  broke,  causing  large  quantities  of  water  to  flow 
upon,  over  and  across  D.'s  land,  resulting  in  the  alleged  damage. 
Held,  not  to  state  a  cause  of  action  as  against  the  state,  and  not 
to  disclose  a  state  of  facts  giving  rise  to  a  "claim"  within  the  mean« 
ing  of  art.  5,  sec.  10,  of  the  constitution.     (Davis  v.  State,  137.) 

8.  Eeldf  that  in  the  absence  of  a  statute  or  constitutional  pro* 
vision  making  the  state  as  a  proprietor  liable  for  the  careless 
or  negligent  acts  of  its  servants,  employees  or  agents,  this  court  is 
without  jurisdiction  to  grant  any  relief  to  plaintiff,  under  the  facts 
alleged  in  plaintiff's  complaint.     (Davis  v.  State,  137.) 

See  Chattel  Mortgages,  4;  Waters  and  Watercourses,  8,  26. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Corporations,  17. 

STATUTES. 
Approval  of  Bill,  Signing^  and  Amendment, 

1.  Under  sec.  10  of  art.  4  of  the  constitution,  every  bill  passed 
by  the  legislature  shall,  before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve,  he  shall  sign  it  and  thereupon  it  shall 
become  a  law.  Held,  that  where  a  bill,  properly  certified  by  the 
presiding  officers  of  the  two  Houses  of  the  legislature,  was  presented 
to  the  Governor  and  approved  and  signed  by  him,  no  amendment  or 
alteration  of  the  bill  so  approved  and  signed  can  be  made. 
(Katerndahl  v.  Daugherty,  356.) 

Construction, 

2.  Changes  made  by  a  revision  of  a  statute,  as  distinguished 
from  legislative  amendment,  will  not  be  regarded  as  altering  the 
law  as  it  existed  previous  to  revision,  unless  it  is  clear  that  such 
was  the  intention,  and  if  the  statute  as  revised  is  ambiguous  or  ia 
susceptible  of  two  constructions,  reference  may  be  had  to  prior 
statutes  for  the  purpose  of  ascertaining  intention.  (Libby  v.  Pel- 
ham,  614.) 

3.  Sec.  258,  Rev.  Codes,  was  a  part  of  an  act  entitled,  "An  act 
to  prevent  officers  from  dealing  in  certain  securities."  The  use 
of  the  word  "dealing"  clearly  indicates  an  intention  on  the  part 
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STATUTES  (Continued). 

of  the  legislature  to  preclude  officers  from  dealing  in  such  seeuri- 
ties  in  any  manner  whatsoever,  whether  for  their  own  use  or 
benefit  or  that  of  any  other  person.     (Libby  v.  Pelham,  614.) 

4.  When  possible,  statutes  should  be  construed  with  a  view 
to  their  being  held  constitutional  and  valid,  but  where  they  are  so 
plain  they  admit  of  no  construction  other  than  their  bare  reading 
suggests,  no  other  interpretation  is  possible.  (Griffith  t.  Owens, 
647.) 

5.  Sec.  5  of  the  Revised  Statutes  of  1887  and  see.  5  of  the  Bev. 
Codes  of  1909,  both  provide  that  the  provisions  of  said  Hevised 
Statutes  and  Bevised  Codes,  "so  far  as  they  are  substantially  the 
same  as  existing  statutes,  must  be  construed  as  continuations 
thereof,  and  not  as  new  enactments."     (Libby  v.  Pelham,  614.) 

6.  The  law  of  1909  (Sess.  Laws  1909,  p.  211,  a^  amended  by 
Scss.  Laws  1913,  p.  550)  regulating  the  use  and  sale  of  stallions, 
was  not  passed  for  the  purpose  of  raising  revenue,  but  is  a  police 
regulation  designed  to  protect  those  who  purchase  the  services  of 
or  buy  stallions.     (Zimmerman  t.  Brown,  640.) 

Bee  idajidamus,  8;  Officers,  1. 

STBEETS. 
Bee  Municipal  Corporations,  16. 

SUIT. 
Bee  States,  6. 

TAXATION. 
1.  Seld,  where  one  purchases  state  land  under  an  instalment  con- 
tract, his  interest,  which  is  subject  to  taxation,  under  sees.  1586  and 
1643,  Bev.  Codes,  bears  the  same  relation  to  the  full  cash  value  of 
the  land  as  the  amount  actually  paid  upon  his  contract  bears  to  the 
total  purchase  price.     (Lewis  v.  Christopher,  197.) 

TORTS. 
See  Municipal  Corporations,  20. 

TBANSCBIPT. 
Bee  Appeal  and  Error,  12. 

TBIAL. 
1.    Where  specific  interrogatories  are  submitted  to  a  jury  in  either 
a  legal  or  equitable  action,  the  findings  of  the  jury  in  response 
thereto  are  not  binding  upon  the  court,  which  may  disregard  such 
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TRIAL  (Continued). 

findings  if  tbej  are  clearly  against  the  evidenee,  and  find  the  facts 
as  shown  bj  the  evidence  before  it.     (Rees  ▼.  Gorham,  207.) 

2.  When  a  jury  brings  in  a  verdict  which  by  inadvertence  ex- 
presses a  conclusion  manifestly  at  variance  with  the  real  intention 
of  the  jury,  it  is  the  duty  of  the  court,  upon  ascertaining  such  mis- 
take, to  send  the  jury  back  in  order  that  they  may  return  a  rerdiet 
in  proper  form.  (Bates  v.  Price,  521.) 
See  Jury,  1-3. 

TBUSTS. 
1.  Constructive  trusts  are  raised  by  equity  for  the  purpose  of 
working  out  right  and  justice,  where  there  was  no  intention  of  the 
trustee  to  create  such  a  relation.  Where  a  party  obtains  the  legal 
title  to  property  by  fraud,  violation  of  confidence,  or  of  a  fiduciary 
relation,  or  in  any  other  unconscientious  manner,  so  that  he  cannot 
equitably  retain  it,  because  it  really  belongs  to  another,  equity  will 
impress  a  constructive  trust  upon  it  in  favor  of  the  one  who  in  good 
conscience  is  entitled  to  it,  and  will  recognize  him  as  the  beneficial 
owner.     (Davenport  v.  Burke,  599.) 

ULTRA  VIREa 
See  Municipal  Corporation,  22. 

USURY. 
1.  When  a  contract  is  usurious  by  the  laws  of  the  state  wherein 
it  was  made,  but  not  according  to  those  of  the  state  wherein  it  Is 
to  be  performed,  the  parties  wiU  be  presumed  to  have  contracted 
*  with  reference  to  the  laws  of  the  latter  state,  unless  it  appears  that 
in  fixing  the  place  of  payment  there  was  bad  faith  or  an  intention 
to  evade  the  usury  laws  of  the  former.  (Zimmerman  t.  Brown, 
640.) 

VACATING  DEFAULTS. 
See  Judgment,  6. 

VACATING  JUDGMENTa 
See  Judgment,  8,  9* 

VENUE. 
1.  When  a  motion  for  a  change  of  venue,  on  the  ground  of  the 
bias  and  prejudice  of  the  trial  judge,  is  supported  by  a  sufficient 
showing,  it  is  the  duty  of  such  judge  to  grant  a  change  of  venue, 
and  such  duty  is  mandatory  and  not  discretionary.  (Callahan  v. 
Callahan,  431.) 
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VENUE  (Oontiimed). 

2.  A  direct  allegation  of  the  fact  of  prejudice  and  bias  on  tfa0 
part  of  a  trial  judge,  based  on  the  belief  of  affiant,  and  accom- 
panied by  a  statement  of  the  facts  on  which  the  belief  is  based  as 
eomplete  as  the  nature  of  the  case  admits  of,  constitutes  a  suffi- 
cient showing  of  bias  and  prejudice,  to  sustain  an  order  for  a  change 
of  venue  on  that  ground,  and  this  is  particularly  true  where  the 
trial  judge  expressly  finds  that  he  is  disqualified  and  that  sufficient 
grounds  exist  therefor.     (Callahan  t.  Callahan,  431.) 

3.  An  order  granting  a  change  of  venue  in  a  cause  pending  in 
a  district  court  should,  in  the  absence  of  an  agreement,  transfer  the 
cause  to  the  nearest  court,  judicial  district  and  county,  "where  the 
like  objection  or  cause  for  making  the  order  does  not  exist,''  and 
nch  order  should  not  designate  the  judge  before  whom  such  cause 
should  be  tried.     (Callahan  ▼.  Callahan,  431.) 

4.  Held,  order  granting  a  change  of  venue  affirmed,  with  direc- 
tions to  the  trial  court  to  amend  same  in  conformity  with  the  views 
herein  expressed.     (Callahan  v.  Callahan,  431.) 

0.  Held,  where  an  appeal  from  an  order  of  the  district  court, 
denying  a  motion  for  a  change  of  venue  and  continuing  the  cause 
for  the  term,  is  prosecuted  upon  the  ground  that  the  trial  judge  is 
disqualified,  and  where  upon  the  hearing  of  such  appeal  it  appears 
that  such  disqualification  has  ceased  to  exist  because  such  trial  judge 
if  no  longer  an  incumbent  in  office,  this  court  will  take  judicial 
notice  of  that  fact  and  the  appeal  will  be  dismissed,  for  the  reason 
that  no  actual  relief  can  now  be  afforded  other  than  the  awarding 
of  costs,  and  costs  being  merely  incidental  to  a  judgment,  do  not 
constitute  a  matter  of  controversy  sufficient  to  warrant  an  appellate 
eourt  in  entertaining  an  appeal.  (Cobum  v.  Thornton^  347;  Ben- 
nett y.  Thornton,  350.) 

VENDOR  AND   FUBCHASBB. 

1.  Where  time  is  agreed  to  be  of  the  essence  of  a  contract  for 
the  sale  of  real  estate,  the  fact  that  the  vendor  accepts  an  interest 
payment  a  short  time  after  it  is  due  does  not  operate  as  a  waiver 
of  promptnem  in  future  payments.     (Bowers  v.  Bennett,  188.) 

VERDICT. 
See  Appeal  and  Error,  32,  36. 

WATERS   AND   WATERCOURSES. 
Appropriation  of  Water. 

1.  Under  sec.  3  of  art.  15  of  the  constitution,  those  using  water 
for  domestic  purposes  have  a  preference  over  those  claiming  water 
for  any  other  use.     But  in  case  the  water  has  already  been  appro- 
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WATEES  AND  WATEBOOUBSES  (Continued). 

priated  for  another  inferior  use,  the  use  for  a  superior  purpose  ifl 
subject  to  the  provision  of  law  regulating  the  taking  of  private 
property  for  public  use.     (Basinger  v.  Taylor,  289.) 

2.  A  permit  issued  by  the  state  engineer  is  not  a  water  right,  and 
is  not  in  itself  evidence  of  appropriation  of  water.  (Basinger  t. 
Taylor,  289.) 

3.  Under  a  pleading  claiming  title  to  the  public  waters  of  this 
state,  a  decree  must  be  based  upon  the  amount  of  water  actually 
diverted  and  applied  to  beneficial  use.     (Basinger  t.  Taylor,  289.) 

4.  An  appropriator  of  water  who  seeks  to  invoke  the  doctrine  of 
relation  in  order  that  the  date  of  priority  of  his  appropriation  shall 
relate  back  to  the  date  of  the  initiation  of  his  appropriation  must 
show  a  substantial  compliance  with  all  the  provisions  of  the  statute, 
and  also  final  consummation  of  the  appropriation  as  defined  by  the 
statute,  and  can  invoke  the  doctrine  only  to  the  extent  of  the  com- 
pletion of  such  appropriation.     (Basinger  v.  Taylor,  289.) 

5.  The  holder  of  a  permit  issued  by  the  state  engineer  for  the  ap- 
propriation of  water  is  not  entitled  to  an  injunction  to  prevent  the 
diversion  of  waters  from  a  stream,  unless  he  shows  that  he  is  in  a 
position  to  make  beneficial  use  of  such  water.  (Basinger  t.  Taylor, 
289.) 

6.  A  person  entitled  to  the  use  of  water  may  change  the  place 
of  diversion  if  others  are  not  injured  by  such  change.  The  right 
to  change  the  place  of  diversion  is  subject  to  the  protection  of  the 
rights  of  other  appropriators  from  the  stream.  (Basinger  v.  Tay- 
lor,  289.) 

7.  Under  the  provisions  of  sec.  3,  art.  15,  of  the  state  consti- 
tution, the  right  to  divert  and  appropriate  the  unappropriated 
waters  of  any  natural  stream  to  beneficial  uses  shall  never  be  de- 
nied, and  priority  of  appropriation  shall  give  the  better  right  as 
between  those  using  the  water.  (State  t.  Twin  Falls  Salmon  Biver 
Laud  &  Water  Co.,  41.) 

Carey  Act  Lands — Appropriation  of  Water-T-Construetion  Company — 
Contracts — Sale  of  Water — Writ  of  Mandate  to  Compei  Sale  of 
Water, 

8.  Under  the  act  of  Congress  known  as  the  Carey  Act  and  the 
amendments  thereto  (28  U.  S.  Stats.  372-422),  and  the  statutes 
of  this  state  applicable  thereto,  the  state  made  application  to  the 
Secretary  of  the  Interior  for  the  segregation  of  about  150,000  acres 
of  land  within  what  is  known  as  the  Twin  Falls-Salmon  Biver, 
Carey  Act  project,  which  application  was  approved  on  the  10th  day 
of  April,  3908,  and  a  contract  was  entered  into  between  the  United 
States  government  and  the  state   on  that   date.     The  Twin  Falls- 
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WATEBS  AND  WATKBOOURSES  (Continued). 

Salmon  River  Land  and  Water  Company  was  a  corporation  organ- 
ized for  the  construction  of  a  reservoir  and  canal  system  for  the 
irrigation  of  said  lands,  and  the  state  entered  into  a  contract  with 
said  corporation  on  April  30,  1908,  for  the  construction  of  the 
proposed  irrigation  works,  whereby  said  construction  company 
agreed  to  construct  said  works  in  accordance  with  certain  plans 
and  specifications;  and  it  is  provided,  among  other  things  in  said 
contract,  that  shares  of  water  rights  should  be  sold  to  persons 
purchasing  any  portions  of  any  state  school  lands  within  said  pro- 
ject which  were  susceptible  to  irrigation  and  reclamation  from 
said  system,  at  a  price  not  to  exceed  thirty  dollars  per  share,  pro- 
vided that  said  water  rights  were  purchased  within  one  year  after 
the  purchase  of  the  lands  from  the  state,  and  not  exceeding  forty 
dollars  per  share  at  any  time  thereafter.  The  construction  com- 
pany proceeded  and  constructed  said  works  under  the  supervision 
of  the  state  authorities.  During  the  period  of  construction  it  was 
ascertained  that  the  available  supply  of  water  for  said  project 
was  less  than  one-half  what  it  had  theretofore  been  determined 
by  the  land  Department  of  the  government  and  the  state  author- 
ities, and  was  agreed  between  the  state  and  the  construction  com- 
pany that  not  more  than  80,000  acres  of  said  Carey  Act  lands 
should  be  put  on  the  market  for  sale  and  settlement.  About  73,000 
acres  of  said  land  were  sold  by  the  state  to  prospective  settlers, 
about  14,000  acres  of  which  thereafter  became  forfeited  because 
the  purchasers  failed  to  comply  with  the  law,  thus  leaving  about 
59,000  acres;  and  on  later  investigations  of  the  available  water 
supply  for  the  lands  within  said  project,  it  was  ascertained  that 
there  was  not  suflScient  water  to  reclaim  the  Carey  Act  lands  which 
had  already  been  sold.  Thereafter  on  June  11,  1915,  the  state  sold 
160  acres  of  its  school  lands  within  said  project  to  the  plaintiff 
Bayl,  and  thereupon  Rayl  demanded  of  the  construction  company 
and  also  of  the  canal  company  that  they  sell  to  him  a  water  right 
for  said  land,  which  they  refused  to  do.  Held,  under  the  facts 
that  the  peremptory  writ  of  mandate  will  not  issue  to  compel  said 
corporation  to  sell  to  him  the  water  right  demanded.  (State  v. 
Twin  Falls-Salmon  River  Land  &  Water  Co.,  41.) 

9.  The  construction  company  was  permitted,  under  the  law,  to 
appropriate  the  water  for  said  land  for  the  purpose  of  transferring 
it  to  the  settlers  within  said  project  for  their  use  and  benefit  in 
connection  with  the  irrigation  system,  it  being  intended  that  the 
settlers  should  ultimately  own  the  entire  project,  the  irrigation 
works  and  the  water  rights.  The  Construction  Company  was  only 
a  trustee  in  the  appropriation  of  the  water.  (State  ▼.  Twin  Falls- 
Salmon  River  Land  &  Water  Co.,  41.) 

10.  Under  the  provisions  of  sec.  1618,  Bev.  Codes,  the  state 
engineer  is  required  to  determine  and  report  whether  there  is  suf- 
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ficient  unappropriated  water  in  the  source  of  supply  and  whether 
or  not  a  permit  to  divert  and  appropriate  water  through  the  pro- 
posed works  has  been  approved  by  him,  and  whether  the  capacity 
of  such  works  is  adequate  to  reclaim  the  land  described.  (State  y. 
Twin  Falls-Salmon  Biver  Land  &  Water  Co.,  41.) 

11.  Sec.  1619,  Bev.  Codes,  provides  that  no  request  for  the  segre- 
gation of  lands  on  which  the  state  engineer  has  reported  adversely 
as  to  the  water  supply,  feasibility  of  the  construction,  the  cost  or 
capacity  of  the  works,  or  as  to  the  character  of  the  lands  sought 
to  be  irrigated,  shall  be  approved  by  the  board.  (State  t.  Twin 
Falls-Salmon  Biver  Land  &  Water  Co.,  41.) 

12.  Held,  that  the  entire  plan  is  one  of  complete  state  supervision 
and  control.  (State  v.  Twin  Falls-Salmon  Biver  Land  &  Water 
Co.,  41.) 

13.  In  carrying  out  the  provisions  of  the  Carey  Act  and  the  stat^ 
utes  of  this  state  applicable  thereto,  there  are  three  contracts  re- 
quired: One  between  the  government  and  the  state,  known  as  the 
state  contract;  one  between  the  state  and  the  construction  company, 
known  as  the  construction  company  contract;  and  one  between  the 
construction  company  and  the  settlers,  known  as  the  settlers'  con- 
tract.    (State  V.  Twin  Falls-Salmon  Biver  Land  &  Water  Co.,  41.) 

14.  The  state  acts  in  said  matter  as  the  agent  or  trustee  for  the 
settlers.     (State  v.  Twin  Falls-Salmon  Biver  Land  &  Water  Co.,  41.) 

15.  The  general  plan  is  that  the  cost  of  reclamation  of  such  lands 
shall  be  assessed  as  a  benefit  against  the  land,  to  be  paid  by  the 
settler,  and  that  such  benefit  is  assessed  through  the  medium  of  the 
state  board  of  land  commissioners.  (State  v.  Twin  Falls-Salmon 
Biver  Land  &  Water  Co.,  41.) 

16.  Under  the  provision  of  the  Carey  Act  and  the  state  law  appli- 
able  thereto,  the  proper  ofiScers,  both  of  the  government  and  state, 
must  determine  in  advance  the  sufiSciency  of  the  water  supply,  the 
character  and  kind  of  the  system  of  irrigation  that  must  be  con- 
structed, and  the  price  to  be  charged  the  settlers  for  an  interest 
therein.  These  things  must  all  be  done  before  the  execution  of 
the  contract  between  the  state  and  the  construction  company. 
(State  V.  Twin  Falls-Salmon  Biver  Land  &  Water  Co.,  41.) 

17.  Where  certain  officers  of  the  government  and  the  state  are 
authorized  by  law  to  pass  upon  matters  of  the  character  involved 
in  this  case,  their  decision  is  conclusive  where  no  question  of  fraud 
is  raised.  (State  v.  Twin  Falla-Salmon  Biver  Land  ft  Water 
Co.,  41.) 

18.  The  time  to  ascertain  whether  the  lands  are  of  a  character 
subject  to  segregation  under  the  Carey  Act  and  whether  there  is 
water  available  for  their  reclamation  is  prior  to  segregation, 
(State  V.  Twin  Falls-Salmon  Biver  Ijand  &  Water  Co.,  41.) 
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19.  The  question  of  the  sufficiency  of  the  water  supply  for  the 
irrigation  of  a  certain  tract  of  land  must  of  necessity  be  a  matter 
of  approximate  estimate.  (State  y.  Twin  Falls-Salmon  Biver  Liand 
&  Water  Co.,  41.) 

20.  Under  the  provisions  of  sec.  3289,  Bev.  Codes,  any  water 
company  or  corporation  is  forbidden  to  contract  or  sell  more  water 
than  it  is  entitled  to,  and  must  not  sell  more  water  than  it  has. 
(State  y.  Twin  Falls-Salmon  River  Land  &  Water  Co.,  41.) 

21.  By  the  terms  of  the  state  contract,  the  construction  com- 
pany agreed  to  sell  shares  of  water  stock  "to  the  extent  of  the  water 
rights  to  which  it  is  entitled  ....  but  in  no  case  shall  water 
rights  or  shares  be  dedicated  to  any  land  before  mentioned  or  sold 
beyond  the  carrying  capacity  of  the  canal  or  in  excess  of  the  appro- 
priation thereof."  (State  ▼.  Twin  Falls-Salmon  Biver  Land  ft 
Water  Co.,  41.) 

22.  Held,  that  the  cases  of  State  v.  Twin  Falls  Canal  Co.,  21 
Ida.  410,  121  Pac.  1039,  and  State  v.  Twin  Falls  Canal  Co.,  27  Ida. 
728,  151  Pac.  1013,  have  no  application  to  cases  where  the  water 

'supply  is  not  adequate  or  sufficient  and  are  not  applicable  to  the 
facts  of  this  case.  (State  v.  Twin  Falls-Salmon  Biver  Land  A 
Water  Co.,  41.) 

23.  Since  the  state  and  Bayl  knew  that  the  water  supply  was 
insufficient  at  the  time  said  state  land  was  sold  and  purchased,  an 
equitable  estoppel  arises  against  them,  and  held,  under  the  facts 
and  the  law,  that  the  state  is  not  entitled  to  a  priority  of  right  for 
of  said  water  for  the  land  sold  to  Bayl.  (State  v.  Twin  Falls- 
Salmon  Biver  Land  &  Water  Co.,  41.) 

Carey  Act  Lands — Estoppel 

24.  Under  the  facts  of  this  case,  held,  that  an  estoppel  arises 
against  the  state,  as  no  good  reason  can  be  offered  why  the  state 
in  its  dealings  in  this  matter  should  not  be  affected  by  considera- 
tions of  morality  and  right  which  ordinarily  bind  the  conscience, 
since  the  action  of  a  sovereigpi  state  ought  to  be  characterized  by 
a  more  scrupulous  regard  to  justice  and  higher  morality  than  be- 
longs to  the  ordinary  transactions  of  individuals,  and  it  clearly 
appears  from  the  facts  of  this  case  that  the  state  should  act  with 
fidelity  and  integrity  toward  the  settlers.  (State  t.  Twin  Falls- 
Salmon  Biver  Land  ft  Water  Co.,  41.) 

—  Superiority  of  Mortgage  Lien, 

25.  Where  a  Carey  Act  construction  company  enters  into  a  eon- 
tract  with  a  desert  land  entryman,  whereby  it  furnishes  water  to 
him  which  is  based  upon,  and  the  right  to  the  use  of  which  becomes 
appurtenant  to,  the  land,  and  issues  to  him  shares  of  stock  in  an 
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operating  company  which  it  is  intended  shall  ultimately  become  the 
owner  of  the  irrigation  system,  and  retains  possession  of  the  shares 
as  security  for  the  payments  to  be  made  therefor,  but  does  not  record 
the  contract,  and  the  entryman  afterward  mortgages  the  land  to  a 
third  party  who,  without  actual  notice  of  any  lien  or  claim  of  the 
construction  company,  acquires  such  mortgage  and  records  it,  the 
lien  created  by  the  mortgage  attaches  to  the  water  right  and  to  the 
shares  of  stock,  and  is  superior  to  the  lien  or  claim  of  the  construc- 
tion company.     (Ireton  v.  Idaho  Irrigation  Go.,  310.) 

Carey  Act  Project— How  State  Deals  With. 

26.  The  state  of  Idaho  in  dealing  with  a  Carey  Act  project  acts 
by  virtue  of  its  sovereignty  and  not  in  the  capacity  of  a  private 
owner.     (State  v.  Twin  Falls-Salmon  River  Land  &  Water  Co.,  75.) 

27.  The  state  in  dealing  with  a  Carey  Act  project  is  not  deal- 
ing in  its  governmental  capacity,  but  in  its  proprietary  capacity — 
in  its  capacity  as  a  private  owner  improving  his  own  property. 
(State  V.  Twin  Falls-Salmon  River  Land  &  Water  Co.,  41.) 

Irrigation  Districts — Assessment. 

28.  Where  the  steps  taken  by  the  officers  of  an  irrigation  district 
in  levying  assessments  and  spreading  the  same  upon  the  assessment- 
roll,  and  matters  connected  therewith,  are  regular,  upon  failure  to 
pay  the  assessment,  the  right  of  sale  follows.  (Holland  t.  Avon- 
dale  Dist.,  479.) 

29.  The  treasurer  of  an  irrigation  district  is  under  an  affirmative 
statutory  duty  to  accept  nothing  but  "lawful  money  of  the  United 
States''  in  payment  of  assessments.  (Holland  t.  Avondale  Irr. 
Dist.,  479.) 

30.  An  agreement  whereby  a  treasurer  of  an  irrigation  district  is 
to  accept  a  tender  other  than  "lawful  money  of  the  United  Statps," 
as  provided  by  statute,  is  a  legal  nullity.  (Holland  t.  Avondale 
Irr.  Dist.,  479.) 

31.  Where  an  assessment  is  duly  levied  by  an  irrigation  district, 
and  the  same  is  unpaid  and  delinquent,  it  is  the  duty  of  the  treas- 
urer under  the  law  to  proceed  to  sell  the  land.  (Holland  v.  Avondale 
Irr.  Dist.,  479.) 

32.  Where  an  irrigation  district  has  been  regularly  organized  and 
the  benefits  for  the  cost  of  the  works  apportioned  to  the  land,  such 
matters  become  res  adjudicata  and  are  not  subject  to  collateral 
attack.     (Holland  v.  Avondale  Irr.  Dist.,  479.) 

33.  Special  assessments  are  not  provided  for  in  sees.  2407  to 
2409,  Rev.  Codes  (amended  Laws  1911,  p.  200),  and  are  therefore 
to  be  levied  and  collected  in  conformity  with  the  procedure  for  levy- 
ing and  collecting  assessments  for  the  payment  of  principal  and  in- 
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terest  of  bonds^  and  the  assessment  is  to  be  liBted  and  carried  out 
in  the  assessment-books  in  the  same  proportion  as  the  assessment  of 
benefits  for  the  cost  of  the  works.  (Holland  y.  Avondale  Irr. 
DiBt,  479.) 

See  Drains,  1-19. 

WARD. 
Bee  Guardian  and  Ward. 

WARRANTY. 
See  Sales,  4. 

WITNESSES. 
1.  Qualification  of  witnesses  to  testify  as  experts  must  be  deter- 
mined in  the  first  instance  by  the  trial  court,  and  unless  it  is  ap- 
parent that  the  trial  court  was  in  error  in  permitting  a  witness  to 
testify  as  an  expert,  the  judgment  will  not  be  reversed.  (Austin 
T,  Brown  Brothers  Co.,  167.) 

WORK  AND  LABOR. 
1.  Where  one  enters  into  a  contract  to  labor  with  the  under- 
standing that  the  proceeds  of  said  labor  shall  be  paid  pro  rata  to 
creditors,  a  subsequent  assignment  of  the  wages  earned,  without  the 
consent  of  the  said  creditors,  is  invalid  in  that  there  is  nothing 
owing  under  said  contract  upon  which  the  assignment  could  operate. 
(Qreen  v.  Consolidated  Wagon  &  Machine  Co.,  359.) 

WRITS. 
See  Habeas  Corpus;  Review,  Writ  of. 
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